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CALENDAR  OF  COURTS 

TO  BE  HELD  IN 

NORTH  CAROLINA  DURING  THE  YEAR  1894. 

SUPREME  COURT. 

The  Supreme  Court  meets  in  the  City  of  Raleigh  on  the  first  Monday 
in  February  and  la«t  Monday  in  September.  1894.  The  examination  of 
applicants  for  license  to  practice  law  takes  place  on  Friday  and  Saturday 
next  preceding  the  meeting  of  the  Court.  The  docket  for  the  hearing  of 
cases  from  the  First  Judicial  District  will  be  called  on  the  Tuesday  next 
succeeding  the  meeting  of  the  Court,  and  from  the  other  Districts  on 
Tuesday  of  eacli  succeding  week,  in  numerical  order,  until  all  the  Dis- 
tricts have  been  called. 


SUPERIOR  COURTS. 

Spring  Terms  date  from  January  1  to  June  30. 
Fall  Terms  date  from  July  1  to  December  31. 


FIRST  JUDICIAL  DISTRICT. 

Spkini;  -Judge  Arm  field. 
Fall— Judge  Melver. 

Huaufort-;Keb.  19,  May  28,  Nov.  26. 
Currituck-  Mar.  5,  Sept.  3. 
Camden  -Mar.  12,  Sept.  10. 
Pasquotank— Mar.  19,  Sept.  17. 
Perquimans— Mar.  26.  Sept.  24. 
Chowan— April  2,  Oct.  1. 
Gates— April  D.Oct.  8. 
Hertford— April  16,  Oct.  15. 
Washington— May  7,  Nov.  o 
Tyrrell -April  23.  Oct.  22. 
Dare— April  30,  Oct.  29. 
Hyde-May  14,  Nov.  12. 
Pamlico— May  21,  Nov.  19. 

SECOND  JUDICIAL  DISTRICT. 

Spring— Judge  Graves. 
Fall— Judge  Armfteld. 

Bertie— Feb.  5,  April  30.  Oct.  29. 
Craven— :Feb.  12.  May  28,  Nov.  26. 
Halifax— tMarch  5,  May  14.  Nov.  12. 
Warren— March  19.  Sept.  17. 
Northampton— April  2,  fAug.  6,  Oct.  1. 
Kdgecombe— April  10,  Oct.  lo. 

THIRD  JUDICIAL  DISTRICT. 

Spring -Judge  Bynum. 
Fall— Judge  Graves. 

Pitt— Jan.  8,  tMarch  5,  April  2,  Sept.  17, 

fDec.  3. 
Franklin- Jan.  2_\  April  16,  Oct.  22. 
Wilson— 1  Feb.  .3,  June  4,  Oct.  29. 
Vance-Feb.  19,  May  21,  Oct.  1. 
Martin— March  19.  Sept.  3. 
Nash— April  30,  Nov.  19. 


FOURTH  JUDICIAL  DISTRICT. 

SPKrNfj—  Judge  Hoke. 
Fall— Judge  Bynum. 

Wake-*Jan.  8.  tFcb.  26,  *Mar.  26.  fApr. 

23,  *Sept.24   |  Oct.  22. 
Wayne- Jan .'22,  Apr.  1*6,  Sept.  10, Oct.  15. 
Harnett— Feb.  5,  Aug.  G,  JNov.  26. 
Johnston— March  12,  Aug.  27,  Nov.  12. 

FIFTH  JUDICIAL  DISTRICT. 

SrRiNO— Judge  Shuford. 
Fall— Judge  Hoke. 

Durham— Jan.  15,  Mar,  20,  June  4,  ( )ct.  8. 
Granville-Jan.  29,  April   23,  July  23, 

Nov.  26. 
Chatham— Feb.  12,  May  7.  Sept.  24. 
Guilford-Feb.  19,   May  28,  August  27, 

Dec.  10. 
Alamance— March  12,  May  21,  Nov.  12. 
Orange— March  19.  Aug.  6.  Oct.  29. 
Caswell— April  9.  Aug.  13,  Oct.  22. 
Person— April  10,  Aug.  20,  Nov.  19. 

SIXTH  JUDICIAL  DISTRICT. 

Spring— Judge  Brown. 
Fall— Judge  Shuford. 

New  Hanover— fJanuary  22,  f  April  16, 

fSept.  24. 
Sampson— Feb.  5,  April  30.  Oct.  8. 
Duplin— Feb.  19,  Aug.  6.  Dec.  3. 
Greene— Feb.  26.  Aug.  13.  Nov.  26. 
Pender— March  5,  Sept.  10. 
Carteret— March  19.  Oct,  22. 
Jones— March  26,  Oct.  29. 
( )nslow— April  2,  Nov.  5. 
Lenoir— May  7,  Nov.  12. 


CALENDAR  OF  COURTS. 


VII 


SUPERIOR  COURTS-Continued. 


SEVENTH  JUDICIAL  DISTRICT. 

Spring— Judge  Bryan. 
Fall— Judge  Brown. 

Anson— *  January  8,  f  April  30,  *Sept.  3, 

tNov.  26. 
Cumberland— Jan.  22,  fMay  7,  July  23, 

tNov.  12. 
Robeson— Jan.  29,  *May  21.  Oct.  1. 
Richmond— Feb.  12,  June  4,  Sept.  17, 

Dec.  3. 
Columbus— Feb.  26,  July  16,  Nov.  ,">. 
Moore— March  •>.  August  13,  *Dec.  JO. 
Bladen— March  20  ^Tuesday ),  October  2:] 

(Tuesday). 
Brunswick— April  9,  Sept.  10. 

EIGHTH  JUDICIAL  DISTRICT. 

Spring— Judge  Battle. 
Fall,— Judge  Bryan. 

Cabarrus— Jan.  22,  July  23. 
Iredell— Feb.  5.  May  21,  Aug.  6,  Nov.  .">. 
Rowan-Feb.  19,  May  7,  Aug.  20.  Nov.  19. 
Davidson -March  5.  Sept.  3. 
Randolph— March  19,  Sept.  17. 
Montgomery— April  2,  Oct.  1. 
Yadkin— April  lb,  Oct.  lo. 

NINTH  JUDICIAL  DISTRICT. 

Spring- Judge  Whitaker. 
Fall- Judge  Battle. 

Alexander— Jan.  22,  July  23. 
Rockingham— Jan.  29,  July  30,  Nov.  o. 
Forsyth-  Feb.  26.  May  21.  Aug.  6,  Dec.  3. 
Wilkes— March  ."»,  Sept,  3. 
Alleghany— April  2.  Sept,  17. 
Davie—  April  9.  Sept.  24. 
Stokes—  April  23,  Oct.  22. 
Surry-March  19,  (Jet.  8. 


TENTH  JUDICIAL  DISTRICT. 

Spring— Judge  Winston. 
Fall— Judge  Whitaker. 

Catawba— Feb.  19.  July  23. 
McDowell— March  .">,  Aug.  20. 
Burke— March  19,  Sept.  3. 
Caldwell— April  2,  Sept.  17. 
Ashe— April  9,  Sept.  21. 
Watauga— April  23,  Oct.  8. 
Mitchell— April  30,  Oct.  15. 
Yancey— May  14,  Oct.  29. 

ELEVENTH  JUDICIAL  DISTRICT. 

Spring— Judge  Boykin. 
Fall— Judge  Winston. 

Union— Jan.  :9,  Aug.  2A 
Stanly— Feb.  19,  Sept,  17. 
Mecklenburg— fMar.  5,  f.June  4,  fSept. 

3,  tDec    17. 
Gaston— March  19.  Oct.  1. 
Lincoln— April  2.  Oct.  13. 
Cleveland-April  16,  Aug.  6.  Oct.  22. 
Rutherford— April  30.  Nov.  f>. 
Polk— May  14.  Nov.  19. 
Henderson— May  21,  Nov.  26. 

TWELFTH  JUDICIAL  DISTRICT. 

Spring— Judge  Mclver. 
Pall— Judge  Boykin. 

Madison— Feb.  26,  July  30. 

Buncombe  -tMar.  12,  fAug.  13,  tDec.  3. 

Transylvania— April  2,  Sept.  3. 

Haywood— April  9,  Sept.  10. 

Jackson— April  23.  Sept.  21. 

Macon- May  7,  Oct.  1. 

(lay— May  14,  Oct.  8. 

Cherokee -May  21,  Oct.  lo. 

Graham— June  4,  Oct.  29. 

Swain— .June  11,  Nov.  19. 


♦For  criminal  cases. 

fFor  civil  cases  alone. 

JFor  civil  cases  alone  except  Jail  cases. 


CRIMINAL  COURTS. 


New  Hanover  County.- Oliver  P.  Meares,  Wilmington.  Judge:  Benjamin  It. 
Moore,  Wilmington,  Solicitor.  Court  begins  January  1,  March  19,  May  21,  July  16, 
September  17,  November  19. 

Mecklenburg  County.— Oliver  P.  Meares,  Judge;  John  K.  Brown,  Charlotte, 
Solicitor.    Court  begins  February  12,  April  9.  August  13,  October  8,  December  3. 

Buncombe  County.— Thos.  A.  Jones,  Asheville.  Judge ;  E.  I).  Carter,  Ashevllle. 
Solicitor.    Court  begins  January  22,  April  23.  July  23,  October  22. 


U.  S.  CIRCUIT  AND  DISTRICT  COURTS. 

Western  District.— K.  P.  Dick,  Greensboro,  Judge:  Greensboro— Circuit  and 
District— April  2,  October  1.  tilatesville— Circuit  and  District— April  10,  October  1">. 
-4*AerU/*-Circuit  and  District-April  30,  October  29.  Chai *to/fe— Circuit  and  Dis- 
trict—June 11,  December  10. 

Eastern  District.— A.  S.  Seymour,  Judge:  Elizabeth  City— District  Court- 
April  16,  October  15.  2V>u?oern-District  Court— April  23.  October  22.  Wilmington— 
Circuit  and  District  Court— April  3J,  October  29.  Raleigh— Circuit  Court -June  4, 
November  26. 


ERRATA. 


For  "  grantor/'  in  line  2  of  the  first  paragraph  of  the  syllabus  on  page 
128,  read  "grantee." 

For  "  9th,"  in  line  6  of  the  first  paragraph  of  the  syllabus  on  page  673, 
read  "11th." 

For  "  laborate,"  in  line  8  of  the  second  paragraph  on  page  710,  read 
•'  elaborate." 
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Atkinson  v.  Railway  Co 581 
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Berry.  Murray  v 46 

Board  of  Education  v.  Com' re.  879 
Board  of  Education,  Hare  v..      9 
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PAGE. 
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Cox  v.  Jones 276 
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Cummings  v.  Hoffman 267 
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MARY  W.  PILAND  v.  JESSE  TAYLOR  et  al. 

Probate  of  Deed — Judicial  Functions — Deputies — Certificate  of 
Officer  Prima  Facie  Evidence  of  Authority. 

1.  The  probate  of  a  deed  is  an  act  judicial  in  its  character. 

2.  An  officer  clothed  with  judicial  functions  cannot  delegate  the  discharge 

of  the  same  to  a  deputy. 

3.  By  an  act  of  1829  (Revised  Code,  ch.  37,  §2)  the  deputies  of  County 

Court  Clerks  were  expressly  authorized  to  take  acknowledgment 
and  proof  of  deeds,  and  in  exercising  such  functions  a  deputy  acted 
by  force  of  the  statute  alone,  and  not  as  the  agent  of,  or  by  a  dele- 
gation of  authority  from,  the  Clerk.  Therefore,  where  on  a  trial 
a  deed  purporting  to  have  been  executed  in  1852  by  a  grantor  to  a 
grantee  who  was  at  the  time  a  Clerk  of  the  County  Court  was 
offered  in  evidence  and  objected  to  on  the  ground  that  the  deputy 
could  not,  by  reason  of  the  interest  of  his  principal,  take  the  pro- 
bate thereof:  Held,  that  the  deed  should  not  have  been  excluded 
on  such  ground. 

4.  In  such  case,  the  deputy  having  independent  authority  under  the 

statute  to  take  the  probate,  and  it  appearing  from  the  certificate 
that  he,  and  not  the  Clerk,  performed  the  duty,  the  insertion  of 
the  Clerk's  name  before  the  words  "per  B.  W.  Cowper,  D.  C,"  did 
not  invalidate  his  act. 
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5.  Proof  of  the  official  character  of  an  officer  taking  an  acknowledgment 
of  a  deed  is  not  necessary  to  give  it  validity  in  the  absence  of  any 
statute  requiring  such  proof,  if  the  certificate  is  in  due  form  and 
purports  to  be  made  by  an  officer  authorized  by  law  to  take 
acknowledgments,  etc.  Therefore,  the  certificate  of  probate  of  a 
deed  by  a  deputy  clerk,  expressly  authorized  by  statute  to  take 
acknowledgment,  etc.,  the  deed  having  been  duly  registered,  was 
prima  facie  evidence  of  his  appointment  and  qualification,  and  it 
was  error  to  exclude  the  deed  as  evidence  on  the  ground  that  the 
signature  of  the  deputy  clerk  was  not  a  sufficient  evidence  of  his 
official  character. 

Civil  action  to  recover  land,  tried  at  Spring  Term,  1893, 
of  Gates  Superior  Court,  before  Bynum,  J.y  and  a  jury. 

Upon  the  trial  the  defendants  offered  in  evidence  a  deed 
conveying  the  locus,  which  was  objected  to  by  plaintiff  on 
the  grounds  referred  to  in  the  opinion  of  Chief  Justice 
Shepherd.  The  objection  being  sustained,  the  defendants 
appealed. 

Mr.  W.  D.  Pruden,  for  plaintiff. 
Mr.  L.  L.  Smithf  for  defendants. 

Shepherd,  C.  J.:  The  question  presented  for  our  consid- 
eration is,  whether  there  was  error  on  the  part  of  the  Court 
in  excluding  the  deed  which  was  offered  in  evidence  by  the 
defendants.  This  deed  purports  to  have  been  executed  in 
August,  1852,  by  one  ElishaUmphlett  to  Henry  L.  Eure,and 
was  registered  on  the  18th  of  January,  1861.  It  appears  from 
the  certificate  of  probate  that  it  was  proved  upon  the  oath  of 
one  of  the  subscribing  witnesses  before  R.  B.  G.  Cowper, 
deputy  clerk,  and  it  is  insisted  that  as  the  Clerk,  Henry  L. 
Eure,  was  the  grantee  in  the  said  deed,  his  deputy  could  not, 
by  reason  of  the  interest  of  his  principal,  take  the  probate 
thereof. 

A  deputy  is  usually  defined  to  be  one  who,  by  appoint- 
ment, exercises  an  office  in  another's  right.  He  is  regarded 
as  an  agent  or  servant  of  his  principal,  who  must,  as  a 
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general  rule,  do  all  things  "in  his  principal's  name,  and 
for  whose  misconduct  the  principal  is  responsible."     Willis 
v.  3Ielvin,  8  Jones,  62 ;  Holding  v.  Holding,  2  Carolina  Law 
Rep.,  440;  Martin  v.  Mackonochie,  L.  R.  3,  Q.  B.  Div.,  741. 
"  The  authority  given  by  law  to  a  ministerial  officer  is  given 
to  the  incumbent  of  the  office.     The  authority  is  not  given 
to  the  deputy,  but  to  the  principal,  and  is  exercised  by  the 
principal,  either  by  himself  or  his  deputy."     5  Am.  &  Eng. 
Enc,  624.     Had  Mr.  Cowper  been  authorized,  as  is  held  in 
some  of  the  States,  to  take  the  probate  of  deeds  by  virtue 
simply  of  his  position  as  deputy,  he  would,  it  seems,  have 
been  acting  only  as  an  agent  or  servant  of  the  Clerk,  and  his 
act  being  necessarily  that  of  the  Clerk,  and  deriving  its 
efficacy  entirely  through  him,  the  probate  would  have  been 
void.     This  result  would  follow,  not  because  of  any  statutory 
inhibition  at  that  time  similar  to  the  provisions  of  the  exist- 
ing law  (The  Code,  §  104),  which  forbids  the  Clerk  to  take  the 
probate  of  any  deed  to  which  he  is  a  party,  but  for  the  reason 
that  in  so  acting  he  would  be  offending  a  fundamental  rule 
in  the  administration  of  justice,  which  is  embodied  in  the 
maxim,  "  Nemo  debet  esse  judex  in  propria  sua  causa"     Mr. 
Cowper,  however,  had  no  authority,  merely  as  deputy,  to  take 
the  probate  of  a  deed,  as  such  an  act  has  been  decided  in  this 
State  to  be  judicial  in  its  character  (Shepherd  v.  Lane,  2  Dev., 
148;  Suddereth  v.  Smyth,  13  Ired.,  452 ;  Tatom  v.  White,  95  N.  C, 
453),  and  it  is  well  settled  that  an  officer  clothed  with  judi- 
cial functions  cannot  delegate  the  discharge  of  those  func- 
tions to  another.     Broom's  Leg.  Max.,  808.     The  Act  of  1777, 
ch.  115  (Rev.  Code,  ch.  19,  §  19),  providing  for  the  qualifica- 
tion of  deputy  clerks,  did  not  change,  in  any  respect,  the 
principle  of  the  common  law  that  the  Clerk  could  only  dele- 
gate to  another  the  performance  of  the  ministerial  functions 
of  his  office  (Jackson  v.  Buchanan,  89  N.  C,  74) ;  and  in  respect 
to  this  very  matter  of  the  probate  of  deeds,  it  was  held  in 
Suddereth  case,  supra,  that  but  for  the  express  provisions  of 
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the  Act  of  1829  the  deputy  could  not  exercise  such  a  function. 
It  is  there  explicitly  held  that  such  a  power  cannot  be  dele- 
gated by  the  Clerk,  but  is  conferred  upon  the  deputy  by  force 
of  the  statute  alone.  This  being  so,  the  conclusion  would 
seem  to  be  irresistible  that  in  taking  the  probate  of  a  deed 
the  deputy  is  not  acting  merely  as  an  agent  or  servant  of  the 
Clerk,  but  is  performing  an  independent  judicial  function 
which  is  vested  in  him  by  law  so  long  as  he  occupies  such 
an  official  position. 

We  are  therefore  of  the  opinion  that  the  authority  of  the 
deputy  in  this  instance  was  in  no  way  affected  by  reason  of 
the  interest  of  the  Clerk. 

There  is  some  conflict  of  authority  in  other  jurisdictions 
as  to  whether  the  deputy  should  sign  the  certificate  in  his 
own  name  or  in  that  of  the  Clerk,  but  as  the  decisions  chiefly 
relate  to  cases  in  which  the  taking  of  a  probate  is  held  to  be 
a  ministerial  act,  they  can  have  but  little  practical  bearing 
upon  the  present  question.  According  to  the  views  we  have 
indicated,  the  deputy  (Cowper)  had  the  authority,  under  the 
provisions  of  the  Revised  Code,  to  take  this  probate;  and  as 
it  plainly  appears  from  the  certificate  that  he,  and  not  the 
Clerk,  performed  this  duty,  the  insertion  of  the  Clerk's  name 
before  the  words  "  per  R.  B.  G.  Cowper,  D.  C,"  cannot  invali- 
date his  act. 

It  is  further  contended  that  the  signature  of  Cowper  in  the 
capacity  of  deputy  clerk  was  not  in  itself  sufficient  evidence 
of  his  official  character,  and  that,  for  this  reason,  the  deed 
was  properly  excluded. 

When  the  deed  was  proven  and  registered  in  1859,  the 
deputy  of  the  Clerk  of  the  County  Court  was,  as  we  have 
seen,  expressly  authorized  to  take  the  acknowledgment  and 
proof  of  deeds,  etc.  (Rev.  Code,  ch.  37,  §  2),  and  the  official 
character  of  such  deputy  was  so  far  recognized  that  it  was 
provided,  as  a  prerequisite  to  the  validity  of  his  acts,  that  he 
should  take  an  oath  "  to  support  the  Constitution  of  the 
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United  States  and  of  the  State,  and  an  oath  of  office."  Rev. 
Code,  ch.  19,  §  15 ;  Shepherd  v.  Lane,  supra.  It  is  also  provided 
in  the  same  section  that  the  Clerks  of  the  Superior  and  County 
Courts  "shall  keep  their  offices  at  the  court-house  iu  their 
respective  county,  where,  by  themselves  or  their  lawful  depu- 
ties, they  shall  give  due  attendance,  *  *  *  and  that  in 
case  of  death  of  the  Clerk  of  any  Court  in  the  vacation,  his 
deputy  shall  hold  the  office  of  Clerk  until  another  shall  be 
appointed,"  etc.  The  office  of  deputy  clerk  being  thus  recog- 
nized by  the  law,  as  well  as  the  authority  of  such  officer  to 
take  the  probate  of  deeds,  we  are  unable  to  see  why  he  should 
be  excluded  from  the  presumption  which  generally  obtains 
respecting  the  due  appointment  of  persons  purporting  to  dis- 
charge the  duties  of  public  official  positions.  Accordingly, 
it  has  been  held  that  "if  the  person  taking  an  acknowledg- 
ment styles  himself  an  officer  before  whom  an  acknowledg- 
ment may  be  taken,  his  certificate  is  prima  facie  evidence  of 
the  fact  that  he  is  such  officer."  1  Devlin  on  Deeds,  §500; 
Tuien  v.  Gazan,  18  Fla.,  751.  "  The  practice  is  to  take  a  cer- 
tificate which  appears  on  its  face  to  be  in  conformity  with  the 
statutes  as  proof  of  its  own  genuineness.  *  *  *  Accord- 
ingly, where  the  certificate  describes  the  proper  officer,  acting 
in  the  proper  place,  it  is  taken  as  proof,  both  of  his  character 
and  local  jurisdiction."  1  Devlin,  supra,  §  500.  In  Lawson's 
Presumptive  Evidence,  56,  it  is  said  :  "  To  entitle  deeds  to  be 
read  in  evidence,  they  are  required  to  be  acknowledged  and 
recorded  in  a  certain  manner.  A  deed  is  produced  purport- 
ing to  have  been  acknowledged  before  a  Justice  of  the  Peace. 
The  presumption  is  that  the  Registrar  of  Deeds  who  made  the 
record  bad  sufficient  evidence  of  the  official  character  of  the 
magistrate  to  entitle  the  deed  to  be  recorded."  Forsaith  v. 
Clark,  21  N.  H.,  409.  To  the  same  effect  is  the  case  of  Liv- 
ingjdon  v.  Ktttelle,  41  American  Dec,  166,  in  a  note  to  which 
Judge  Freeman  says  that  "  proof  of  official  character  of  the 
officer  taking  an  acknowledgment  is  not  necessary  to  give  it 
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validity  in  the  absence  of  any  statute  requiring  such  proof, 
if  the  certificate  purports  to  have  been  made  by  an  officer 
authorized  by  law  to  take  acknowledgments,  and  is  in  due 
form,  but  the  certificate  itself  is  prima  facie  evidence  of  that 
fact."  Carpenter  v.  Dexter,  8  Wall.,  513;  Willink  v.  Miles,  1 
Pet.  C.  C,  429 ;  Thompson  v.  Morgan,  6  Minn.,  292 ;  Harding 
v.  Curtis,  45  111.,  252 ;  Thurman  v.  Cameron,  24  Wend.,  87. 
These  authorities,  as  well  as  considerations  of  public  policy, 
abundantly  sustain  the  position  that  the  certificate  of  the 
deputy  clerk  was,  at  least,  prima  facie  evidence  of  his  appoint- 
ment and  qualification. 

We  are  of  the  opinion  that  the  deed  should  have  been 
admitted  in  evidence,  and  that  there  should  be  a 

New  Trial. 


JOHN  L.  HINTON  v.  H.  T.  GREENLEAF  and  Wife. 

Mortgaged  Land  Treated  as  Surety — Principal  and  Surety — For- 
bearance to  Sell  Principal  Security,  Release  of  Surety  Property. 

1.  Where  a  husband  mortgages  his  property  for  his  debt,  and  in  the  same 

mortgage  the  wife  conveys  her  own  separate  property  as  security 
for  the  same  debt,  her  property  so  conveyed  will  be  treated  in  all 
respects  as  a  surety,  and  will  be  discharged  by  anything  that 
would  discharge  a  surety  or  guarantor  who  was  personally  liable; 
therefore, 

2.  Where  property  of  a  wife  was  conveyed  as  additional  security  for  a 

debt  of  her  husband,  and  the  creditor  before  assigning  the  debt, 
and  after  it  was  due,  as  well  as  the  assignee  of  the  debt,  made  an 
agreement  with  the  husband  to  postpone  the  sale  of  the  property 
included  in  the  mortgage  for  a  definite  period,  and  such  agree- 
ments for  forbearance  were  made  without  the  knowledge  or  con- 
sent of  the  wife,  and  without  a  distinct  and  explicit  reservation  of 
the  creditor's  right  to  sell  the  wife's  property:  Held,  that  the  wife's 
property  was  discharged  from  all  liability  under  the  mortgage,  and 
the  purchaser  at  a  sale  under  the  mortgage  (being  the  assignee  of 
the  debt  who  made  the  agreement  of  forbearance)  acquired  only  a 
naked  legal  title,  and  is  not  entitled  to  recover  the  land. 
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Civil  action  to  recover  possession  of  land  sold  under  deed 
of  trust,  tried  before  Bynum,  J.,  and  a  jury,  at  Spring  Term, 
1893,  of  Pasquotank  Superior  Court. 

The  facts  are  sufficiently  stated  in  the  opinion  of  Chief 
Justice  Shepherd.  From  the  judgment  on  a  verdict  for  the 
plaintiff,  defendants  appealed. 

Mr.  W.  D.  Pruden,  for  plaintiff. 

Messrs.  Grandy  &  Aydlett  and  Mr.  F.  H.  Busbee}  for  defend- 
ants (appellants). 

Shepherd,  C.  J.:  It  is  settled  by  abundant  authority  that, 
"where  a  husband  mortgages  hi9  property  for  his  debt,  and 
in  the  same  mortgage  the  wife  conveys  her  own  separate 
property  as  security  for  the  same  debt,  her  property  so  con- 
veyed will  be  treated  in  all  respects  as  a  surety,  *  *  * 
and  will  be  discharged  by  anything  that  would  discharge  a 
surety  or  guarantor  who  was  personally  liable."  1  Brandt 
on  Suretyship,  §  32;  Cross  v.  AlUn,  141  U.  S.,  528;  Spear  v. 
Ward,  20  Cal,  659;  Gahn  v.  Niemcewieg,  11  Wend.,  312; 
Bank  v.  Burns,  46  N.  Y.,  170 ;  Bishop  Law  of  Married  Women, 
604 ;  Jones  Mortgages,  114;  Gore  v.  Toivnscnd,  105  N.  C,  228 ; 
Purvis  v.  Carstarphan,  73  N.  C,  575. 

The  deed  in  trust  in  the  present  case  was  made  for  the 
purpose  of  securing  the  payment  of  certain  indebtedness  of 
the  husband,  H.  T.  Greenleaf,  evidenced  by  his  notes,  exe- 
cuted to  C.  W.  Grandy,  Jr.  The  deed  conveys  certain  prop- 
ertv  of  the  said  Greenleaf,  and  also  the  real  estate  of  the 
wife,  the  latter  alone  being  the  subject  of  this  controversy. 
It  plainly  appears  from  the  said  instrument  that  the  prop- 
erty of  the  wife  was  conveyed  as  additional  security  for  the 
indebtedness  of  the  husband,  and  there  can  be  no  question 
as  to  the  trustee,  the  cettui  que  trust,  Grandy,  and  his  assignee, 
Hinton,  being  affected  with  notice  thereof.  There  is  evi- 
dence tending  to  show  that  Grandy,  before  assigning  the 
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notes  and  after  they  were  due,  entered  into  a  valid  agree- 
ment with  Green!eaf  to  postpone  the  sale  of  the  property 
contained  in  the  deed  of  trust  for  a  definite  period.  There  is 
also  evidence  tending  to  show  a  similar  agreement  on  the 
part  of  Hinton,  the  assignee,  under  which  a  sale  of  the  said 
property  was  to  be  postponed  four  years.  These  contracts  of 
forbearance  were  made  without  the  knowledge  or  assent  of 
Mrs.  Greenleaf,  and,  in  our  opinion,  resulted  in  a  discharge 
of  her  property  from  all  liability  under  the  said  deed  of  trust. 
This  property  occupied,  as  we  have  seen,  the  position  of  a 
surety,  and  it  is  common  learning  that  "  time  or  forbearance 
given  by  the  creditor  to  the  principal  debtor  by  a  contract 
which  binds  him  in  law,  and  would  bar  his  action  against 
the  debtor,  will  discharge  the  surety.  Bank  v.  Lineberger, 
83  N.  C,  454;  Carter  v.  Duncan,  84  N.  C,  G76;  Forbes  v. 
Sheppard,  \)8  N.  C,  111;  Scott  v.  Fisher,  110  N.  C,  311. 

It  is  insisted,  however,  by  the  plaintiff's  counsel  that  the 
above  principle  does  not  apply  to  the  facts  of  this  case, 
because  in  the  contracts  of  forbearance  the  remedy  against 
the  property  was  reserved.  It  is  undoubtedly  true  that  the 
surety  will  not  be  discharged  when,  at  the  time  of  the  agree- 
ment for  indulgence,  there  is  a  reservation  of  the  creditor's 
rights  and  remedies  against  the  surety,  but  such  reservation 
must  be  distinct,  explicit  (Brandt,  §  376)  and  unqualified.  Bank 
v.  Lineberger,  supra.  We  are  unable  to  find  in  the  record 
any  evidence  of  such  a  reservation,  as  it  is  very  clear  that 
the  testimony  of  Greenleaf  that "  Hinton  did  not  agree  to  give 
up  the  mortgage,"  does  not  amount  to  such  a  reservation  of 
the  remedy  against  the  surety  property  as  is  contemplated 
by  the  law.  Had  there  been  a  valid  agreement  of  that  char- 
acter, it  would  have  amounted  to  an  equitable  discharge  of 
the  trust,  in  which  event  the  creditor  could  not  have  reserved 
his  right  to  proceed  against  the  said  property.  Nicholson  v. 
Rerill,  4  Add.  &  Ell.,  075 ;  Kearsley  v.  Cole,  10  M.  &  \V„  136. 
The  fact,  therefore,  that  the  "  mortgage  "  was  not  given  up  or 
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discharged,  is  entirely  consistent  with  the  principle  invoked 
by  Mrs.  Greenleaf,  which  principle  indeed  would  have  noth- 
ing to  operate  upon  but  for  the  contemplated  continuance 
of  the  liability.  The  agreement  was,  in  effect,  to  postpone  the 
sale  of  the  entire  property  contained  in  the  trust.  This  was 
an  alteration  of  the  original  contract  without  the  consent  of 
Mrs.  Greenleaf,  and  deprived  her  of  her  right  to  discharge 
the  indebtedness  at  maturity,  and  to  immediately  proceed 
against  the  principal.  In  order  to  retain  the  security  there 
should  have  been  a  clear  reservation  of  the  right  to  sell  her 
property;  but  instead  of  doing  this,  the  creditor,  as  we  have 
said,  entered  into  a  binding  contract  with  the  principal  to 
forbear  the  sale  of  any  part  of  the  property  contained  in  the 
trust. 

We  think  his  Honor  erred  in  directing  a  verdict  against  Mrs. 
Greenleaf,  for,  if  her  contention  be  true,  the  assignee  Hinton, 
who  purchased  at  the  sale  made  by  the  trustee,  acquired  only 
a  naked  legal  title,  and  would  not  be  entitled  to  recover. 

We  will  add  that  we  have  carefully  perused  the  testi- 
mony and  have  been  unable  to  fiud  any  evidence  that 
Greenleaf,  in  making  the  agreements  above  mentioned,  was 
authorized  to  act  as  the  agent  of  his  wife.     There  must  be  a 

New  Trial. 


JAMES  R.   HARE  v.   THE  BOARD  OF  EDUCATION  OF  GATES 

COUNTY. 

Admission  to  Schools — White  and  Colored  Children — Prohibited 

Degrees — Negro  Blood — Evidence. 

1.  The  statute  (section  42,  chapter  199,  Acts  of  1889)  relating  to  the  admis- 
sion of  children  into  white  or  colored  schools  provides  that  the  rule 
laid  down  in  section  1810  of  The  Code,  regulating  marriages,  shall 
be  followed.  By  said  section  of  The  Code  the  intermarriage  of 
whites  with  persons  who  are  not  beyond  the  third  or  in  the  fourth 
generation  from  the  pure  negro  ancestor  is  prohibited.  Therefore, 
a  child  whose  great-grandparent  was  a  negro  of  full  blood  is  not 
entitled  to  admission  into  a  school  for  whites. 
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2.  Where,  in  the  trial  of  an  action  for  a  mandamus  to  compel  a  school 

committee  to  admit  a  child  into  a  school  for  whites,  it  became 
material  to  ascertain  whether  the  grandfather  of  a  child  was  a 
negro  or  a  white  man,  testimony  was  admissible  to  show  that  the 
grandmother  of  the  child  was  living  with  a  negro  about  nine 
months  before  the  birth  of  the  child's  father. 

3.  While  in  doubtful  cases  only  an  expert  would  be  qualified  to  testify, 

from  the  appearance  of  a  person,  as  to  the  exact  proportions  in 
which  white  and  negro  blood  are  intermingled  in  his  veins,  it  is 
competent  to  show,  by  other  than  expert  testimony  and  by  the 
appearance  of  a  person,  his  color  and  other  physical  qualities,  that 
such  person's  parent  was  a  negro  of  full  blood. 

Civil  action  for  a  writ  of  mandamus  to  compel  the  Board 
of  Education  of  Gates  County  to  admit  plaintiff's  children 
to  the  school  for  white  children  of  his  district,  tried  before 
Bynum,  J.,  and  a  jury,  at  Spring  Term,  1893,  of  Gates  Supe- 
rior Court. 

The  defendants  refused  to  admit  the  children,  upon  the 
ground  that  the  children  were  negroes  and  not  entitled  to  be 
placed  on  the  school  list. 

It  was  admitted  that  the  mother  of  the  plaintiff  was  a  pure- 
blood  white  woman,  and  that  his  wife  to  whom  he  was  mar- 
ried, and  who  was  the  mother  of  his  children,  was  a  pure- 
blood  white  woman ;  that  the  plaintiff  was  an  illegitimate 
child.  There  was  evidence,  not  contradicted,  that  the  chil- 
dren were  within  the  school  age. 

J.  H.  Ellis,  a  witness  for  the  defendants,  testified  as  follows : 
"I  am  eighty-eight  years  old."  (Proposes  to  ask  witness 
where  the  mother  of  plaintiff  was  living  about  nine  months 
before  plaintiff  was  born.  Objection  ;  overruled,  and  excep- 
tion.) Witness  answers  :  "  She  was  living  with  Charles  Jones." 
Witness  further  testified  he  had  known  the  plaintiff  from  the 
time  he  was  born  until  he  was  twenty-one  years  old.  (Pro- 
poses to  ask  witness, "  From  your  knowledge  of  the  plaintiff, 
from  your  observation  of  him  and  his  associations,  do  you 
say  he  is  a  white  man  or  a  negro?"     Objection  ;  overruled, 
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and  exception.)  Witness  answers :  "  I  say  he  is  a  colored 
man.  He  associated  with  colored  people  until  they  would 
not  have  him." 

Upon  cross-examination  witne.ss  said :  "  Jennie  Hare,  a 
white  woman,  was  plaintiff's  mother.  Charles  Jones  was 
not  a  white  man — was  a  yellow  man.  Charles  Jones's  mother 
was  a  white  woman — Polly  Wiggins.  His  father  was  a 
negro." 

Morgan,  a  witness  for  defendants,  testified  he  had  known 
plaintiff  all  his  life.  "  From  my  knowledge  of  him  I  say  he 
is  a  colored  man.     He  has  associated  with  the  colored  race." 

Upon  cross-examination,  says  he  (witness)  and  Mntthews 
were  accused  of  being  the  father  of  plaintiff;  that  both  he 
and  Matthews  were  white. 

William  Eason,  a  colored  man,  witness  for  defendants,  tes- 
tified: "  I  have  known  plaintiff  for  twenty-six  years.  He  is 
a  colored  man.  He  associated  with  colored  people ;  was  at 
our  church  at  the  mourners  bench  for  a  week.  He  courted 
rov  wife:  she  is  a  colored  woman.     She  and  I  were  slaves." 

The  defendants  introduced  the  plaintiff  before  the  jury  for 
their  inspection. 

One  Jones,  a  witness  for  the  plaintiff,  testified  he  knew 
Charles  Jones  and  Elbert  Matthews ;  that  Matthews  was  a 
white  man,  dark-colored ;  that  Jones  was  a  colored  man, 
about  three-fourths  white;  that  his  (Jones's)  mother  was  a 
white  woman;  his  father  a  colored  man. 

One  Matthews,  a  witness  for  the  plaintiff,  testified :  "  I 
knew  the  plaintiff's  mother;  was.  present  when  §he  swore 
him.  She  swore  him  to  Elbert  Matthews,  a  white  man.  This 
was  before  the  plaintiff  was  born.  Matthews  ran  away,  and 
after  plaintiff  was  born  and  he  found  he  was  a  colored  child, 
he  came  back." 

The  plaintiff  was  introduced  as  a  witness  in  his  own  behalf, 
and  testified  that  the  children  were  his  and  his  wife's;  that 
hiswife  was  a  white  woman  ;  that  twenty-five  years  ago,  when 
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he  went  (oget  married,  bis  mother  told  him  Elbert  Matthews 
was  his  father. 

Upon  cross-examination,  says  he  has  his  two  oldest  chil- 
dren in  Court,  and  has  tw.o  at  home.  The  two  at  home  are 
darker  than  the  ones  he  has  in  Court;  that  they  are  not  as 
dark  as  he  is. 

Piaintiff  then  introduced  before  the  jury  for  their  inspec- 
tion the  two  children. 

Upon  the  conclusion  of  the  evidence  the  defendants  agreed 
that  the  second  and  third  issues,  relating  to  alleged  demands 
upon  'the  Board,  should  be  answered  Yes,  and  the  fourth 
i?sue,  as  to  whether  the  matter  in  controversy  had  theretofore 
been  decided,  should  be  answered  No ;  and  that  the  only  issue 
to  be  left  to  the  jury  should  be  the  first. 

The  plaintiff's  counsel  asked,  in  writing,  the  following 
instructions : 

"That  if  they  believe  the  evidence  in  this  case,  then  the 
children  of  James  R.  Hare  are  not  within  the  prohibited 
degrees,  and  are  entitled  to  be  placed  upon  the  school  list  for 
District  No.  15  of  the  white  race  in  Gates  Countv,  and  the 
jury  must  answer  the  first  issue  Yes." 

The  Court  refused  these  instructions,  and  instructed  the 
jury  as  follows: 

"  Under  the  North  Carolina  laws  the  marriage  between 
whites  and  blacks  is  prohibited  within  the  third  degree,  but 
the  marriage  of  whites  with  persons  of  color  beyond  the  third 
degree  is  allowed,  aud  the  children  of  this  marriage,  or  chil- 
dren within  the  third  degree  of  children  born  as  a  result  of  this 
marriage,  are  white  children,  and  entitled  to  all  the  rights 
and  privileges  of  white  children.  The  question  for  the  jury 
in  this  case  is  whether  the  children  of  the  plaintiff  come 
within  this  class.  When  a  plaintiff  comes  into  Court  the 
burden  is  upon  him  to  show  the  facts  necessary  to  prove  his 
case.  It  is  admitted  that  the  mother  of  the  plaintiff  was 
white,  and  that  the  mother  of  his  children  is  white.     So  you 
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need  not  follow  the  line  of  his  ancestors  on  his  mother's  side. 
The  only  two  names  suggested  in  the  evidence  or  argued  by 
counsel  as  the  father  of  the  plaintiff  are  Elbert  Matthews  and 
Charles  Jones.     It  being  admitted  he  is  an  illegitimate  child, 
there  is  no  presumption  arising  as  to  who  is  his  father.  That 
Elbert  Matthews  was  a  white  man  is  not  denied,  and  if  you 
find  that  Matthews  was  the  father  of  the  plaintiff,  I  instruct 
you  to  answer  the  first  issue  Yes.     It  is  not  denied  that  the 
mother  of  Charles  Jones  was  a  white  woman.     Now,  if  you 
find  that  Jones  was  the  father  of  the  plaintiff — it  becomes 
material  to  find  who  his  father  was — if  you  find  that  Jones 
was  the  father,  Jones's  mother  being  a  white  woman,  and 
you  find  that  Jones's  father  was  a  full-blood  negro,  then  the 
children  of  the  plaintiff  would  be  within  the  prohibited 
degree,  and  you  will  answer  the  issue  No.     If  Jones's  father 
was  only  a  half-blood  negro,  then  this  would  make  Jones 
three-fourths  white,  and  that  will  make  the  children  of  the 
plaintiff  white,  and  you  will  answer  the  issue  Yes.     If  you 
find  that  neither  Jones  or  Matthews  was  the  father  of  the 
plaintiff,  then  the  question  for  you  is,  In  what  degree  was  the 
father  of  plaintiff?     And  in  passing  on  this  question  you  can 
consider  the  appearance  of  the  plaintiff,  the  appearance  of 
his  children,  the  testimony  of  the  witnesses  who  have  testi- 
fied as  to  his  being  white  or  black;  and  if  from  the  whole 
evidence  you  find  that  the  father  of  plaintiff  was  as  much  as 
three-fourths  white,  then  his  children  are  white  children,  and 
vou  will  answer  the  issue  Yes.     If  his  father  was  not  as  much 
as  three-fourths  white,  you  will  answer  it  No.     And  a  man 
is  three-fourths  white  when  his  mother  is  white  and  his  father 
was  the  son  of  a  white  woman  and  black  man,  or  a  white 
man  and  black  woman,  or  when  his  father  was  white  and  his 
mother  the  daughter  of  a  white  woman  and  black  man,  or 
of  a  white  man  and  black  woman." 

The  plaintiff  excepted  to  the  refusal  to  charge  as  requested, 
and  to  the  charge  as  given,  and  to  instructing  the  jury  that 
the  burden  of  proof  was  on  the  plaintiff. 
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There  was  a  verdict  for  the  defendants,  and  judgment 
accordingly,  from  which  plaintiff  appealed. 

Mr.  L.  L.  Smith,  for  defendants,  appellees. 
No  counsel  contra. 

Avery,  J.:  But  a  single  question  was  raised  by  the  excep- 
tion to  the  charge,  and  that  is,  whether  the  Court,  in  any 
aspect  of  the  testimony,  should  have  instructed  the  jury  that 
the  children  of  the  plaintiff  belonged  to  the  white  race,  and 
had  a  right  to  insist  upon  admission  into  the  district  school 
for  white  children.     The  inference  might  have  been  drawn 
from  the  statement  of  one  of  the  witnesses  that  the  plaintiff's 
father  was  a  mulatto,  while  others  testified  that  he  was  a 
negro.    "All  marriages  between  a  white  person     *     *     * 
and  a  person  of  negro  or  Indian  descent  to  the  third  gener- 
ation inclusive  are  void."     The  Code,  §  1810.    The  statute 
(Laws  1889,  ch.  199,  §42)  provides,  "That  in  determining 
the  right  of  any  child  to  attend  the  white  or  colored  schools, 
the  rule  laid  down  in  section  1810  of  The  Code  regulating 
marriages  shall  be  followed."     It  is  manifest  that  the  jury, 
acting  under  the  instructions  given  them,  must  have  found 
from  the  testimony  that  Charles  Jones  was  the  father  of  the 
plaintiff,  and  was  a  full-blooded  negro.     There  was  no  error 
in  the  charge  of  the  Court  of  which  the  plaintiff  could  com- 
plain.    Whether  we  concede  or  deny  that  for  the  purpose  of 
establishing  the  right  of  a  person  of  mixed  blood  to  contract 
a  marriage  with  a  white  person,  or  gain  admission  into  a 
school  for  white  children,  testimony  tending  to  show  that  the 
reputed  father  of  his  father  was  only  a  negro  of  the  half 
blood  is  admissible,  or  that  it  is  competent  for  either  pur- 
pose to  go  behind  the  presumption  that  an  admitted  slave 
was  a  full-blooded  negro,  and  attempt  to  show  the  exact  pro- 
portions in  which   the  Caucasian   and   negro   blood  were 
intermingled  in  his  conception,  in  either  event,  if  the  plain- 
tiff's father  was  in  fact  a  full-blooded  negro,  as  the  jury  must 


113.]  SEPTEMBER  TERM,  1893.  15 


Hare  v.  Board  of  Education. 


have  determined  that  he  was,  his  children  would  not  be 
beyond  the  third  generation.  This  Court,  in  State  v.  Chavcrs, 
5  Jones,  11,  construed  the  language  of  the  old  statute 
(Revised  Code,  ch.  107,  §  79),  "All  persons  descended  from 
negro  ancestors  to  the  fourth  generation  inclusive,"  as  classi- 
fying with  the  whites  only  persons  who  were  removed 
beyond  the  fourth,  or  belonged  to  the  fifth  generation.  The 
words  used  in  section  1810,  "to  the  third  generation  inclu- 
sive," must,  therefore  be  construed  to  prohibit  intermarriage 
of  whites  with  persons  who  are  not  beyond  the  third  or  in 
the  fourth  generation  from  the  pure  negro  ancestor.  The 
statute  in  reference  to  schools  is  expressly  required  to  be 
interpreted  in  the  same  way  as  section  1810  of  The  Code  is 
construed,  and  it  would  follow  that  the  plaintiff's  children 
could  not  rightfully  demand  admission  into  the  schools  for 
white  children  without  showing  that  the  negro  ancestor  was 
more  remote  than  the  father  of  Charles  Jones,  and  that  they 
themselves  belonged  to  the  fourth  succession  from  such 
ancestor.  McMillan  v.  School  Committee,  107  N.  G,  609; 
Sate  v.  Waiters,  3  Ired.,  455.  It  will  be  observed  that  in  the 
statute  creating  schools  for  the  Croatan  Indians,  the  exclu- 
sion extends  to  the  fourth  generation,  omitting  the  word 
"inclusive,"  which  is  synonymous  with  "  the  third  genera- 
tion inclusive."  If  it  was  material  to  know  whether  Charles 
Jones  or  a  white  man  was  the  paternal  grandfather  of  the 
children,  and  this  was  a  question  in  dispute,  it  was  compe- 
tent to  show  that  their  grandmother  was  living  with  Jones 
about  nine  months  before  the  birth  of  the  plaintiff.  While 
in  doubtful  cases  only  an  expert  would  be  qualified  to  testify 
from  the  appearance  of  a  person  as  to  the  exact  extent  to 
vhich  white  and  negro  blood  are  commingled  in  his  veins, 
itdoesnot  require  any  peculiar  scientific  knowledge  "to  be 
able  to  detect  the  presence  of  African  blood  by  the  color  or 
other  physical  qualities  of  the  person/'  Hopkins  v.  Bowers, 
Ul  K.  C,  175;  State  v.  Jacobs,  6  Jones,  284.    There  is 

No  Error. 


16  IN  THE  SUPREME  COURT.  [Vol. 


Brouqhton  v.  Lane. 


THOMAS  A.  BROUGHTON  et  al.  v.  S.  B.  LANE  et  al. 

Feme  Covert — Trust  Deed — Power  of  Cestui  que  Trust  to  Convey 

Limited  to  Mode  Prescribed  in  Deed. 

1.  The  power  of  a  married  woman  to  dispose  of  land  held  by  her  under 

a  deed  of  settlement  is  not  absolute,  but  limited  to  the  mode  pointed 
out  in  the  instrument;  therefore, 

2.  Where  land  was  conveyed  to  a  trustee  for  the  benefit  of  a  feme  covert* 

the  trustee  to  convey  the  same,  "if  requested  by  her  in  writing,** 
and  reinvest  the  proceeds  on  the  same  trusts,  a  conveyance  by  her 
and  her  husband,  in  which  the  trustee  did  not  join,  did  not  pass  the 
interest  held  in  trust  for  the  feme  covert. 

This  was  an  action  for  possession  of  land,  tried  at  the 
Spring  Term,  1893,  of  the  Superior  Court  of  Pamlico  County 
before  Bynum,  J.  The  case  agreed  was  substantially  as  fol- 
lows : 

In  consideration  of  the  money  received  from  the  sale  of 
land  ta  Sarah  Williams,  mentioned  in  the  deed,  James 
Norcom,  on  1st  day  of  November,  1856,  conveyed  to  J.  S. 
Jones,  trustee,  the  lands  described  in  the  complaint,  and  the 
recitals  of  which  are  to  be  taken  as  further  facts  agreed. 
Afterwards,  to-wit,  on  the  25th  day  of  October,  1859,  the  said 
Levi  D.  Broughton  and  wife  Eliza  Broughton  executed  a 
deed  for  a  valuable  consideration  for  said  land  to  one  Luther 
Babbitt.  Jones,  trustee,  did  not  execute  or  join  in  the  exe- 
cution of  any  deed  for  said  land  to  any  person.  By  subse- 
quent and  mesne  conveyances  the  land  came  into  the  posses- 
sion of  the  defendants.  The  plaintiffs  are  the  children  and 
grandchildren  of  Levi  D.  Broughton  and  his  wife  Eliza. 
Eliza  died  in  1861,  and  Levi  on  June  18,  1888,  and  this 
action  was  instituted  on  the  27th  February,  1891. 

Eliza  Broughton  purchased  from  John  Godett  a  tract  of 
laud  on  Trent  and  Thomas  creek,  by  deed  dated  October  27, 
1857,  and  went  into  possession  thereof,  and  plaintiffs  are 
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dow  in  possession  of  the  same  as  heirs  at   law   of  Eliza 
Broughton  aforesaid. 

The  material  portions  of  the  deed  of  Norcom  to  J.  S.  Jone3, 
trustee  for  Eliza  Broughton,  are  as  follows: 

41  The  conditions  of  the  foregoing  deed  are  such  that,  whereas, 
Mrs.  Eliza  Broughton,  wife  of  Levi  D.  Broughton,  has  con- 
veyed a  tract  of  land  to  which  she  was  entitled  as  feme  sole 
in  fee  simple  to  Sarah  Williams,  upon  condition  that  the 
purchase- money  received  for  her  land  should  be  invested  in 
other  lands,  to  be  held  to  the  same  trusts  and  purposes  as  the 
lands  heretofore  held  by  her  as  aforesaid ;  and  whereas,  the 
said  Levi  D.  Broughton,  husband  of  said  Elizi,  ha9  con- 
sented thereto,  and  has  requested  James  Norcom,  the  grantor 
of  the  above  described  tract  of  land,  so  to  convey,  and  for 
the  purposes  of  carrying  the  said  agreement  into  execution, 
the  said  tract  has  been  granted  to  the  said  Joseph  S.  Jones 
as  trustee  for  the  purposes  aforesaid  : 

"Now,  it  is  covenanted  and  agreed  by  and  between  the  par- 
ties to  this  indenture,  that  the  said  Joseph  S.  Jones  should 
hold  the  same  to  the  separate  use  of  the  said  Eliza,  wife  of 
said  Levi  D.  Broughton,  as  if  she  were  a  feme  sole,  and  will 
permit  her  to  have  the  use  of  the  same  and  the  profits 
deriving  therefrom  to  her  sole  and  separate  use  during  her 
coverture  with  the  said  Levi  D.  Broughton,  and  will,  if 
requested  by  her  in  writing  during  the  coverture,  convey  the 
same  and  invest  the  purchase-money  in  such  other  property 
as  she  may  designate,  to  be  held  to  the  same  purposes  and 
trusts  as  set  forth  in  this  indenture;  and  if  the  coverture 
should  be  dissolved  by  the  death  of  said  Levi,  that  then  the 
said  Joseph  S.  Jones,  trustee  herein,  will  convey  said  tract  of 
land  to  the  said  Eliza  Broughton,  now  the  wife  of  said  Levi, 
in  fee  simple,  and  if  the  coverture  should  be  determined  by 
the  death  of  the  said  Eliza,  wife  of  said  Levi  D.  Broughton, 
that  then  the  said  Joseph  S.  Jones,  trustee  as  aforesaid,  will 
convey  the  same  to  the  said  Levi  Broughton,  her  now  hus- 
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band,  for  life,  with  remainder  to  the  children  of  the  marriage, 
if  there  be  any  children,  in  fee  simple,  and  if  there  be  no 
children  living  at  the  time  of  the  death  of  said  Eliza 
Broughton,  wife  of  said  Levi,  then  the  said  trustee  shall  con- 
vey to  said  Levi  I).  Broughton  in  fee  simple." 

The  trustee,  J.  S.  Jones,  did  not  join  in  the  deed  from  the 
Broughtons  to  Babbitt. 

The  defendants  contended  that  inasmuch  as  Eliza  held 
the  lands  which  she  sold  to  Sarah  as  a  feme  sole,  the  lands 
purchased  with  the  proceeds  of  that  sale  should  alio  have 
passed  to  her  as  a  feme  sole;  that  from  the  whole  context  of 
the  deed,  it  appeared  that  Eliza  was  to  have  (he  sole  use  of  the 
la)id}  and  to  hold  it  as  a  feme  sole,  and  that  being  the  intent 
of  the  parties,  it  is  the  duty  of  a  Court  of  Equity  to  put  the 
intention  of  the  parties  into  effect. 

His  Honor  gave  judgment  for  the  plaintiffs,  and  the  defend- 
ants appealed. 

Messrs.  0.  H.  Guion  and  W.  W.  Clark,  for  plaintiffs. 
Messrs.    W.    T.   Caho   and    W.  D.   Mclver,  for  defendants 
(appellants). 

Avkry,  J. :  Tho  question  presented  by  this  appeal  is  whether 
the  land  conveyed  to  Jones,  as  trustee,  for  the  sole  and  sepa- 
rate use  of  Eliza  Broughton,  passed  by  the  deed  executed  by 
her  husband  and  herself,  in  which  the  trustee  Jones  did  not 
join.  That  the  power  of  a  married  woman  to  dispose  of  land 
held  bv  her  under  a  deed  of  settlement  is  Cl  not  absolute,  but 
limited  to  the  mode  and  manner  pointed  out  iu  the  instru- 
ment," seems  to  be  the  settled  law  of  this  Slate,  whatever 
may  be  the  rulings  of  other  Courts.  Hardy  v.  Holly,  84  N.  C, 
(HU  ;  A"' mp  v.  Ktmp,  So  X.  C,  401 ;  Mayo  v.  Farrar,  112  N.  C, 
(U>;  Monroe  v.  Trcnholm,  Ibid.,  034. 

In  Hardy  v.  Holly  the  feme  covert  was  clothed  with  express 
authority  to  compel  the  trustee  to  sell  and  reinvest,  and  to 
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remove  the  trustee  when  she  deemed  fit,  and  the  fund  was  to  be 
held  subject  to  her  control  or  as  if  she  were  a  feme  sole.  But 
her  power  as  to  the  disposition  of  the  property  in  which  the 
trust  fund  should  be  invested,  was,  in  writing,  to  direct  the 
trustee  to  sell,  etc. 

In  the  case  at  bar  it  was  argued  that  the  trustee  should 
hold  the  land  to  the  separate  use  of  Eliza  Broughton  during 
coverture,  and  should, "  if  requested  by  her  in  writing  during 
the  coverture,  convey  the  same,"  etc.     The  feme  covert  Eliza 
Broughton  was  "  not  only  subject  to  the  express  restrictions" 
of  the  settlement  uas  to  the  manner  of  exercising  such  power 
as  was  granted  to  her,  but  she  was  dependent  upon  a  strict 
construction  of  its  terms  for  authority  to  make  any  disposi- 
tion whatever  of  the  property  embraced  in  it."      Mayo  v. 
Farrar  and  Hardy  v.  Holly,  supra.     As  the  trustee  did  not 
join  in  the  deed  to  Babbitt,  and  there  is  no  evidence  that  he 
executed  any  separate  conveyance  by  the  request  of  the  cestui 
que  trust,  we  simply  adhere  to  the  repeated  rulings  of  this 
Court  in  holding  that  the  interest  conveyed  to  Jones  in  trust 
for  the  separate  use  of  Eliza  Broughton  did  not  pass  by  the 
deed  of  conveyance,  in  which  her  husband  joined,  to  Luther 
Babbitt  and  was  not  transmitted  by  the  subsequent  convey- 
ances to  the  defendants.  Judgment  Affirmed. 
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H.  A.  BOND,  Jr.,  v.  JACOB  WOOL. 

Practice —  Unsigned  Judgment 

1.  While,  for  many  reasons,  it  is  the  better  practice  that  a  judgment 

should  be  signed  by  the  Judge,  it  is  not  mandatory  nor  necessary 
to  its  validity  that  it  should  be  done. 

2.  When  a  judgment  of  the  Superior  Court  was  affirmed  on  appeal,  an 

entry  on  the  docket  of  the  Superior  Court,  "Judgment  as  per  tran- 
script filed  from  the  Supreme  Court,"  was  sufficient  and  a  termina- 
tion of  the  action.  The  former  judgment  having  been  merely  sus- 
pended, and  not  vacated  by  the  appeal,  the  affirmation  by  the 
Supreme  Court  ended  the  suspension,  and  the  office  of  the  last 
judgment  was  simply  formal,  to  direct  the  execution  to  proceed 
and  to  carry  the  costs  subsequently  accrued. 

This  was  a  motion  to  assess  darn age3  on  an  injunction  bond, 
heard  at  the  Spring  Term,  1893,  of  the  Superior  Court  of 
Chowan  County. 

The  following  are  the  facts  in  the  case: 

At  Spring  Term,  1890,  of  the  Superior  Court  of  Chowan 
County,  there  was  a  judgment  dissolving  the  injunction. 
From  this  judgment  there  was  an  appeal  by  the  plaintiff  to 
the  Supreme  Court.  Judgment  was  affirmed  in  the  Supreme 
Court.  The  certificate  of  the  Supreme  Court  was  sent  down 
to  the  Superior  Court,  to  Spring  Term,  1891,  and  at  that  term 
there  was  entered  on  the  minute  docket  the  following :  "  Judg- 
ment as  per  transcript  filed  from  the  Supreme  Court."  There 
was  no  judgment  written  and  signed  by  the  presiding  Judge 
at  said  Spring  Term,  1891.  The  case  was  dropped  from  the 
docket  and  never  placed  upon  the  docket  again  until  Spring 
Term,  1892,  when,  in  consequence  of  the  notice  of  March  14, 
1892,  the  Clerk  placed  it  on  the  civil  issue  docket  for  said 
Spring  Term,  1S92. 

The  motion  was  continued  until  the  Spring  Term,  1893, 
when  the  plaintiff  moved  to  dismiss,  upon  the  ground  that 
there  was  no  cause  pending  in  which  the  motion  of  the 
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defendant  could  be  made.  The  Court  gave  judgment  dis- 
missing the  motion  to  assess  damages,  and  the  defendant 
appealed. 

Mr.  W.  D.  Pruden,  for  plaintiff. 

Messrs.  F.  H.  Busbee  and  Grandy  &  Aydlett,  for  defendant 
(appellant). 

Clark,  J.:  While  it  is  more  regular  and,  for  many  reasons, 
the  better  course,  that  judgments  should  always  be  signed  by 
the  Judge,  it  has  been  repeatedly  held  that  this  is  not  man- 
datory. Matthews  v.  Joyce,  85  N.  C,  258;  Rollins  v.  Henry, 
78  N.  C,  342;  Keener  v.  Goodson,  89  N.  C,  273;  Spencer  v. 
Credit,  102  N.  C ,  63.  The  entry  on  the  docket,  "Judgment 
as  per  transcript  filed  from  the  Supreme  Court,"  was  sufficient 
and  a  termination  of  the  action.  Besides,  under  the  pro- 
visions of  chapter  192,  Acts  1887,  the  former  judgment  of  the 
Superior  Court  was  not  vacated  by  the  appeal — merely  sus- 
pended—and the  suspension  was  ended  by  the  affirmation  of 
the  judgment  by  the  Supreme  Court. 

The  subsequent  judgment  in  the  Superior  Court  added  no 
validity  to  the  former  judgment  of  that  Court,  nor  to  the 
judgment  in  the  Supreme  Court.  Its  office  was  simply  for- 
mal, to  direct  the  execution  to  proceed  and  to  carry  the  costs 
subsequently  accrued.  No  Error. 


JOSIAH  MIZELL  v.  JOSEPH  B.  RUFFIN. 
Description  in  Deed,  Void  for  Uncertainty. 

1.  A  deed  conveying  a  " portion  of  grantor's  cypress  timber"  on  certain 

swamps  is  void  for  uncertainty,  and  such  uncertainty  is  not  cured 
by  an  immediately  subsequent  condition  that  the  grantor  "  may 
retain  from  this  timber  enough  for  his  farm  and  building  purposes." 

2.  The  rules  of  legal  construction  will  not  admit  of  a  surmise  as  to  the 

probable  intention  of  a  grantor  contrary  to  the  purport  of  his 
words. 
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Civil  action  for  the  recovery  of  damages  for  a  breach  of 
warranty,  tried  before  Hoke, */.,  and  a  jury,  at  Spring  Term, 
1893,  of  the  Superior  Court  of  Bertie  County. 

The  plaintiff  introduced  in  evidence  a  deed  from  one  Hollo- 
man  to  J.  B.  Burden,  also  a  deed  from  Joseph  Burden  to  J.  B. 
Ruffin,  the  defendant,  dated  February,  1871,  conveying  to  the 
said  Ruffin,  his  heirs  and  assigns  forever,  a  portion  of  his  (the 
grantor's)  timber  on  Ahoskie  and  Loosing  swamps.  Fol- 
lowing this  clause  was  the  followiug :  "  The  conditions  of  this 
deed  are  that  the  said  Joseph  W.  Burden  and  his  heirs  may 
retain  from  this  timber  enough  for  his  farming  and  building 
purposes."  Also  a  deed  from  Joseph  B.  Ruffin,  the  defend- 
ant, to  the  plaintiffs  John  Mizell  and  John  C.  Britton,  dated 
in  1874,  conveying  "all  the  cypress  timber  on  Ahoskie  and 
Loosing  swamps,  formerly  owned  by  Joseph  W.  Burden, 
except  that  portion  retained  by  the  said  Burden  when  sold 
to  Joseph  B.  Ruffin ;  that  portion  excepted  by  the  said  Bur- 
den is  just  enough  for  his  farming  and  building  purposes." 
The  deed  contained  a  clause  of  general  warranty,  for  a  breach 
of  which  this  action  was  brought. 

There  w?as  evidence  that  the  lands  mentioned  in  the  deeds 
and  in  the  complaint  were  the  same;  that  the  defendant 
Ruffin  after  his  purchase,  had  cut  a  part  of  the  timber  on 
the  place,  until  he  sold  to  the  plaintiffs  in  1874;  that  the 
plaintiffs  then,  under  the  deed  to  them  from  the  defendant, 
cut  and  manufactured  the  timber  until  1890,  just  before  this 
suit  was  brought,  when  they  were  forbidden  to  cut  more  by 
one  Wynns,  who  claimed  under  Burden  by  deed  subsequent 
to  that  from  Burden  to  Ruffin,  sufficient  in  form,  from  said 
Burden,  and  that  said  Wynns  has  since  cut  some  of  the  tim- 
ber, and  that  plaintiff  desisted  from  further  cutting  because 
forbidden  by  said  Wynns,  and  brought  this  action  for  breach 
of  warrantv. 

It  was  also  admitted  that  the  timber  was  on  Ahoskie  and 
Loosing  j-wamps — being  the  swamps  mentioned  in  the  deed 
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from  Burden  to  Ruffin,  and  it  did  not  appear  in  evidence 
lhat  Burden  owned  any  land  on  said  swamps  other  than  that 
mentioned  in  the  deeds  offered  in  evidence. 

It  was  contended  by  plaintiffs  that  the  deed  from  Burden 
to  Ruffin  was  too  indefinite,  and  that  nothing  passed  by  said 
deed,  and  that,  therefore,  the  title  of  the  subsequent  grantees 
from  Burden  was  superior,  and  that  the  ordering  said  plain- 
tiffs not  to  cut  said  timber,  and  the  taking  possession  of  the 
same  by  Wynns  under  his  deed  from  Burden,  was  a  breach 
of  defendant's  warranty  for  which  these  plaintiffs  might 
maintain  this  action. 

The  Court  held  that  the  true  construction  of  the  deed  from 
Burden  to  the  defendant  Ruffin  was  to  convey  all  of  the  tim- 
ber of  Burden  on  said  swamps,  except  enough  for  his  build- 
ing and  farming  purposes,  and  on  the  whole  evidence  no 
breach  of  said  warranty  was  shown  which  would  entitle  these 
plaintiffs  to  recover. 

In  deference  to  this  holding  and  opinion  of  the  Court,  the 
plaintiffs  submitted  to  a  judgment  of  nonsuit  and  appealed. 

Mr.  IK  I).  Prudcn,  for  plaintiffs  (appellants). 
Mr.  F.  D.  Winston,  for  defendants. 

Clark,  J.:  The  deed  from  Burden  to  Ruffin  conveyed  "a 
portion  of  his  cypress  timber  on  Ahoskie  and  Loosing 
swamps."  This  is  void  for  uncertaintj',  for  it  does  not  appear 
what  portion  is  conveyed.  Harrison  v.  Hahn,  95  N.  C,  28; 
Blakdy  v.  Patrick  (the  "  buggy  case"),  67  N.  C,  40;  Atkinson 
v.  Graves,  91  N.  C,  99 ;  McDaniel  v.  Allen,  99  N.  C  ,  135.  Nor 
is  this  helped  out  or  rendered  more  certain  by  the  condition 
which  immediately  follows,  that  the  grantor  and  his  heir3 
"may  retain  from  this  timber  enough  lor  his  farm  and  build- 
ing purposes."  The  relative  pronoun  "this"  refers  to  its 
antecedent,  which  is  the  "portion"  which  is  attempted  to  be 
conveyed.     But  if  the  reservation  was  out  of  the  whole  body 
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of  the  timber,  the  "portion"  conveyed  would  still  remain 
indefinite.  It  may  or  may  not  be  that  the  grantor  intended 
to  convey  all  his  timber,  except  that  reserved,  but  it  is  clear 
that  such  is  not  the  plain  meaning  of  the  words  used,  and 
the  rules  of  legal  construction  will  not  admit  of  a  surmise  of 
the  probable  intent  of  the  grantor  contrary  to  the  purport  of 
his  words.  The  subsequent  deed  given  by  Burden  to  Wynns 
is  admitted  to  be  sufficient  in  form. 

There  has  beeu  a  breach  of  the  warranty  given  by  Ruffin 
to  the  plaintiffs,  for  which  they  can  maintain  their  action. 
Whether  the  defendant  is  protected  by  the  statute  of  limita- 
tions, or  has  other  adequate  matter  of  defence,  is  not  now 
before  us.  Error. 


J.  C.  GALLOP  v.  WILLIAM  F.  ALLEN  &  CO. 

Practice— Action  to  Set  Aside  Judgment  of  Justice  of  the 

Peace — Injunction. 

An  action  will  not  lie  to  vacate  and  set  aside  and  enjoin  the  execution  of 
an  irregular  and  voidable  judgment  of  a  Justice  of  the  Peace  where 
no  fraud  is  alleged,  the  proper  remedy  being  a  motion  before  the 
Justice  who  rendered  the  judgment,  or  his  successor  in  office,  to 
set  aside  the  judgment,  or  a  writ  of  recordari  in  the  nature  of  a 
writ  of  false  judgment  in  the  Superior  Court. 

This  was  a  civil  action,  commenced  in  the  Superior  Court 
of  Currituck  County,  to  vacate  and  set  aside,  as  null  and 
void,  a  judgment  rendered  by  a  Justice  of  the  Peace  of  said 
county  in  favor  of  the  present  defendants  and  against  the 
plaintiff  in  this  action. 

The  complaint  alleged  that  the  summons  in  the  action 
before  the  Justice  was  served  upon  this  plaintiff  on  the  5th  of 
September,  1892,  returnable  on  the  next  day  at  the  court- 
house in  said  countv  before  the  Justice  mimed;    that  this 
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plaintiff,  then  defendant,  was  sick  on  the  return  day  and 
could  not  attend  at  the  place  of  trial ;  that  thereupon  the 
cause  was  continued  for  his  absence,  and  for  further  hearing, 
tut  that  no  notice  was  given  him  of  the  time  or  place  for 
the  further  hearing,  and  that  he  heard  nothing  further  of 
the  matter  until  a  few  days  before  this  action  was  begun, 
when  he  was  notified  by  the  Sheriff  of  said  county  that  said 
Sheriff  had  an  execution  in  his  hands  against  said  plaintiff, 
who  was  the  defendant  in  said  execution,  upon  a  judgment 
rendered  by  said  Justice  in  said  action  on  the  27th  of  Septem- 
ber, 1892,  at  Shawboro  in  said  county,  a  place  other  than  the 
court-house.  This  plaintiff  alleged  in  his  complaint,  used 
as  an  affidavit,  that  he  had  a  meritorious  defence  to  the  said 
action.  A  restraining  order  was  made  returnable  before  his 
Honor  Judge  Bynum,  at  chambers  in  Elizabeth  City  on  May 
2,1893,  upon  which  return  his  Honor  dissolved  the  restrain- 
ing order  and  dismissed  the  application  for  an  injunction, 
for  want  of  jurisdiction,  and  the  plaintiff  appealed. 

Menrg.  G randy  &  Aydldt,  for  appellant. 
No  counsel,  contra. 

MacRae,  J.:  Assuming  the  affidavit  of  the  plaintiff  to  be 
true,  the  judgment  rendered  by  the  Justice  was  irregular  and 
voidable. 

The  remedies  open  to  defendant  iu  that  action,  the  plain- 
tiff herein,  were  a  motion  before  the  Justice  who  rendered 
the  judgment,  or  his  successor  in  office,  to  set  aside  the  judg- 
ment, or  a  writ  of  recordari  in  the  nature  of  a  writ  of  false 
judgment  in  the  Superior  Court. 

If  it  had  been  alleged  that  the  judgment  was  obtained  by 
fraud,  an  action  to  set  it  aside  would  have  been  the  proper 
procedure. 

The  subject  has  been  so  recently  discusc-ed  and  explained 
that  it  will  be  unnecessary  now  to  do  more  than  refer  to  King 
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v.  Railroad,  112  N.  C ,  318,  and    WhiUhurd  v.  Transportation 

Co ,  109  N.  C,  342.     As  an  action  did  not  lie  to  vacate  the 

judgment,  his  Honor  properly  dissolved  the  restraining  order 

and  denied  the  application  for  an  injunction. 

Affirmed. 


R.  C.  CHERRY  v.  MACK  LILLY. 


Practice —  Jurisdiction — Waiver   of    Objection    by    Appearance 

and  Plea. 

Irregularity  of  service  is  waived  by  appearance  and  plea  in  bar;  there- 
fore, although  a  summons  issued  by  one  Justice  cannot  be  made 
returnable  before  another,  except-  in  cases  provided  by  statute  to 
that  effect,  yet,  if  the  person  served  with  process  so  issued  appear 
and,  instead  of  moving  to  dismiss,  enter  a  plea  in  bar,  he  will  be 
deemed  to  have  waived  the  objection. 

This  was  a  civil  action,  tried  at  May  Term,  1893,  of  Beau- 
fort Superior  Court,  before  Bynum,  J.,  upon  an  appeal  by 
the  plaintiff  from  a  Justice  of  the  Peace,  before  whom  both 
the  plaintiff  and  the  defendant  appeared  in  person  and  by 
attorney. 

In  the  Superior  Court  the  defendant,  for  the  first  time, 
moved  to  dismiss  the  action,  because  the  summons  was  issued 
by  A.  Mayo,  a  Justice  of  the  Peace,  and  made  returnable 
before  O.  II.  P.  Tankard,  another  Justice  of  the  Peace  of  the 
same  township.  The  latter  Justice  tried  the  action  below, 
and  the  defendant  there  did  not  move  to  dismiss.  The 
Court  granted  the  motion  to  dismiss,  and  plaintiff  appealed. 

Mr.  IF.  B.  Rodman,  for  plaintiff  (appellant). 
Mr.  C.  F.  Warren,  for  defendant. 

MacRak,  J.:  There  is  th's distinction  between  the  present 
case  and  that  of  Williams  v.  Bowling,  111  N.  C,  295,  wherein 
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it  was  held  that  a  summons  issued  bv  one  Justice  of  the 
Peace  cannot  be  made  returnable  before  another,  except  in 
cases  provided  by  statute  to  that  effect.  In  the  former,  the 
defendant  appeared  and  answered,  submitting  to  the  juris- 
diction of  the  Justice  before  whom  the  summons  was  returned. 
In  the  latter,  the  defendant  appeared  and  moved  to  dismiss, 
and  the  Justice  properly  dismissed  the  action. 

Here  both  Justices  had  jurisdiction  of  the  subject-matter 
of  the  action,  but  the  defendant  was  brought  into  Court  by 
irregular  process.  He  could  have  moved  to  dismiss,  but  he 
chose  to  submit  to  the  jurisdiction  of  the  Justice,  entered  his 
pleas  and  went  into  the  trial,  and  made  no  objection  to  the 
jurisdiction  of  the  Justice  until  after  the  case  had  been 
brought  by  appeal  into  the  Superior  Court.  It  is  somewhat 
like  the  case  of  West  v.  Kitlrell,  1  Hawks,  493,  where  a  suit 
was  carried  from  the  County  to  the  Superior  Court  by  con- 
sent of  parties,  and  not  by  appeal,  and  it  appeared  that 
it  was  a  case  in  which  the  Superior  Court  had  concurrent 
jurisdiction  with  the  County  fcourt  of  the  subject-matter  of 
the  proceeding;  and  the  petition  and  plea  being  entered  in 
the  Superior  Court,  that  Court  had  jurisdiction  as  if  the  suit 
had  never  been  in  the  County  Court. 

In  the  case  before  us  the  action  was  entered  upon  the 
docket,  the  defendant  appeared,  the  pleadings  were  noted, 
and,  without  objection,  the  trial  proceeded. 

The  Justice  who  tried  the  action  acquired  jurisdiction,  not 
by  the  irregular  process  issued  by  another  Justice,  but  by  the 
appearance  and  plea  of  the  defendant.  As  in  the  case  of 
McMinn  v.  Hamilton,  77  N.  C,  300,  where  the  Court  had 
jurisdiction  of  the  subject  matter  of  the  action,  but  the  venue 
was  wrong,  it  was  held  that  the  objection  must  be  taken  in 
apt  time.  If  the  defendant  pleads  to  the  merits  of  the  action 
he  will  be  taken  to  have  waived  the  objection.  See  also  Mor- 
win  v.  The  Bank,  93  N.  C,  352. 
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An  entirely  analagous  case  is  Moore  v.  Railroad,  67  N.  C, 
209,  where  it  was  held  that  the  Clerk  of  the  Superior  Court 
of  one  county  has  no  right  to  issue  a  summons  returnable  to 
the  Superior  Court  of  another  county,  but  irregularity  of  ser- 
vice is  waived  by  an  appearance  and  answer  in  bar. 

Error  Judgment  Reversed. 


D.  MARKS  &  SON  v.  M.  D.  BALLANCE. 

Jurisdiction  of  Justice  of  the  Peace  —  Separation  of  Items  of 
Account  after  Consolidation  of  same  in  Statement  Rendered 
to  Debtor. 

When  a  creditor,  having  items  of  account  contracted  by  a  debtor  at  dif- 
ferent dates  consolidates  them  and  renders  a  statement  to  the 
debtor,  claiming  the  round  sum,  to  which  the  debtor  makes  no 
objection,  the  creditor  cannot  afterwards  separate  the  items  so  as 
to  sue  on  them  separately  before  a  Justice  of  the  Peace. 

Civil  action  on  open  account,  tried,  on  appeal  from  a 
Justice  of  the  Peace,  before  Bynum, «/.,  at  Spring  Term,  1893, 
of  Hyde  Superior  Court. 

It  appeared  that  in  May,  1891,  the  defendant  purchased  of 
plaintiffs,  on  sixty  days  time,  a  bill  of  goods  to  the  amount 
of  $95.98,  and  in  Octobtr,  1891,  he  purchased,  on  sixty  Hays 
time,  a  second  bill  of  goods  to  the  amount  of  $210.67,  on 
which  was  credited  a  payment  of  $68,  leaving  a  balance  of 
$142.67.  After  both  bills  became  due,  to-wit,  on  January  3, 
1893,  the  plaintiffs  rendered  a  statement  to  defendant  show- 
ing a  balance  of  $238.65  to  be  due  them,  to  which  the  defend- 
ant made  no  objection.  Payment  having  been  refused,  the 
plaintiffs  brought  two  actions — one  on  each  of  the  above 
mentioned  bilfs.     The  defendant  pleaded  to  the  jurisdiction 
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of  the  Justice  of  the  Peace,  and  asked  that  the  action  be  dis- 
missed. 

Upon  the  above  statement  of  facts  it  was  agreed  that  if 
the  Judge  should  be  of  opinion  that  the  Justice  of  the  Peace 
had  jurisdiction,  then  the  judgment  of  the  Justice  of  the 
Peace  should  be  affirmed;  otherwise,  that  the  two  actions 
should  be  dismissed. 

The  Court  being  of  opinion  that  the  plaintiffs  had  the  right 
to  sue  on  each  separately,  and  that  the  Justice  of  the  Peace 
had  jurisdiction,  rendered  judgment  accordingly,  and  the 
defendant  appealed  from  the  judgment  rendered  in  each  case. 

Mr.  J.  E.  Mann,  for  plaintiff*. 

Mr.  Thomas  G.  Skinner,  for  defendant  (appellant). 

Burwell,  J.:  We  think  that  the  matter  involved  in  this 
appeal  is  determined  by  the  case  of  Hawkins  v.  Long,  74 
N  C,  781. 

The  plaintiffs  have  seen  fit  to  consolidate  the  items  of  their 
account  against  the  defendant,  and  to  deduct  therefrom  the 
items  of  credit,  and  having  rendered  to  the  defendant  a  state- 
ment, in  which  thev  struck  a  balance  and  claimed  that  round 
sum  as  a  debt,  are  bound  thereby,  unless  the  defendant  has 
objected  to  such  statement,  and  this  he  has  not  done.  On  the 
contrary,  he  has  assented  to  the  rendered  account,  impliedly, 
by  his  failure  to  object  thereto,  and  expressly  by  his  pleas  in 
the  two  actions  brought  against  him,  thus  making  himself 
bound  with  the  plaintiffs  by  this  account  stated.  Upon  the 
facts  agreed,  the  two  actions  should  have  been  dismissed,  and 
it  is  so  ordered. 

Error.  Reversed. 
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J.  B.  BONNER  v.  D.  C.  STYRON. 

Mortgage — Application  of  Proceeds  of  Sale  under  to  Unsecured 

Debt,  with  Consent  of  Mortgagee. 

1.  While  a  mortgagee  must  apply  the  proceeds  of  any  part  of  mortgaged 

property  on  the  mortgage  debt,  if  the  mortgagor  instructs  him  so 
to  do  or  if  no  instructions  are  gi>*en,  and  he  is  not  at  liberty  of  his 
own  accord  to  apply  such  proceeds  on  another  debt,  yet,  if  the 
mortgagor  consents  or  directs  that  such  application  shall  be  made, 
and  it  is  so  made,  the  mortgagor  cannot  be  allowed  to  say  that  an 
application  of  his  money  made  at  his  request  or  on  his  demand  was 
a  misapplication;  therefore, 

2.  Where,  in  the  trial  of  an  action  to  recover  possession  of  for  the  pur- 

pose of  selling  personal  property  which  had  been  mortgaged, 
together  with  cotton  belonging  to  the  defendant  and  his  sons,  it 
appeared  that  the  plaintiff  had  received  from  the  defendant  suffi- 
cient cotton  to  discharge  the  debt  for  which  it  and  the  personal 
property  were  security,  but  had  applied  the  proceeds  to  the  credit 
of  another  and  unsecured  debt  of  defendant,  and  there  was  conflict- 
ing testimony  as  to  whether  such  application  was  made  with  the 
consent  and  by  the  directions  of  the  defendant,  it  was  error  in  the 
Court  to  charge  the  jury  that,  although  defendant  assented  to  such 
application,  unless  the  sons  assented  thereto,  the  debt  for  which 
the  cotton  was  security  would  be  deemed  satisfied. 

Civil  action  to  obtain  possession  of  personal  property  in 
order  to  sell  the  same  to  pay  two  certain  mortgages,  tried 
before  Bynum,  «/.,  and  a  jury,  at  February  Term,  1893,  of 
Beaufort  Superior  Court. 

From  the  judgment  upon  a  verdict  for  the  defendant  the 
plaintiff  appealed. 

The  pertinent  facts  are  set  out  in  the  opinion  of  Associate 
Justice  Burwell. 

Mr.  W.  B.  Rodman,  for  plaintiff  (appellant). 

4 

Mr.  Chas.  F.  Warren,  for  defendant. 
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Burwkll,  J.:  The  personal  property  in  controversy  in  this 
action  belonged,  it  seems,  to  the  defendant  D.  C.  Styron  and 
was  assigned  to  the  plaintiff  by  two  separate  mortgages,  one 
given  in  1889  to  secure  a  debt  of  about  one  hundred  and 
sixteen  dollars,  and  one  given  in  1S90  to  secure  a  debt  of 
seventy  five  dollars.  The  first  mortgage  or  lien  was  signed 
by  the  defendant  and  his  two  sons,  and  gave  to  the  plaintiff, 
to  secure  the  debt  therein  mentioned,  a  lien  not  only  on  the 
defendant's  property  here  in  dispute,  but  also  on  certain 
cotton  which  was  the  joint  property  of  the  three  moitgagors 
or  lienors.  The  second  mortgage,  executed  by  the  defend- 
ant alone,  as  slated  above,  assigned  to  plaintiff  his  crop  of 
cotton  as  well  as  the  property  described  in  the  complaint. 

The  defendant  in  his  answer  averred  that  both  of  the  debts 
had  been  paid,  and  upon  the  trial  introduced  evidence  that 
tended  to  show  that  there  had  been  delivered  to  plaintiff  on 
account  of  these  secured  debts  cotton  of  sufficient  value  to 
extinguish  them,  if  the  proceeds  had  been  applied  to  their 
satisfaction,  and  that  the  cotton  so  delivered  was  the  cotton 
covered  by  the  mortgage  or  lien. 

The  plaintiff,  admitting  that  he  had  received  some  cotton 
from  the  defendant,  testified  that  with  the  consent  of  the 
defendant  and  indeed  at  his  request,  he  had  applied  a  por- 
tion of  the  proceeds  of  the  cotton  delivered  to  him  as  afore- 
said on  debts  due  to  him  from  the  defendant  other  than 
those  secured  by  the  two  mortgages  above  mentioned,  but 
there  was  no  evidence  that  the  sons  of  the  defendant,  who 
were  jointly  liable  with  him  for  the  debt  of  one  hundred  and 
sixteen  dollars,  had  in  any  way  assented  to  or  ratified  such 
application  of  the  proceeds  of  the  cotton. 

The  plaintiff,  among  other  instructions,  asked  his  Honor 
to  charge  the  jury  u  that  though  the  plaintiff  received  enough 
of  the  joint  property  of  the  obligor  to  extinguish  the  debt, 
vet  he  could,  by  the  request  or  consent  of  defendant,  apply 
the  proceeds  of  this  joint  property  to  other  purposes  than 
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the  payment  of  this  bond,  and  while  it  might  extinguish 
the  security  and  debt  as  to  S.  W.  and  H.  S.  Styron  and  their 
property,  it  would  leave  it  operative  as  to  D.  C.  Styron  and 
his  separate  property." 

This  instruction  was  refused,  and  the  jury  was  told  that  if 
they  found  the  fact  to  be  that  defendant  and  his  two  sons 
raised  the  cotton  of  1889,  and  the  cotton  was  carried  to  plaiu- 
tiff  by  one  of  them,  and  plaintiff  knew  it  was  the  cotton  of 
the  three,  and  that  it  was  the  cotton  covered  by  his  mort- 
gage, then,  although  defendant  assented  to  the  application 
to  another  debt  of  a  part  of  the  proceeds  thereof,  unless  they 
found  the  fact  to  be  further  that  the  two  sons  assented  to  the 
application  of  the  proceeds  to  another  debt,  they  should  find 
that  the  first  debt  was  paid. 

We  think  that  there  was  error  in  refusing  the  instruction 
for  which  the  plaintiff  asked. 

While  it  is  true  that  a  mortgagee  who  receives  the  pro- 
ceeds of  any  part  of  the  mortgaged  property  must  apply  such 
proceeds  on  the  mortgage  debt,  if  the  mortgagor  instructs 
him  so  to  do,  or  if  no  instructions  are  giveu  him,  and  he  is 
not  at  liberty  of  his  own  accord  to  apply  such  proceeds  on 
another  debt,  yet  if  the  mortgagor  consents  or  directs  that 
such  application  shall  be  made,  and  it  is  so  made,  he  will  not 
be  allowed  to  say  that  an  application  of  his  money,  made  at 
his  request  or  on  his  demand,  was  a  misapplication. 

This  being  conceded,  it  seems  to  us  to  follow  that  if  the 
defendant  agreed  that  the  proceeds  of  a  part  of  the  mort- 
gaged cotton,  the  property  of  himself  and  his  sons,  should 
be  diverted  from  the  mortgage  debt  and  used  to  extinguish 
other  liabilities  of  his,  he  will  not  be  permitted  thereafter  to 
deny  his  authority  to  do  what  he  has  seen  fit  to  do,  nor  to 
question  the  validity  of  an  act  done  by  another  at  his  instance. 
As  to  him  and  his  property,  this  appropriation  to  other  debts, 
must  be  sustained. 

Error.  New  Trial. 
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JACOB  WOOL  v.  TOWN  OF  EDENTON. 

Mandamus — Duly  of  Municipality — Riparian  Owner— Mis- 
joinder of  Parties. 

1.  Where  a  statute  (section  2751  of  The  Code)  provides  that  an  incorpor- 

ated town  shall  regulate  the  line  on  deep  water  in  front  of  the  lands 
of  proprietors,  to  enable  the  latter  to  erect  wharves,  etc.,  thereon, 
the  performance  of  such  duty  may  be  compelled  by  the  Courts. 

2.  Where,  in  an  action  against  a  town  corporation  to  compel  it  to  regu- 

late the  line  of  deep  water  in  front  of  plaintiff 's  land,  the  complaint 
alleged  that  the  defendant  did  undertake  to  locate  the  line  but 
that  said  line  did  not  extend  to  the  deep  water,  nor  did  it  regulate 
the  deep-water  line  as  required  by  law,  a  demurrer  by  defendant 
that  it  appears  from  the  complaint  that  the  defendant  had  fully 
performed  its  duty  in  the  premises  was  properly  overruled. 

&  The  joinder  of  unnecessary  parties  is  not  a  ground  of  demurrer. 

Civil  action,  heard  on  complaint  and  demurrer  before 
Bgaum,  J.,  at  Spring  Term,  1893,  of  Chowan  Superior  Court. 

The  plaintiff,  as  the  owner  of  a  lot  of  land  in  the  town  of 
Edenton,  fronting  on  Edenton  bay,  sought  by  his  action  to 
compel  the  location  by  the  town  authorities,  of  the  deep- 
water  line  in  front  of  his  property  as  provided  by  section 
2751  of  The  Code.  The  action  was  brought  against  the  indi- 
vidual members  of  the  Board  of  Council  men,  as  well  as  against 
the14 Board  of  Councilmen."  One  allegation  of  the  com- 
plaint was  as  follows : 

"That  the  Board  of  Councilmen  of  said  town  did  on  the 
-  day  of  March,  1888,  undertake  to  locate  the  said  line  of 
deep  water  in  front  of  the  property  of  plaintiff  above 
described,  but  that  in  fact  the  line  so  located  doe3  not  extend 
to  the  deep  water  of  Edenton  bayf  nor  does  it  regulate 
Ae  deep-water  line  as  required  by  law,  and  if  plaintiff  be 
precluded  from  going  further  than  the  line  so  attempted  to 
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be  fixed,  he  will  not  be  able  to  enjoy  the  use  of  his  riparian 
rights." 

The  individual  members  of  the  Board  of  Councilmen 
demurred  to  the  complaint  on  the  ground  that  they  as  indi- 
viduals had  no  connection  with  the  matter,  and  owed  no 
duty  to  the  plaintiff',  while  the  Board  of  Councilmen  demurred 
upon  the  following  grounds: 

"1.  It  appears  from  complaint  that  the  Councilmen  of 
Edenton  did  in  March,  1888,  fix  the  line  to  which  plaintiff 
might  enter,  and  it  does  nof appear  that  plaintiff  made  any 
objection  thereto,  but  acquiesced  in  same,  until  this  suit  was 
begun. 

11 2.  It  appears  the  Board  has  regulated  the  line  to  which  he 
might  enter,  and  there  is  no  allegation  of  fraud  or  collusion. 

"  3.  For  that  in  law  these  defendants  are  the  judges  in  reg- 
ulating said  line,  and  it  appears  that, they  have  regulated 
same,  and  their  discretion  cannot  be  controlled  by  the 
Court." 

His  Honor  overruled  the  demurrer,  inasmuch  as  the  com- 
plaint did  not  allege  that  the  town  had  regulated  the  line  of 
deep  water,  but  only  that  it  had  undertaken  and  failed  to  do 
so  as  required  by  law,  and  defendants  appealed. 

Mr.  F.  II.  Bmbee  and  items.  Grandy  &  Aydlett,  for  plaintiff. 
Mr.  W.  D.  Pruden,  for  defendants  (appellants). 

Shepherd,  C.  J.:  It  is  provided  by  The  Code,  §2751,  "that 
persons  owning  lands  on  any  navigable  sound,  river,  etc.,  for 
the  purpose  of  erecting  wharves  on  the  side  of  the  deep  water 
thereof,  next  to  their  lands,  may  make  entries  of  land  covered 
by  wa'er  adjacent  to  their  own,  as  far  as  the  deep  water  of 
such  sound,  river,  etc.,  and  obtain  title  as  in  other  cases, 
*  *  *  and  when  any  such  entry  shall  be  made  in  front 
of  the  lands  in  any  incorpr>rated  town,  the  town  corporation 
shall  regulate  the  line  on  deep  water  to  which  entries  may 
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be  made."  The  performance  of  the  duty  thus  imposed  upon 
the  town  corporation  may  be  compelled  by  the  Courts  ( Wool 
v.  Sanders,  108  N.  C,  729),  and  it  is  for  this  purpose  that  the 
present  action  is  brought  The  Complaint  alleges  that  the 
defendant  did  "  undertake  to  locate  the  said  line  of  deep 
water  in  front  of  the  property  of  the  plaintiff,  *  *  *  but 
that  in  fact  the  line  so  located  does  not  extend  to  the  deep 
rater  of  Edenton  Bay,  nor  does  it  regulate  the  deep-water 
line  as  required  by  law."  It  is  further  alleged  that  the  plain- 
tiff has  demanded  that  the  defendant  "extend  and  regulate 
the  said  line  to  the  deep  water  of  the  said  bay,"  and  that  the 
defendant  has  refused  to  take  any  further  action.  It  is  insisted 
upon  demurrer,  that  it  appears  from  the  complaint  that  the 
defendant  has  fully  performed  itsdutie3in  the  premises,  and 
that  the  action  should  be  dismissed. 

We  cannot  assent  to  such  a  conclusion,  and  are  of  the 
opinion  that  his  Honor  was  correct  in  overruling  the 
demurrer.  The  law  requires  that  the  town  shall  "regulate 
the  line  on  deep  water"  and  it  is  explicitly  alleged  that  this 
doty  has  not  been  performed,  and  that  in  fact  the  line  does 
not  extend  to  the  deep  water.  We  are  aware  of  no  principle 
which  authorizes  us  to  presume  that  the  defendant  has  per- 
formed a  plain  statutory  duty  in  the  face  of  such  admissions 
as  are  contained  in  these  pleadings. 

As  to  the  joinder  of  unnecessary  parties,  it  has  frequently 
been  decided  that  it  is  not  a  ground  of  demurrer.  Burns  v. 
A&wrtk,  72  N.  C,  496. 

Affirmed. 
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H.  G.  WILLIAMS  &  CO.  v.  JOHN  S.  HODGES  et  al. 

Stoppage  in  Transitu — Possession  of  Consignee. 

1.  Where  there  is  an  actual  or  constructive  delivery  of  goods  to  the  pur- 

chaser before  demand  of  the  vendor,  the  right  of  stoppage  in  tran- 
situ is  at  an  end. 

2.  If  the  carrier,  by  reason  of  an  arrangement  with  the  consignee,  or,  for 

any  cause,  remains  in  possession,  but  holds  the  goods  only  as  the 
agent  of  the  consignee  and  subject  to  his  order,  such  possession  is 
the  possession  of  the  consignee. 

Action  of  Claim  and  Delivery,  tried  before  Bymim,  J.,  at 
Spring  Term,  1893,  of  Beai'Fort  Superior  Court,  upon  case 
agreed,  the  facts  set  forth  in  which  were  substantially  as  fol- 
lows : 

The  plaintiffs,  merchants  doing  business  in  Norfolk,  Va., 
on  the  17th  December,  1892,  on  the  order  of  the  defendant 
Hodges,  a  merchant  doing  business  in  Washington,  N.  C, 
sold  and  shipped  to  the  latter  certain  articles  of  personal 
property,  delivering  the  same  to  the  Old  Dominion  Steamship 
Company,  a  common  carrier  between  Norfolk  and  Washing- 
ton. The  goods  arrived  at  Washington  on  or  about  the  20th 
day  of  December,  1892,  and  were  placed  in  its  warehouse, 
where  they  remained  until  the  beginning  of  this  action, 
excepting  one  package,  which  was  delivered,  on  the  order  of 
Hodges,  before  the  28th  day  of  December,  1892.  Hodges  was 
insolvent  at  the  time  of  the  sale  of  the  goods,  but  his  insol- 
vency was  unknown  to  the  plaintiffs  or  to  himself. 

On  the  28th  day  of  December,  1892,  Hodges  executed  a 
deed  of  trust  to  his  co-defendant  Chauncev,  wherebv  he  con- 
veyed  to  him  all  of  his  goods  and  pergonal  property  in  trust 
to  pay  the  debts  of  said  Hodges,  the  deed  of  trust  including, 
and  being  intended  to  include,  the  goods  claimed  by  plain- 
tiffs.    Immediately  upon  the  execution  of  the  assignment  the 
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defendant  Chauncey  went  to  the  said  company,  and,  through 
one  of  its  employees,  a  night  watchman,  who  then  had  charge 
of  the  warehouse  and  its  contents,  including  these  goods, 
directed  the  said  goods  to  be  put  on  storage  for  him.  The 
next  day,  to  wit,  the  *J9th  day  of  December,  1892,  Chauncey 
went  to  the  agent  of  the  said  transportation  company  and 
paid  the  freight  on  the  goods  and  asked  the  agent  cf  the  com- 
pany to  move  them  to  another  warehouse  owrned  by  the  said 
agent,  and  to  put  the  same  on  storage.  The  agent  said  that 
the  other  warehouse  was  full,  but  that  he  would  store  them 
for  him  in  the  warehouse  where  they  then  were,  and  Chaun- 
cey directed  him  so  to  do,  and  the  goods  were  left  in  the  said 
warehouse  with  the  agent  of  said  company, together  with  other 
goods  described  in  the  trust,  and  both  Chauncey  and  the 
agent  of  said  company  considered  them  as  stored  for  Chaun- 
cey, and  charged  him  storage  thereon  from  that  day,  to-wit, 
29th  of  December,  1892. 

On  the  30th  day  of  December,  1892,  the  plaintiffs  demanded 
of  the  carrier  company  that  the  goods  be  delivered  to  them. 
The  company,  through  its  agent,  disclaimed  any  property 
in  the  goods,  and  stated  that  it  held  them  for  and  subject  to 
the  order  of  the  defendant  Chauncey.  At  the  time  of  the 
demand  the  goods  had  not  been  removed  from  the  warehouse 
in  which  they  were  first  placed,  and  have  not  since  been 
removed.  On  the  31st  day  of  December,  1892,  the  plaintiffs 
instituted  their  action  of  claim  and  delivery,  and  in  their 
affidavit  slated  that  the  defendants  were  in  possession  of  the 
goods  and  wrongfully  detained  them.  The  goods  having 
been  seized  l*y  the  Sheriff,  they  were  replevined  by  the 
defeudant  Chauncey,  who  at  the  time  of  the  trial  held  them 
in  the  warehouse  of  the  carrier  company. 

His  Honor  adjudged  the  defendant  Chauncey  the  owner  of 
and  entitled  to  the  possession  of  the  goods,  and  the  plaintiffs 
appealed. 
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Mr.  W.  B.  Rodman,  for  defendants. 
No  counsel,  contra. 

Shepherd,  C.  J. :  The  principles  governing  this  case  are 
fully  discussed  in  Farrell  v.  Railroad,  102  N.  C,  390,  and  it  is 
well  established  that  if  there  be  an  actual  or  constructive 
delivery  of  the  goods  to  the  purchaser  before  the  demand  of 
the  vendor,  the  right  of  stoppage  in  transitu  is  at  an  end.  In 
this  case  there  was  no  actual  delivery,  but  according  to  the 
statement  of  facts  agreed  there  was  an  express  agreement 
between  the  carrier  and  the  assignee  of  the  vendee  that  the 
former  should  hold  the  goods  on  storage  as  the  agent  of  the 
latter.  The  goods  were  no  longer  in  transitu,  and  the  rights  of 
the  plaintiffs  were,  therefore,  defeated.  The  doctrine  that  the 
goods  must  come  to  the  "corporal  touch"  of  the  vendee,  as 
was  once  said  by  Lord  Kkn^von,  has  long  been  exploded. 
"If  the  carrier,  by  reason  of  an  arrangement  with  the  con- 
signee, or  for  any  cause,  remains  in  possession,  but  holds  the 
goods  only  as  an  agent  of  the  consignee  and  subject  to  his 
order,  this  is  the  possession  of  the  consignee."  1  Parson 
Cont.,  603;  2  Benjamin  on  Sales,  sec.  1117;  2  Addison  Cont , 
sec.  600;   Whitehead  v.  Anderson,  9  M.  &  W.,  517. 

The  judgment  must  be  Affirmed. 


MOLLIE  DAVENPORT  V.  W.  L.  GRISSOM,  Executor  of  ELIZABETH 

HYATT. 

Practice — Appeal  from  Justice's  Judgment,  when  to  be  Dock- 

eted — Discretion  of  Judge. 

1.  An  appeal  from  a  judgment  of  a  Justice  of  the  Peace  rendered  more 
than  ten  days  before  the  next  ensuing  term  of  the  Superior  Court 
should  be  docketed  at  that  term,  and  an  attempted  docketing  at  a 
subsequent  term  is  a  nullity.  In  such  case  the  Court  properly  held 
that  the  appeal  was  not  in  the  Superior  Court,  and  that  plaintiff 
appellant  could  not  take  a  nonsuit. 
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2,  Although,  where  an  appeal  from  a  Justice  of  the  Peace  is  regularly 

docketed  in  due  time  in  the  Superior  Court,  and  proper  notice  of 
the  appeal  has  not  been  given,  a  Judge  may,  in  his  discretion,  per- 
mit notice  of  appeal  to  be  then  given,  yet  he  has  no  discretion  to 
revive  an  appeal  lost  by  delay  and  to  permit  the  same  to  be  dock- 
eted at  a  subsequent  term  to  the  one  to  which  it  should  have  been 
returned. 

3.  The  power  given  by  chapter  443  of  the  Act  of  1889  to  the  appellee  to 

docket  a  case  at  the  first  term  of  the  Superior  Court,  if  the  appel- 
lant does  not,  and  to  have  the  judgment  affirmed,  is  a  privilege 
granted  to  the  appellee  only,  and  the  appellant  can  draw  no  argu- 
ment against  appellee  from  his  failure  to  use  it. 

This  was  a  civil  action,  heard,  upon  appeal  from  a  Justice 
of  the  Peace,  at  the  May  Term,  1893,  of  the  Superior  Court  of 
Beaufort  County,  by  Bynum,  J. 

The  defendant,  through  his  attorney,  Charles  F.  Warren, 
who  had  entered  a  special  appearance  only,  moved  to  dismiss 
the  plaintiff's  appeal,  on  the  ground  that  the  same  should 
have  been  docketed  at  May  Term,  1892,  of  the  Superior  Court, 
which  was  the  next  term  after  the  action  was  tried  before  the 
Justice  of  the  Peace,  whereas  it  was  not  docketed  until  Novem- 
ber Term,  1892,  of  said  Court.  Upon  hearing  of  the  motion, 
the  Clerk  of  the  Court  testified  as  follows: 

"The  term  of  the  Superior  Court  next  after  the  trial  of  this 
action  before  the  Justice  of  the  Peace,  on  the  twelfth  Monday 
after  the  first  Monday  in  March,  being  30th  day  of  May,  1892, 
no  return  to  the  notice  of  appeal  from  the  Justice  was  deliv- 
ered to  me  until  after  the  expiration  of  the  time.  Conse- 
'[Qently  the  case  was  not  docketed  at  said  time.  After  the 
expiration  of  the  time,  and  before  the  beginning  of  the  next 
Fall  Term,  which  began  twelfth  Monday  after  first  Monday 
inSeptember,  1892,  the  plaintiff  caused  his  appeal  to  be  dock- 
eted.and  it  appeared  on  the  docket  for  said  Fall  Term,  1892." 

In  reply,  plaintiff's  counsel  stated  that  the  facts  were,  as 
could  be  made  to  appear  by  affidavit  of  the  Justice  of  the 
Peace  who  tried  the  case,  that  both  plaintiff  and  defendant 
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appealed  ;  both  appeals  w<  re  taken  in  apt  time;  that  he  made 
up  the  returns  to  both  notices  of  appeal  prior  to  the  May 
Term,  1892,  of  the  Superior  Couit;  that,  according  to  his 
recollection,  the  papers  were  misplaced  in  his  office  and  could 
not  be  found  by  him  until  after  the  May  Term,  1892;  that 
the  plaintiff  had  no  knowledge  of  the  papers  being  misplaced. 
Upon  this  the  plaintiff  insisted  the  Court  had  a  discretion  to 
refuse  the  motion  to  dismiss.  The  Court  held  that  he  had 
no  such  discretion,  and  that  he  would  dismiss  the  appeal  as 
a  matter  of  law,  and  the  plaintiff  excepted.  Plaintiff,  after 
the  motion  to  dismiss  was  made,  and  before  the  same  had 
bien  decided  by  the  Court,  a.«-ked  to  he  allowed  to  take  non- 
suit. The  Court  refused  this  motion,  and  the  plaintiff  ex- 
cepted. The  Court  thereupon  gave  judgment  dismissing  the 
appeal,  and  the  plaintiff  excepted  and  appealed. 

Messrs.  J.  H.  Small  and  IF.  B.  Rodman,  for  plaintiff  (appel- 
lant). 

Mr.  Charles  F.  Warren,  for  defendant. 

Clakk,  J.:  The  judgment  by  the  Justice  having  been  ren- 
dered more  than  ten  days  before  the  next  ensuing  term  of 
the  Superior  Court,  the  appeal  should  have  been  docketed  at 
that  term.  The  Code,  §§876,  877,  880  and  565;  Ballard  v. 
Gay,  I0SN.  C,  544. 

The  attempted  docketing  at  a  subsequent  term  was  a 
nullity,  and  the  Judge  properly  held  that  the  case  was  not 
in  the  Superior  Court,  and  that  the  plaintiff  appellant  could 
not  take  a  nonsuit.  To  permit  such  course  would  have  been 
to  allow  the  appellant  to  avoid  the  effect  of  his  delay  in 
bringing  up  the  appeal  in  proper  time,  and  to  institute  a  new 
action.  The  policy  of  the  law,  as  said  by  Avery,  J.,  in 
Ballard  v.  Gay,  10S  N.  C,  514,  is  to  "require  litigants  to  be 
diligent  in  prosecuting  appeals  from  Justices  of  the  Peace, 
and  to  prevent  parties  from  using  such  as  a  means  of  caus- 
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ing  useless  delay."    This  is  cited  and  approved  in  State  v. 
Johnson,  109N.  C.,  852. 

Nor  did  the  Judge  err  in  holding  that  he  had  no  discretion 
to  permit  the  appeal  to  be  docketed  at  a  subsequent  term  to 
the  one  to  which  it  should  have  been  returned.  The  appel- 
lant had  his  remedy  (if  in  no  default)  by  an  application  for 
irecordari  at  the  first  ensuing  term  of  the  Superior  Court 
after  appeal  taken.  Boing  v.  Railroad,  88  N.  C,  62.  It  is 
true  that  when  proper  notice  of  appeal  is  not  given  in  a  case 
tried  btfi >re  a  Justice  of  the  Peace,  if  the  appeal  is  regularly 
docketed  in  due  time  in  the  Superior  Court,  the  Judge  may 
permit  notice  of  appeal  to  be  then  given,  though  the  exercise 
of  the  discretion  is  not  encouraged.  State  v.  Johnson,  109 
X.C.,  852;  SondUy  v.  Asheville,  112  N.  C,  694.  But  that  is 
where  the  case  is  on  docket,  and  the  appellee  has  not  been 
delayed.  It  does  not  recognize  the  right  t>  revive  an  appeal 
lost  by  delay,  and  to  permit  the  same  to  be  docketed  at  a 
subsequent  term  of  the  Superior  Court. 

The  Act  of  1889,  ch.  443,  permitting  the  appellee  to  docket 
the  case  at  the  first  t$rm  of  the  Superior  Court,  if  the  appel- 
lant does  not,  and  have  the  judgment  below  affirmed,  merely 
extends  to  that  Court  the  provisions  of  Rule  17  in  the 
Sapreme  Court.  It  is  a  privilege  to  the  appellee,  and  the 
appellant  can  draw  no  argument  against  appellee  from  his 
failnre  to  use  it.  Ballard  v.  Gay,  supra ;  Wilson  v.  Seagle,  84 
N.C.,  1J0. 

No  Error. 
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ALFRED  SAWYER  v.  C.  W.  GRANDY. 

Practice — Testimony  as  to  Transactions  with  Deceased  Person — 

Handwriting — Irrelevant  Testimony. 

1.  Although,  under  section  590  of  The  Code,  a  party  to  an  action  may  not 

testify  to  the  actual  execution,  by  the  deceased  person  whose  admin- 
istrator is  a  party,  of  a  paper- writing  constituting  a  personal  trans- 
action between  him  and  the  deceased,  yet  he  may  testify  to  the 
handwriting  of  the  deceased,  if  he  can. 

2.  Where  a  paper-writing,  alleged  to  be  a  contract  between  plaintiff 

and  the  intestate  of  the  defendant,  was  introduced  in  evidence  on 
the  trial,  it  was  error  to  allow  the  plaintiff  to  testify  that  he  him- 
self signed  the  paper. 

tf.  Where  a  paper- writing,  not  ambiguous  in  its  terms,  alleged  to  be  a 
contract  between  plaintiff  and  the  intestate  of  defendant,  was  intro- 
duced on  a  trial,  its  construction  was  a  question  of  law  for  the 
Court,  and  evidence  as  to  the  declarations  of  the  deceased  tending 
to  contradict  or  explain  the  same  was  incompetent  and  immaterial 
on  either  side. 

This  was  a  civil  action,  tried  before  By  nam,  J.,  and  a 
jury,  at  Spring  Term,  1893,  of  Camden  Superior  Court. 

The  plaintiff  brought  his  action  as  surviving  partner,  alleg- 
ing that  at  the  time  named  the  plaintiff  and  T.  S.  Berry 
were  copartners,  doing  business  under  the  firm  name  of  T.  S. 
Berry;  that  said  firm  had  large  dealings  with  defendants 
Grandy  &  Son,  commission  merchants,  and  that  said  Grandy 
&  Son  now  have  in  their  possession  the  sum  of  $1,025,  which 
is  due  and  owing  to  the  plaintiff  as  surviving  partner  of  the 
said  firm ;  that  T.  S.  Berry  is  dead  and  plaintiff  is  winding 
up  the  business  of  the  firm,  and  has  made  demand  on  said 
defendants  for  the  payment  of  the  said  sum,  and  that  said 
defendants  have  refused  to  pay  the  same  to  plaintiff. 

The  defendanls  Grandy  it  Son  answer,  denying  all  knowl- 
edge of  the  alleged  copartnership,  admitting  the  dealings 
between  them  and  T.  S.  Berrv,  and  that  thev  have  for  the 
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credit  of  T.  S.  Berry  the  sum  of  $1,100.63,  and  averring  their 
readiness  to  pay  over  the  same  to  the  persons  entitled  thereto. 
They  allege  further,  that  the  fund  in  their  hands  is  claimed 
by  one  O.  G.  Pritchard,  as  administrator  of  T.  S.  Berry, 
deceased,  and  that  they  are  advised  that  said  Pritchard 
should  be  made  a  party  to  this  action.  They  admit  demand 
and  refusal. 

Pritchard  was  permitted  to  make  himself  a  party  defend- 
ant, and  the  defendants  Grandy  &  Son  were  allowed  to  pay 
into  the  Court  the  fund  in  their  hands  to  the  credit  of  T.  S. 
Berry.  Pritchard  filed  his  answer,  alleging  that  he  is  the 
administrator  upon  the  estate  of  T.  S.  Berry,  deceased,  deny- 
ing the  alleged  partnership  and  claiming  the  fund. 

So  it  appears  that  the  contention  is  now  between  the  plain- 
tiff and  O.  G.  Pritchard,  administrator  of  T.  S.  Berry, 
deceased,  and  the  question  is  whether  plaintiff  is  the  surviv- 
ing partner  of  the  alleged  partnership;  in  other  words, 
whether  plaintiff  and  Berry  were  partners,  as  alleged  in  the 
complaint. 

The  plaintiff  offered  in  evidence  the  following  paper- 
writing: 

"North  Carolina — Camden  County. 

Agreement  is  this  day  entered  into  between  T.  S.  Berry,  of 
the  one  part,  and  Alfred  Sawyer,  Jr.,  of  the  other  part,  both 
of  the  county  of  Camden  and  State  of  North  Carolina,  as  fol- 
lows,  to-wit:  The  said  T.  S.  Berry  is  now  selling  goods  at 
Belcross,  and  has  employed  the  said  Alfred  Sawyer,  Jr.,  as  a 
clerk  to  superintend  the  said  store  as  long  as  the  said  Berry 
chooses  to  employ  him;  and  the  said  Sawyer  is  to  have  for 
his  services  one-half  (£)  of  all  the  profits  the  said  store  makes 
after  paying  all  expenses  of  the  said  store;  and  further,  the 
3aid  Sawyer  is  to-day  one-half  (J)  owner  of  all  the  goods, 
moneys,  accounts,  notes,  etc.,  that  belong  to  the  store;  and 
farther,  the  said  JSerry  is  not  to  make  any  charges  as  rent 
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for  said  store,  warehouse  or  dwelling-house  where  the  said 
Sawyer  now  lives.     For  this  and  his  daily  service  his  com- 
pensation is  equal  division  of  profits  with  the  said  Berry." 
Witness  our  hands  and  seals,  this  May  30, 1891. 

(Signed)        T.  S.  Berry,     [seal.] 
(Signed)        A.  Sawyer.       [seal.] 

The  plaintiff  heing  then  offered  as  a  witness  in  his  own 
behalf,  was  permitted  to  testify  that  he  was  acquainted  with 
the  handwriting  of  T.  S.  Berry,  and  that  both  the  body  of 
the  paper  and  the  signature  referred  to  were  in  the  hand- 
writing of  T.  S.  Berry.  And  to  this  the  defendant  objected 
and  excepted. 

Witness  was  then  asked  who  signed  the  name  of  A.  Sawyer 
to  the  paper,  and  answered  that  he  himself  signed  it.  This 
question  and  answer  were  objected  to  by  the  defendant. 

The  plaiutilf  offered  several  witnesses  who  testified  without 
objection  to  the  declarations  made  by  T.  S.  Berry  tending  to 
show  that  he  and  plaintiff  were  partners. 

The  defendant  Pritchard  introduced  as  a  witness  one 
Wright,  and  offered  to  show  by  him  declarations  made  by 
T.  S.  Berry  after  the  date  of  the  paper,  denying  the  partner- 
ship, and  tending  to  show  his  individual  ownership,  and 
that  the  plaintiff  was  only  his  clerk.  The  plaintiff  objected. 
The  objection  was  sustained,  and  defendant  excepted. 

There  was  a  verdict  and  judgment  for  the  plaintiff,  and 
defendant  appealed. 

Messrs.  Grandy  &  Aydlett,  for  plaintiff. 

Mr.  J.  Heywood  Sawyer,  for  defendant  (appellant). 

MacRae,  J.:  The  Code,  §590,  declares  that  upon  the  trial 
of  an  action  a  party  interested  in  the  event  shall  not  be 
examined  as  a  witness  in  his  own  behalf  against  the  admin- 
istrator of  a  deceased  person,  concerning  a  personal  transac- 
tion or  communication  between  the  witness  and  the  deceased 
person. 
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The  paper  offered  as  evidence  of  the  contract  of  partner- 
ship purported  to  be  the  memorial  of  a  transaction,  or  the 
transaction  itself,  between  the  plaintiff  and  the  deceased  per- 
son, against  whose  administrator  the  action  is  now  being 
pressed.  It  has  often  been  held  that  while  under  this  sec- 
tion the  plaintiff  is  incompetent  to  testify  to  the  actual  exe- 
cution of  the  paper  by  the  deceased,  he  may  testify  to  the 
handwriting  of  deceased,  if  he  can. 

In  Rush  v.  Steed,  91  N.  C,  226,  the  Court,  while  adhering 
to  this  construction  of  the  statute,  calls  the  distinction  a  very 
fine  spun  one,  but  the  reason  of  the  act  as  stated  by  Mr.  Jus- 
tice Reade  in  Halyburion  v.  Ifarshaw,  05  N.  C,  88,  seems  to 
justify  it:  "There  could  never  be  a  recovery  against  an 
unscrupulous  party  if  he  were  permitted  to  testify  where  it 
would  be  impossible  to  contradict  him ;  the  statute  ought  to 
be  construed  in  view  of  this  mischief." 

If  plaintiff  had  been  permitted  to  testify  that  he  saw  Berry 
sign  the  paper,  it  may  have  been  impossible  to  contradict  him, 
but  he  simply  swears  to  the  handwriting  of  deceased,  and 
the  matter  is  entirely  open  to  contradiction,  if  defendant  can 
furnish  it,  by  others  who  are  acquainted  with  the  handwriting 
of  deceased. 

We  are  unable  to  make  the  distinction  between  the  testi- 
mony of  the  plaintiff  as  witness  to  the  actual  signing  of  the 
instrument  by  deceased  and  by  himself,  for  the  deceased 
might  be  the  only  person  who  could  have  testified  to  the 
contrary,  if  plaintiff  had  been  permitted  to  testify  to  the  fact 
of  the  signing;  and  we  think,  upon  the  authorities  cited,  that 
his  Honor  erred  in  admitting  this  testimony. 

The  plaintiff  relying  upon  the  paper-writing  as  the  con- 
tract of  partnership,  evidence  of  declarations  of  deceased 
seems  to  have  been  incompetent  and  immaterial  on  either 
side,  as  tending  to  contradict  or  to  explain  a  written  instru- 
ment, the  construction  of  which  is  a  question  of  law  for  the 
Court. 

Error.  *  New  Trial. 
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DANIEL  MURRAY  et  al.  v.  WILLIAM  BERRY  et  al. 

Contempt — Summary  Process  for  Enforcement  of  Rights  uhen 
Another  Remedy  Exists — Discretion  of  Court. 

1.  Whenever  the  law  affords  any  other  adequate  remedy  by  which  a 

party  can  enforce  his  rights,  the  proceeding  by  attachment  for  a 
contempt  is  always  in  the  discretion  of  the  Court,  and  a  refusal  to 
exercise  it  cannot  be  reviewed  on  appeal;  therefore, 

2.  Where  an  alleged  order  of  Court  is  so  binding  on  respondents  in  a  sum- 

mary proceeding  for  contempt  that  it  enjoins  them,  under  pain  of 
being  liable  for  contempt,  from  bringing  suit  to  recover  land,  the 
refusal  to  issue  the  summary  process  of  attachment  will  not  be 
reviewed,  since  that  same  order  of  Court  will  be  effective,  if  pleaded, 
to  bar  respondents'  recovery,  and  will  protect  complainants  in  their 
rights. 

Motion  to  attach  defendants  for  contempt  in  disobeying  an 
order  of  the  Court  of  Equity  of  Hyde  County,  made  in  1830, 
heard  before  Bymim,  J.,  at  chambers  in  Hyde  County,  June, 
1892. 

The  rule  was  discharged,  and  plaintiff  Windley,  guardian, 
appealed. 

The  pertinent  facts  are  set  out  in  the  opinion  of  Associate 
Justice  Burwell. 

Mr.  W.  B.  Rodman  and  Mr.  Chas.  F.  Warren,  for  plaintiff 
(appellant). 

Mr.  W.  W.  Clark,  for  appellee?. 

Burwell,  J  :  The  law  of  contempt  is  regulated  in  this 
State  by  statute.  The  Code,  ch.  14.  Among  the  acts  for 
which  persons  may  be  punished  in  this  summary  manner  is 
"the  wilful  disobedience  of  any  process  or  order  lawfully 
issued  by  any  Court." 

His  Honor,  upon  consideration  of  the  affidavit  filed  by  the 
complainants  and  the  answer  of  the  respondents,  adjudged 
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that  they  had  "purged  themselves  of  and  from  any  con- 
tempt" of  that  Court,  and  discharged  the  rule,  and  taxed  the 
complainants  with  costs. 

The  errors  assigned  are  that  the  Judge  erred  (1)  "In  hold- 
ing that  the  defendants  had  purged  themselves  from  the 
contempt  in  the  disobedience  of  the  restraining  order  made 
in  the  original  cause";  and  (2)  "In  not  holding  that  the 
restraining  order  was  disobeyed,  and  in  not  finding  the  facts 
relative  to  the  same." 

In  Rapalje  on  Contempt,  §9,  it  is  said:  "The  right  of  a 
party  aggrieved  by  the  act  of  the  contemnor  to  have  process 
issue  against  him  is  not  absolute,  on  the  contrary,  whenever 
the  law  affords  any  other  adequate  remedy  by  which  such 
party  cnn  enforce  his  right?,  the  proceeding  by  attachment 
for  a  contempt  is  always  within  the  discretion  of  the  Court, 
and  a  refusal  to  exercise  it  cannot  be  reviewed  on  appeal  or 
writ  of  error." 

In  Wyatt  v.  Magee,  3  Ala..  94,  the  Court  dismissed  an 
appeal  from  an  order  discharging  a  rule  for  an  alleged  con- 
tempt in  disobeying  an  injunction,  and  pointed  out  the  dis- 
tinction between  those  cases  where,  as  in  decrees  for  specific 
performance,  the  surrender  of  title  deeds,  etc.,  the  party  has 
no  method  to  enforce  his  rights,  ascertained  by  the  decree, 
except  by  the  summary  process  of  attachment  in  contempt 
(in  which  class  of  cases  it  is  hardly  to  be  supposed  that  any 
Court  would  ever  refuse  to  enforce  obedience  to  its  decree), 
and  those  cases  where,  the  party  having  another  means  of 
redress,  the  principal  object  is  the  maintenance  of  proper 
respect  for  the  tribunal.  In  this  latter  class  of  cases  it  is 
there  said  that  it  is  certainly  to  be  "  permitted  to  the  Chan- 
cellor to  hesitate  whether  he  ought  not  to  refuse  to  commit 
for  a  contempt,  and  leave  the  parties  to  their  remedies  at  law." 

It  was  charged  against  the  respondents  that  they  had  dis- 
obeyed an  imperative  order  of  the  Court  of  Equity  of  Hyde 
County,  made  in  1830,  in  a  cause  to  which  their  ancestor, 
Hosea  Berry,  then  an  infant,  was  respondent,  by  which  order, 
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it  wa9  alleged,  the  said  Berry  and  all  persons  claiming  under 
him  "were  enjoimd  from  setting  up  any  claim"  to  certain 
land  which  the  complainant  there  averred  had  been  conveyed 
to  him  by  the  mother  of  Hosea  Berry  by  proper  deed,  which 
deed,  as  well  as  the  book  in  which  it  had  been  registered,  had 
been  destroyed.  And  the  act  of  disobedience  specially  charged 
was  that  the  heirs  of  Hosea  Murray,  respondents  here,  had, 
in  1889,  instituted  an  action  to  recover  a  portion  of  said  land, 
and  in  1890  had  begun  proceedings  to  have  partition  made 
of  another  portion,  they  asserting  title  only  as  heirs  of  Hosea 
Berry,  both  in  the  action  aud  the  proceeding  for  partition. 

The  respondents  insist  in  their  answer  that  they  have  done 
nothing  that  in  any  way  violates  any  order  of  Court  that  is 
binding  on  them,  and  that  there  is  no  decree  or  order  of  the 
Court  of  Equity  that  prevents  them  from  asserting,  by  proper 
action,  their  title  to  the  land  in  question.  They  disavow  any 
intention  to  defy  the  authority  of  the  Court,  and  set  out  with 
fullness  and  particularity  the  reasons  that  induce  them  to 
believe  that  there  is  no  injunction  order  that  has  the  force 
claimed  for  it  by  complainants. 

Now  it  seems  very  clear  that  if  there  is  any  record  that  is 
so  binding  on  the  respondents  that  it  enjoins  them,  under 
pain  of  being  liable  for  contempt,  from  bringing  suit  to 
recover  the  land,  that  same  order  or  decree  will  be  effective, 
if  pleaded,  to  prevent  them  from  recovering  the  land,  and 
will  surely  protect  the  complainants  in  their  rights. 

His  Honor,  in  the  exercise  of  his  discretion,  refused  to 
attach  the  respondents  for  contempt.  His  refusal  to  exercise 
that  power  cannot  be  reviewed  here.  He  has  only  determined 
that  the  very  complicated  controversy,  the  particulars  of  which 
are  set  out  in  the  affidavit  of  complainants  and  the  reply  of 
respondents,  should  not  be  determined  in  this  summary  man- 
ner, and  that  the  issue  between  the  parties  can  be  more  prop- 
erly tried  in  the  action  brought  by  respondents  than  in  a 
proceeding  such  as  this. 

Let  the  appeal  be  Dismissed. 
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SAMUEL  G.  SPENCER  v.  GEORGE  W.  HAMILTON. 
Breach  of  Contract — Measure  of  Damage — Evidence. 

1.  Where  one  violates  his  contract  he  is  liable  only  for  such  damages  as 

are  caused  by  the  breach;  or  such,  as  being  incident  to  the  act  of 
omission  or  commission,  as  a  natural  consequence  thereof,  may 
reasonably  be  presumed  to  have  been  in  the  contemplation  of  the 
parties  when  the  contract  was  made. 

2.  Where,  upon  the  trial  of  an  action  to  recover  rent  in  which  the  defend- 

ant set  up  a  counter-claim  for  damages  caused  by  plaintiff's  breach 
of  contract,  it  appeared  that  as  a  part  of  the  contract  of  leasing 
the  land  the  lessor  had  agreed  to  have  certain  ditches  cleared  out, 
and  by  reason  of  his  failure  to  do  so  the  land  was  flooded  and  the 
crop  lessened,  evidence  as  to  the  effect  which  such  failure  had  upon 
the  crop  and  to  what  extent  it  was  damaged  thereby  was  compe- 
tent as  affording  a  basis  to  the  jury  for  the  measurement  of  the 
damages  sustained  by  the  defendant  by  the  breach  of  contract. 

3.  In  such  case  the  true  measure  of  damages  is,  not  what  it  would  have 

cost  the  defendant  himself  to  clear  out  ditches,  but  the  defendant's 
loss  by  having  to  work  an  undrained  instead  of  a  drained  farm. 
(Sledgev.  Iteid,  73N.  C.,440;  Foard  v.  Railroad,  8  Jones  (53  N.  C), 
235,  and  other  cases  of  like  import  distinguished.) 

Civil  action  to  recover  rent  of  a  farm,  heard  before  Bynum, 
/.,  and  a  jury,  at  Spring  Term,  1893,  of  the  Superior  Court 
of  Hyde  County. 

The  defendant  set  up  a  counter-claim  for  breach  of  con- 
tract on  the  part  of  the  plaintiff  to  have  certain  ditches  and 
canal  on  the  land  cleaned  out. 

Upon  the  trial  the  defendant  proposed  to  ask  of  one  witness 
what  effect  the  failure  to  clean  out  the  ditches  and  canal  had 
upon  the  crop,  and  to  what  extent  it  was  damaged  thereby ; 
and  of  another  what  was  the  difference  in  the  yield  of  the 
land  by  reason  of  the  failure  to  put  the  ditches  and  canal  in 
order  and  the  consequent  flooding,  and  the  yield  if  such 
ditches  and  canal  had  been  put  in  order  according  to  plain- 
tiff's contract.  The  plaintiff  objected  to  the  questions  upon 
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the  ground  that  the  measure  of  damages  to  which  defendant 
was  entitled,  if  any,  was  not  the  difference  between  what  he 
would  have  made  had  the  ditches  and  canal  been  put  in 
order  and  what  he  did  actually  raise,  but  what  it  would  have 
cost  the  defendant  to  have  them  put  in  proper  condition, 
according  to  the  contract  of  plaintiff.  The  objections  were 
sustained,  and  defendant  excepted. 

His  Honor  instructed  the  jury  that  if  the  plaintiff  con- 
tracted with  defendant  to  put  the  ditches  in  order,  or  to  fur- 
nish money  to  have  such  work  done,  and  he  failed  to  do  so, 
the  measure  of  damages  would  be  what  it  would  have  cost 
defendant  to  have  the  work  done,  and  would  not  be  the 
difference  in  value  of  the  crop  raised  upon  the  land  as  it 
was,  and  the  crop  which  would  have  been  raised  had  such 
ditches  and  canal  been  put  in  order. 

T  The  jury,  in  their  verdict,  found  that  the  plaintiff  had 
failed  to  perform  his  contract  in  regard  to  the  ditches  and 
canal,  and  allowed  defendant  twenty-five  dollars  damages. 
From  the  refusal  of  his  motion  for  a  new  trial,  defendant 
appealed. 

Mr.  IK.  B.  Rodman,  for  plaintiff. 

Mr.  Chas.  F.  Warren,  for  defendant  (appellant). 

Clark,  J.:  "  Where  one  violates  his  contract,  he  is  liable 
only  for  such  damages  as  are  caused  by  the  breach,  or  such, 
as  being  incidental  to  the  act  of  omission  or  commission,  as 
a  natural  consequence  thereof,  may  reasonably  be  presumed 
to  have  been  in  the  contemplation  of  the  parties  when  the 
contract  was  made.  This  rule  of  law  is  well  settled,  but  the 
difficulty  arises  in  making  its  application."  Pearson,  J.,  in 
Ashe  v.  DeRossett,  50  N.  C,  299.  There  was  evidence  that 
defendant  leased  the  land  for  $100,  and  as  a  part  of  the  con- 
tract of  leasing  the  lessor  was  to  have  certain  ditches  cleaned 
out,  and  by  his  failure  to  do  so  the  land  was  flooded  and  the 
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crop*  lessened.  Here  it  was  in  contemplation  of  both  parties 
that  the  cleaning  out  of  the  ditches  was  essential  to  the 
making  a  full  crop,  and  that  the  failure  to  do  so  would  lessen 
the  production.  The  question,  therefore,  what  effect  the 
failure  to  clean  out  the  ditches  and  canal  had  upon  the  crop, 
and  to  what  extent  it  was  damaged  thereby,  was  competent, 
as  giving  some  light  to  the  jury  in  measuring  the  damages 
sustained  by  defendant  by  breach  of  the  contract  by  lessor. 
The  difference  between  the  crop  made  and  what  would  have 
been  made  if  the  ditches  had  been  cleaned  out,  does  not 
exactly  measure  the  loss,  as  it  would  have  cost  something  to 
house  the  additional  yield.  The  true  test  is  how  much  was 
the  net  yield  of  defendant's  cropping  for  the  year  lessened  by 
the  failure  to  put  the  land  in  the  condition  stipulated  for  by 
the  lessor.  The  decreased  production  was  an  important  fac- 
tor in  arriving  at  that  conclusion.  The  difference  in  profit 
and  yield  between  land  drained  and  not  drained  was  clearly 
in  contemplation  of  the  parties  in  making  the  contract. 

In  telling  the  jury  that  the  difference  was  what  it  would 
have  cost  defendant  himself  to  clean  out  the  ditches,  the 
Court  below  erred.  It  is  true  the  defendant  might  have  put 
the  ditches  and  canal  in  order,  and  if  so  he  could  have 
charged  the  lessor  with  the  costs  thereof.  This  would  have 
been  the  better  course ;  but  perhaps  he  was  not  able.  At  any 
rate,  he  was  not  legally  called  upon  to  do  this.  It  was  the 
lessor  who  contracted  to  rent  a  drained  farm,  and  the  defend- 
ant's loss  by  having  to  work  an  undrained  farm  instead  is 
the  measure  of  damages. 

The  case  of  Sledge  v.  Ileid,  73  N.  C,  440,  is  not  analagous. 
That  was  a  case  of  tort  for  wrongfully  taking  a  mule.  The 
primary  loss  was  the  value  of  the  mule,  and  that  the  taking 
him  hinderedt  the  plaintiff  in  making  a  crop  was  purely 
incidental  and  the  damage  to  the  crop  was  too  remote.  This 
case  is  more  like  Mace  v.  Ramsey,  74  N.  C,  11,  but  differs 
from  it  in  that  here  the  farm  was  rented  and  the  enterprise 
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proceeded  with;  but  its  profitableness  was  impaired  by  the 

failure  of  the  lessor  to  do  the  draining  after  the  lessee  had 

proceeded  with  his  farming  operations,  relying  upon  the 

lessor's  stipulation.     As  in  Mace  v.  Ramsey,  we  may  say, 

"This  case  is  easily  distinguishable  from  Foard  v.  Railroad,. 

8  Jones  (53  N.  C),  235;  Ashe  v.  DeRosselt,  ib.,  240;  Boyle  v. 

Reeder,  1  Ired.  (23  N.  C),  607,  and  Sledge  v.  Reid,  73  N.  C, 

440,  and  similar  cases,  in  that  in  those  cases  the  damage  was 

incidental  and  unforeseen,  or  merely  vague,  uncertain  and 

conjectural.    And  in  this  they  are  immediate,  necessary  and 

reasonably  certain,  and  such  as  were  in  the  contemplation  of 

the  parties  to  the  contract. " 

Error. 


W.  C.  MARRINER  v.  JOHN  L.  ROPER  LUMBER  COMPANY. 

Unaccepted   Draft   or    Order — Agency — Exceptions  to    Charge. 

1.  No  liability  attaches  on  an  unaccepted  order  in  favor  of  payee  or  his 

assignee  against  the  drawee  or  his  principal. 

2.  J.  &  W.,  contractors  for  Roper  Company,  were  in  the  habit  of  paying 

off  their  workmen  with  orders  on  one  B.,  who  would  pay  the  same 
and  charge  them  up  to  Roper  Company.  Books  of  blank  orders 
were  furnished  J.  &  W.  by  Roper  Company.  In  an  action  against 
Roper  Company  by  an  assignee  of  one  of  such  orders  which  was 
unaccepted,  it  was  error  to  instruct  the  jury  that  defendant  was 
liable  if  the  plaintiff  had  been  moved  to  take  an  assignment  of  the 
order  because  of  his  knowledge  that  such  orders  had  always  there- 
tofore been  paid  by  the  drawee  acting  as  agent  for  the  defendant, 
and  that  defendant  had  furnished  to  J.  &  W.  a  book  of  such  blank 
orders  to  be  filled  in  and  signed  by  J.  &  W. 

8.  Exceptions  to  the  charge,  although  not  taken  at  the  trial,  can  be  set. 
out  by  appellant  in  his  case  on  appeal.     The  Code,  £412  (8),  and 
Rule  27  of  the  Supreme  Court. 

Civil  action  heard,  on  appeal  from  Justice  of  the  Peace,, 
before  Bynum,  J.,  and  a  jury,  at  Spring  Term,  1893,  of  Wash^. 
ington  Superior  Court. 
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There  was  a  verdict  for  the  plaintiff,  and  from  the  judg- 
ment thereon  the  defendant  appealed. 

The  facts  are  sufficiently  stated  in  the  opinion  of  Associate 
Justice  Clark. 

Mr.  A.  O.  Gaylord,  for  plaintiff. 

Mr.  W.  D.  Pruden,  for  defendant  (appellant). 

Clark,  J.:  This  is  an  action  by  the  assignee  of  an  unac- 
cepted order  against  the  alleged  principal  of  the  drawee. 
The  drawee  was  one  Blount,  designated  in  the  order  as 
"Company  Store."  His  habit  was  to  pay  in  goods  all  orders 
drawn  on  him  by  Jewett  &  Wilson  which  contained  the 
request  in  the  body  thereof,  "  charge  to  account  of  John  L. 
Roper  Co."  At  the  end  of  each  mouth  these  orders  would 
be  added  up,  and  Jewett  &  Wilson  would  give  Blount  a 
draft  for  the  sum  thereof  upon  the  defendant,  who  would  be 
allowed  by  Blount  a  discount  of  twelve  and  one-half  per 
cent,  for  paying  the  same.  These  orders  were  given  by 
Jewett  &  Wilson  to  such  of  their  hands  as  they  did  not  pay 
in  cash.  The  orders  did  not  purport  to  be  signed  by  them 
as  agents  of  the  Roper  Lumber  Co.  The  only  evidence  from 
which  such  agency  could  be  inferred  was  the  request  in  the 
order  to  charge  to  said  company,  and  the  agency  was 
expressly  negatived  by  the  evidence  of  both  plaintiff  and 
defendant,  which  was  that  the  relation  of  the  drawers,  Jewett 
&  Wilson,  to  the  defendant  was  that  of  contractors  sawing 
and  shipping  lumber  to  the  said  Roper  Lumber  Co.,  which 
was  under  no  obligation  to  pay  such  orders,  except  when 
indebted  to  the  drawers.  It  may  be  that  Blount  was  agent 
for  the  defendant;  but  that  is  immaterial,  as  is  also  the 
inquiry,  whether  the  defendant  was  indebted  to  drawers 
when  the  order  was  refused  payment  by  Blount.  The  order 
not  having  been  accepted,  no  liability  in  favor  of  payee  or 
his  assignee  could  attach  to  the  drawee  nor  of  course  to  his 
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principal.  The  remedy  was  by  an  action  against  drawers, 
either  on  the  dishonored  order  or  upon  the  original  count 
for  work  and  labor  done.  The  Court  told  the  jury  that  no 
contract  had  been  shown  between  the  assignee  (or  payee)  of 
the  order  and  the  defendant.  But  it  charged  that  the 
defendant  was  liable  if  the  plaintiff  had  been  moved  to  take 
an  assignment  of  the  orders  because  of  his  knowledge  that 
such  orders  had  always  theretofore  been  paid  by  Blount, 
acting  for  the  defendant,  and  that  the  defendant  had  also 
furnished  a  book  of  these  printed  blank  orders,  which  were 
filled  in  and  signed  by  the  drawers,  Jewett  &  Wilson.  This 
could  give  neither  the  payee  nor  his  assignee  any  greater 
claim  upon  the  drawee  Blount  than  the  holder  of  a  protested 
check  would  have  upon  a  bank  because  it  had  always  there* 
tofore  paid  the  checks  of  the  drawer,  which  the  holder  had 
therefore  taken,  believing  it  good.  Nor  would  it  make  any 
difference  that  the  check  was  filled  in  upon  a  printed  blank 
taken  from  a  check  book  furnished  the  drawer  by  said  bank. 
Whether  the  Roper  Lumber  Co.  was  or  was  not  the  principal 
of  the  drawee,  it  cannot  be  made  liable  since  the  drawee  was 
not. 

As  to  the  objection  that  exceptions  to  the  charge  were  not 
taken  at  the  trial,  it  has  been  held  sufficient  under  the 
statute  (The  Code,  §  412  (3),  and  under  Rule  27  of  this  Court), 
if  they  are  set  out  by  appellant  in  preparing  his  case  on 
appeal.  Lowe  v.  Elliott,  107  N.  C,  718;  Clark's  Code  (2d 
Ed.),  page  383,  and  cases  there  cited. 

Error. 
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W.  W.  LEWIS  v.  JOHN  L.  ROPER  LUMBER  COMPANY. 

Constructive  Possession — Boundaries  of  Land — Grant  of  Island, 
what  passes  by — Low-water  mark — Evidence. 

1.  Where  an  island  in  an  unnavigable  stream,  or  in  a  swamp,  is  granted 

by  the  name  by  which  it  is  generally  known,  it  is  not  necessary  to 
run  or  call  for  lines  and  corners,  the  low- water  margin  of  the  island 
being  more  durable  and  preferable,  as  a  certain  description,  to 
courses  and  distances. 

2.  By  the  grant  of  an  island,  designated  by  the  name  by  which  it  is  gen- 

erally known,  all  of  the  land  surrounded  by  water  at  the  low-water 
mark  passes.  Sudden  accretions  are  not  added  to  it,  and  when 
nature  no  longer  marks  the  original  line  it  is  competent  to  prove 
by  the  testimony  of  living  witnesses,  or  competent  declarations  of 
persons  deceased,  where  the  land  was  located  when  the  land  was 
granted. 

3.  The  declarations  of  a  deceased  person  as  to  the  original  low -water  line 

of  an  island,  made  ante  litem  motam,  and  when  declarant  was  dis- 
interested (though  an  adjacent  land-owner),  are  competent  evidence 
to  show  the  location  of  the  lines. 

4.  Where,  in  the  trial  of  an  issue  relating  to  the  location  of  the  original 

margin  of  an  island,  there  was  testimony  showing  that  trees  had 
been  marked,  and  one  had  disappeared,  it  was  competent  to  show 
that  another  had  been  marked  to  show  where  the  former  stood. 

Civil  action  to  recover  damages  for  trespass  to  realty, 
tried  before  Hoke,  J,  and  a  jury,  at  Special  Term,  1892,  of 
Washington  County  Superior  Court. 

Plaintiff  claimed  under  certain  deeds  introduced  by  him 
extending  back  to  1817,  and  connected  himself  with  these. 
It  was  admitted  title  was  out  of  State,  being  included  in 
bounds  of  Grant  No.  447,  and  also  in  the  Ann  C.  Blount 
deeds,  under  both  of  which  the  defendant  claims. 

No  lines,  marks  or  corners  are  given  in  plaintiff's  deeds, 
the  description  in  said  deeds  being  "  Canary,  107  acres,  more 
or  less";  '•  Canary  Island,  ou  east  side  of  Kendrick's  creek  "  ; 
"Canary  tract,  near  head  of  Lee's  mill-pond, containing  100 
acres,  more  or  less."     Kendrick's  creek  and  Lee's  mill-pond 
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proved  lo  be  same  stream.  Plaintiff  showed  that  he  and 
those  under  whom  he  claimed  had  been  in  the  actual  pos- 
session and  continuous  occupation  of  fourteen  acres  of  said 
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laud,  having  such  amount  under  fence  for  the  last  fifty  years, 
claiming  to  own  same  under  his  siid  deeds,  and  had  during 
bucIi  time  exercised  various  acts  of  ownership  and  pos session 
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upon  other  parts  of  the  locus  in  quo  at  different  points  from 
time  to  time,  such  as  cutting  wood,  building  roads,  selling 
and  moving  timber,  etc.,  claiming  to  own  property  under  his 
said  deads. 

Defendant  introduced  Grant  No.  447,  dated  November  20, 
1788,  admitted  to  cover  locus  in  quo,  and  introduced  a  line  of 
deeds  to  connect  defendant  with  such  patent. 

Oral  testimony  was  also  offered  by  both  plaintiff  and  defend- 
ant, which  is  sufficiently  adverted  to  in  the  opinion  of  Asso- 
ciate Justice  Avery. 

The  defendant  made  the  following  exceptions  to  rulings 
of  Court  on  questions  of  evidence : 

1.  On  examination  in  chief,  witness  Abbott,  the  surveyor, 
testifies  for  defendant:  Had  stated  in  answer  to  a  question  by 
defendant  that  plaintiff  Lewis  had  stated  to  him  on  survey 
that  a  certain  cypress,  claimed  to  be  and  now  marked  as  a 
corner,  had  been  so  marked  by  said  plaintiff.  On  cross- 
examination  said  witness  was  allowed  to  state  that  said 
plaintiff  in  said  conversation,  and  as  a  part  of  same  state- 
ment, had  said  be  had  so  marked  said  cypress  near  location 
of  an  old  corner  now  down,  and  to  perpetuate  its  place. 

Defendant's  objection  overruled,  and  defendant  excepted. 

2.  A  witness,  Chesson,  in  testifying  to  the  location  of  the 
Beach  corner,  had  stated  that  it  was  pointed  out  to  him  by 
Jordan  Volivay  as  a  corner  of  Lewis'  Canary  tract.  Jordan 
Volivay  was  admitted  to  be  dead,  and  before  litigation. 

Defendant  objected  to  evidence  because  it  had  appeared 
that  said  declarant  owned  land  adjacent  to  lecus  in  quo. 
Overruled,  and  defendant  excepts. 
Defendant  requested  Court  to  charge  jury  as  follows: 
1.  That  plaintiff  has  had  under  fence  about  fourteen  acres 
of  the  land  claimed  by  him,  and  as  to  that  land  his  rights 
are  admitted.  But  plaintiff  also  insists  that  he  is  the  owner 
of  all  the  land  within  the  boundaries  claimed  bv  him  at  the 
time  of  the  alleged  trespass — 
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(1)  Because  the  possession  of  the  said  fourteen  acres 
extends  by  construction  the  possession  of  the  plaintiff  to  the 
entire  land  within  the  boundaries  named  by  him. 

(2)  Because  the  various  acts  of  ownership  and  possession 
stated  by  him  and  his  witnesses  are  sufficient  to  give  him 
title  and  possession  to  the  same.  To  establish  these  positions 
the  plaintiff  must  show  that  he  claimed  up  to  known  and 
visible  boundaries,  and  the  Court  charges  you  that  the  plain- 
tiff has  failed  to  show  such  known  and  visible  boundaries  as 
are  required  by  law,  and  you  must  answer  the  first  issue,  No. 

The  Court,  after  stating  nature  of  controversy  and  posi- 
tion of  parties  on  matters  excepted  to,  charged  the  jury  as 
follows : 

"Plaintiff  shows  no  grant  for  land  to  him  or  those  under 
whom  he  claims,  but  contends  his  title  is  perfected  by  contin- 
uous occupation  under  a  deed  and  claim  of  right.  When 
title  out  of  State  by  grant,  a  title  can  be  perfected  by  adverse 
possession  for  seven  consecutive  years  under  claim  of  right 
opeu  and  notorious,  and  under  a  deed  having  known  and 
visible  lines  and  boundaries. 

"If  jury  believes  evidence,  plaintiff  has  been  in  possession 
of  a  house  and  field  on  said  land  under  a  deed  since  1826, 
actually  occupying  house  and  cultivating  field,  and  was  so 
occupying  under  a  deed  describing  land,  in  some  of  his  deeds 
as  Canary,  and  in  some  of  his  deeds  as  Canary  Island.  It  is 
claimed  by  plaintiff  that  these  terms  in  his  deed  as  Canary 
and  Canary  Island  give  to  his  tract  such  defiuite  description, 
and  the  boundaries,  as  proved  by  him,  so  define  and  mark 
out  a  claim  as  to  be  a  tract  of  known  and  visible  lines  and 
boundaries,  and  covers  claim  in  solid  red  lines  1,  2,  3,  4,  5, 
6,  7  and  8.  Defendant  contends  that  Canary  and  Canary 
Island  was  the  smaller  tract  in  red  dotted  limits;  that  the 
term  itself  meant  a  smaller  tract  of  fourteen  or  fifteen  acres, 
under  plaintiff's  fence;  and  that  beyond  the  fence  there  are 
no  marks  or  boundaries  to  indicate  extent  of  plaintiff's  claim, 
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nothing  to  warn  the  true  owner  that  his  limits  were  being 
occupied  under  an  adverse  claim,  nor  the  extent  of  boundary 
of  such  claim. 

"The  usual  terms  of  the  law  and  requirements  are  that 
the  deed  should  describe  the  land  and  boundaries — bounda- 
ries that  would  indicate  to  the  true  owners  its  nature,  location 
and  extent  of  the  land  claimed  under  the  deed,  and  warn 
such  owner  that  his  lands  were  being  trespassed  upon.  If 
the  courses  and  natural  boundaries  of  Canary  were  of  such 
a  character  and  sufficiently  numerous  so  to  define  and  point 
out  the  plaintiff's  claim — sufficient  to  make  the  adverse  claim 
and  occupation  open  and  notorious,  open  and  visible  to  the 
true  owners  in  the  exercise  of  ordinary  diligence — then  the 
continuous  occupation  of  the  plaintiff  or  his  father  for  seven 
continuous  years,  in  such  boundaries  and  under  deed  having 
such  description,  would  perfect  their  title  to  the  boundaries 
of  the  deed,  and  answer  to  issue  should  be  Yes.  And  this 
would  be  true  even  if  the  lines  running  from  corner  to  corner 
were  not  marked.  But  if  Canary  or  Canary  Island  was  the 
smaller  tract,  or  amount  under  fence,  or  if  the  outer  bounda- 
ries of  plaintiff's  claim  were  not  open  and  visible,  not  suf- 
ficiently plain  and  numerous  to  point  out  and  mark  this 
tract,  informing  the  true  owner  of  its  nature  and  extent,  then 
the  ownership  of  plaintiff  would  be  confined  to  his  actual 
occupation,  under  fence,  and  answer  of  jury  should  be  only 
of  portion  under  fence." 

There  was  verdict  for  plaintiff,  and  defendant  moved  for 
new  trial — 

(1)  On  his  exceptions  on  questions  of  evidence  above 
pointed  out. 

(2)  Refusal  of  Court  to  give  instructions  as  requested  by 
him. 

(3)  To  the  portion  of  charge  as  given  and  set  out  in  case. 
Motion  refused,  and  judgment  on  verdict  for  plaintiff,  and 

defendant  appealed. 
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Mr.  A.  0.  Gaylord,  for  plaintiff. 

Mr.  W.  D.  Pruden,  for  defendant  (appellant). 

Avery,  J. :  It  is  admitted  that  the  title  to  the  land  in  con- 
troversy has  passed  out  of  the  State,  and  that  the  plaintiff 
and  those  under  whom  he  claims  have  had  an  actual  posses- 
sion, including  about  fourteen  acres  enclosed  under  fence,  for 
about  fifcy  years.  In  order  to  establish  certain  lines  and  cor- 
ners claimed  as  the  boundaries,  and  to  show  constructive 
possession  up  to  them,  the  plaintiff  W.  W.  Lewis  offered  the 
deed  of  his  father,  William  Lewis,  to  himself,  dated  May  7, 
1854,  conveying  a  tract  of  land  described  as  "Canary,  con- 
taining 127  acres";  the  deed  of  Clarissa  Leggett  to  said  Wil- 
liam Lewis,  dated  the  20th  of  September,  1827, and  conveying 
a  tract  of  land  described  as  "Canary  Island,  East  Kendrick 
creek";  also  a  deed  from  Henry  Hardy  to  William  Lewis, 
dated  August  26, 1828,  and  conveying  a  tract  of  land  described 
as  "  Canary  Island,  100  acres,  more  or  less."  There  wfere  two 
older  conveyances  offered  also — one  describing  the  tract  con- 
veyed as  "Canary,"  the  other  as  the  "East  Lee  Mill-pond 
Covant  tract,  100  acres,  more  or  less."  The  plaintiff  con- 
tended that  he  had  offered  testimony  tending  to  show  that 
the  tract  of  land  was  known  both  as  "Canary"  and  "Canary 
Island,"  which  were  generally  understood  to  mean  the  same 
tract;  that  it  lay  adjacent  to  Kend rick's  creek  on  East  Lee 
mill-pond,  which  two  names  described  the  same  body  of  water, 
and  tending  also  to  designate  the  known  boundaries  of  the 
island  and  to  point  out  corners,  which,  as  points  upon  lines, 
would  indicate  the  exact  location  of  the  boundarv  around 
the  whole  tract  The  defendant  admitted  that  the  plaintiff 
had  acquired  title  to  his  enclosure,  but  contended  that  he 
had  not  offered  sufficient  evidence  to  go  to  the  jury  upon  the 
question  of  the  location  of  the  lines.  The  plaintiff  testified 
that  the  description  Canary  or  Canary  Island  was  used  to 
describe  a  tract  of  land  which  was  more  definitely  designated 
in  two  ways — (1)  by  certain  corners  at  different  augleson  the 
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outside  boundary;  (2)  by  including  "thehigh  land  surrounded 
by  the  dismal."  It  was  in  evidence  also  that  the  water  origi- 
nally extended  to  some  of  these  lines  and  corners,  but  had 
receded  on  account  of  the  more  recent  drainage.  The  wit- 
ness testified  that  one  Volivay  pointed  out  the  lines  that 
included  the  high  lands  bounded  by  the  dismal.  Though 
there  was  conflicting  evidence  as  to  the  extent  of  the  high 
lands,  still  there  was  testimony  tending  to  show  that  the  lines 
pointed  out  by  Volivay,  the  owner  of  an  adjacent  tract,  was 
the  original  highland  not  covered  by  the  water  at  its  ordinary 
height,  though  it  was  in  evidence  that  not  more  than  one  and 
a  half  acres,  including  the  plaintiff's  dwelling-house,  was 
above  the  high-water  mark  in  great  freshets.  The  plaintiff 
testified  that  the  corners  shown  bv  himself  to  the  surveyor 
were  on  the  margin  of  the  high  land,  as  pointed  out  by  Voli- 
vay, and  marked  angles  on  the  original  water-line.  In  the 
absence  of  any  evidence  as  to  corners,  the  Court  might  have 
left  the  question  of  the  location  of  the  boundary  lines  claimed 
by  the  plaintiff  upon  the  declaration  of  Volivay  that  it  was 
governed  by  the  original  extent  of  the  high  lands  or  land  not 
covered  by  the  dismal. 

When  an  island  in  an  unnavigable  stream  or  in  a  swamp 
is  granted  by  the  name  by  which  it  is  generally  known,  it  is 
not  necessary  to  run  or  call  for  lines  and  corners.  The  low- 
water  margin  of  the  island  is  esteemed  more  durable  and 
preferable,  as  a  certain  description,  to  courses  and  distances. 
Tiedman,  sections  836  and  838. 

The  testimony  of  the  plaintiff  is  clearly  susceptible  of 
the  construction  that  the  deceased  declarant,  Volivay,  had 
pointed  out  the  original  low-water  line,  which  is  still  indi- 
cated by  corners  marked  at  some  of  the  angles  along  said 
marginal  line,  though  subsequent  drainage  may  have  caused 
the  water  to  recede  and  leave  a  larger  area  uncovered  in  the 
ordinary  condition  of  the  swamp.  Such  enlargement  of  the 
original  island  by  artificial  means  was  not  an  accretion  that 
enured  to  the  plaintiff's  benefit,  and,  if  not,  it  was  compe- 
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tent  as  in  all  such  cases  to  show  the  original  low- water  line  as 
defining  the  limits  of  the  island  when  granted.  Tied  man, 
section  685  et  8eq.;  Malone  on  R.  P.,  p.  253.  It  is  not  neces- 
sary to  cite  authority  to  show  that  by  the  grant  of  an  island, 
designated  by  the  name  by  which  it  is  generally  known,  all 
of  the  land  surrounded  by  water  at  the  low-water  mark 
passes.  When  once  it  does  so  pass,  sudden  accretions  are 
not  added  to  it,  and  when  nature  no  longer  marks  the  origi- 
nal line  man  may  prove  by  oral  testimony  of  living  wit- 
nesses or  competent  declarations  of  persons  deceased  where 
the  land  was  located  when  the  land  was  granted. 

Without  passing  upon  the  sufficiency  of  the  proof  of  course 
and  distance  offered,  we  think,  therefore,  that  there  was  tes- 
timony upon  which  the  jury  might  have  located  Canary  or 
Canary  Island  by  the  original  extent  of  Che  high  lands.  The 
question  whether  the  greater  weight  of  testimony  was  upon 
the  one  side  or  the  other  was  not  one  addressed  to  the  Court 
below,  and  is  not  to  be  considered  by  us.  However  the 
boundaries  of  his  deed  may  be  ascertained,  when  located  the 
law  presumes  that  the  plaintiff  claimed  up  to  them.  McLean 
v.  Smith,  106  N.  C,  172;  Rvffiti  v.  Overby,  105  N.  C,  78. 

The  plaintiff  testified  that  the  declarations  of  Volivay  were 
made  ante  litem  motam  and  when  Volivay  was  disinterested, 
and  this  was  not  denied.  Though  he  was  an  adjacent  land- 
owner at  the  time,  his  declarations  were  nevertheless  compe- 
tent. Bethea  v.  Byrd,  95  N.  C,  309.;  Bugger  v.  McKesson,  100 
N.  G,  1 ;  Fry  v.  Curry,  103  N.  C,  203. 

For  the  reasons  given,  we  think  that  there  was  no  error  in 
submitting  the  question  of  the  extent  of  the  plaintiff's 
boundary  to  the  jury.  The  testimony  as  to  the  markiug-of 
comer  trees  was  competent,  if  for  no  other  pupose,  as  corrob- 
orative evidence  to  show  that  marks  were  made  to  indicate 
the  margin  of  the  original  island,  and  when  one  tree  origi- 
nally marked  had  disappeared,  it  was  competent  to  show  that 
another  was  marked  to  designate  where  it  had  stood. 

There  was  No  Error. 
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THOMAS  L.  MITCHELL  et  ai.  v.  R.  M.  BRIDGERS  et  al. 

Trespass — Constructive  Possession — Sufficiency  of  Description  of 
Land — Errors  in  Certificate  of  Probate — Instructions  to  Jury. 

1.  A  description  contained  in  a  devise  of  land  as  follows:  "  My  Manner 

plantation  and  all  the  lands  thereunto  belonging,  containing  520 
acres,  by  deed,  *  *  *  and  also  all  my  right,  title  and  claim  in 
and  to  a  tract  of  land  that  I  lately  entered,  bounding  on  the  mill- 
pond,  and  adjoining  sundry  persons,  agreeable  to  said  entry  or 
patent,"  is  sufficiently  definite. 

2.  "Constructive  possession"  is  such  a  possession  as  the  law  carries  to 

the  owner  by  virtue  of  his  title  only,  there  being  no  actual  occu- 
pation of  any  part  of  the  land  by  anybody.  And  the  fact  that  lands 
held  under  "deeds  by  metes  and  bounds"  are  '• almost  entirely 
covered  by  water"  will  not  prevent  the  application  of  the  doctrine 
of  constructive  possession. 

3.  Where  a  trespass  was  committed  by  cutting  timber  on  a  pond  appur- 

tenant to  plaintiffs'  mill,  which  had  been  used  by  them  and  those 
under  whom  they  claimed,  for  fifty  years,  under  deeds  embracing 
within  their  boundaries  the  land  covered  by  the  water,  as  well  as 
that  on  which  the  mill  was  located,  plaintiffs  must  be  deemed  to 
have  actual  possession  of  the  whole,  except  such  part  as  should  be 
in  the  actual  possession  of  another. 

4.  Requests  for  instructions  to  the  jury  not  based  on  evidence  are  prop- 

erly refused. 

5.^Where,  in  the  certificate  of  probate  of  a  deed,  an  error  manifestly 
clerical  occurs,  such  error  will  not  render  the  probate  insufficient 
to  warrant  registration  of  the  deed. 

6.  No  seal  ia  necessary  to  the  validity  of  a  contract  for  the  sale  of  land, 

but  under  section  26  of  chapter  37  of  the  Revised  Code,  such  con- 
tract was  required  to  be  registered,  and  since  by  section  16  of  said 
chapter,  any  instrument  required  or  allowed  to  be  registered  may 
be  given  in  evidence,  the  registry  of  such  contract  was  properly 
received  in  evidence. 

7.  Where,  in  an  action  of  trespass,  there  was  judgment  for  plaintiffs,  and 

some  of  the  defendants  were  shown  not  to  have  committed  any 
trespass  on  or  to  have  asserted  any  claim  to  the  land  trespassed  on, 
the  judgment  will  be  modified  by  excluding  such  defendants  from 
the  judgment. 


1 
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Civil  action  to  recover  damages  for  trespass  to  plaintiffs' 
land,  tried  before  Hoke,  J.,  and  a  jury,  at  May  Term,  1893, 
Superior  Court  of  Bertie  County. 

Answer  denied  plaintiffs*  title  and  denied  the  trespass. 

The  land  was  described  in  certain  deeds  by  metes  and 
bounds,  and  was  almost  entirely  covered  by  the  water  of 
plaintiffs*  mill-pond,  and  it  was  proved  that  the  pond  was 
appurtenant  to  the  mill,  which  had  been  used  by  plaintiffs 
and  those  under  whom  they  claimed  for  fifty  years  or  more 
under  the  deeds  exhibited.  Some  of  them  give  definite 
metes  and  bounds,  as  will  appear  by  the  face  of  the  deeds, 
the  description  running  in  an  oblong  direction  up  the  swamp 
for  a  distance  of  near  two  miles  or  more  above  the  mill. 

The  alleged  trespass  was  committed  by  going  on  the  pond 
and  cutting  and  carrying  off  certain  timber  trees  near  the 
run  of  the  swamp  by  defendants  a  short  while  before  this 
action  was  commenced. 

There  was  some  evidence  tending  to  show  the  survey  as 
made  would  at  one  point  of  the  plat  run  on  the  high  land 
away  from  the  swamp  so  as  to  take  in  an  old  field  that  had 
for  many  years  been  cultivated  by  defendants  and  those  under 
whom  they  claimed.  This  was  not  at  the  point  of  the  tres- 
pass and  would  not  affect  the  right  to  recover  for  same,  if 
land  was  located,  but  was  used  by  defendants  as  a  circum- 
stance tending  to  show  that  plaintiffs  had  not  properly  located 
their  land,  and  the  same  could  not  be  located  by  the  deeds 
and  evidence  offered. 

There  was  also  evidence  tending  to  show  that  all  the  courses 
called  for  in  the  grant  and  deeds  were  gone,  and  none  were 
found  on  the  survey  except  two — a  cypress  stump  and  a  gum 
at  the  upper  end  of  the  tract — and  there  was  also  evidence 
tending  to  show  that  these,  the  stump  and  gum,  were  known, 
marked  and  ascertained  courses  of  the  plaintiffs*  grants  and 
deeds. 
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There  was  also  evidence  tending  to  show  where  the  begin- 
ning course  was  supposed  to  be,  but  nothing  there  lo  locate 
or  identify  it. 

On  cross-examination  of  one  witness,  defendants  had  shown 
some  evidence  as  to  the  supposed  location  of  the  beginning 
corner,  and  that  running  past  the  gum  as  a  corner  the  last 
call  would  fail  to  reach  the  beginning  by  eleven  pole?,  and 
contended  that  this  failure  to  close  would  prevent  the  plain- 
tiff^ deeds  from  covering  this  land. 

Plaintiffs  offered  in  evidence  various  deeds  and  wills  in 
support  of  their  title. 

The  description  of  the  lands  devised  by  the  will  of  Joseph 
Eason  to  Jesse  Eason  was  as  follows: 

"  My  Manner  plantation  and  all  the  lands  thereunto  belong- 
ing, containing  520  acres,  by  deed  ;  *  *  *  also  all  my 
right,  title  and  claim  in  and  to  a  tract  of  land  that  I  lately 
have  entered,  bounding  on  the  mill-pond  and  adjoining  sun- 
dry persons,  agreeable  to  said  entry  or  patent." 

The  description  in  the  deed  from  Leonora  T.  Burden  to 
T.  L.  Mitchell  and  others,  referred  to  in  the  opinion  of  the 
Court,  was  as  follows : 

"A  certain  tract  or  parcel  of  land  in  Bertie  County,  North 
Carolina,  bounded  by  the  lands  of  R.  M.  Burden,  L.  C. 
Garris  *  *  *  and  others,  and  known  as  the  Burden  Mill, 
including  the  lands  belonging  thereto  and  embracing  all 
land  belonging  therewith  and  adjoining,  in  which  the  said 
parties  of  the  first  part  own  any  interest.  This  is  intended 
to  convey  the  mill,  mill-pond  land  and  the  land  on  winch  the 
buildings  stand,  aud  any  other  land,  if  any,  belonging 
thereto,  containing  500  acres,  more  or  less." 

The  defendants'  exceptions  were  as  follows: 

First  Exception. — Defendants  objected  to  introduction  of 
will  of  Joseph  Eason,  for  the  reasDn  that  it  was  too  indefinite 
to  convey  the  land.     Overruled,  and  exception  taken. 
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Second  Exception. — The  defendants  objected  to  the  introduc- 
tion of  the  deed  No.  3  (Exhibit  C),  because  it  professed  to  be 
a  deed  to  N.  and  W.  Hinton,  and  the  probate  was  of  a  deed 
to  N.  and  W.  King.     Overruled,  and  exception. 

Third  Exception. — The  defendants  objected  to  the  introduc- 
tion of  Exhibit  H,  because  it  was  not  under  seal,  and  it  was 
not  such  a  paper  as  required  registration,  and  the  original 
should  be  produced.     Overruled,  and  exception. 

The  defendants  requested  the  Court  to  charge  the  jury — 

Fourth  Exception. — That  if  the  jury  believed  from  the  evi- 
dence that  the  land  on  which  the  timber  is  alleged  to  have 
been  cut  is  covered  with  water,  then  the  doctrine  of  construc- 
tive possession  does  not  apply;  and  before  the  plaintiffs  can 
recover  in  this  action,  it  is  necessary  for  the  plaintiffs  to  sat- 
isfy the  jury  that  they  were  in  possession  of  said  land,  and 
if  plaintiffs  have  failed  thus  to  satisfy  the  jury,  then  the  jury 
should  find  for  the  defendants.  This  was  refused  and  not 
given,  and  the  defendants  excepted. 

Fifth  Exception. — That  there  is  no  evidence  that  the  plain- 
tiffs were  in  the  possession  of  the  land  on  which  the  timber 
was  cut,  and  the  jury  should  find  the  issue  for  the  defendants. 
This  was  refused  and  not  given,  and  defendants  excepted. 

Sixth  Exception. — That  if  the  jury  believe  that  at  the  time 
said  timber  was  cut  the  defendant,  R.  M.  Bridgers  was  in  pos- 
session of  the  land  where  the  timber  was  cut,  claiming  the 
said  land  as  his  own,  then  the  plaintiffs  cannot  recover  in 
this  action,  and  the  jury  should  find  the  issue  for  the  defen- 
dants. This  was  refused  and  not  given,  and  the  defendants 
excepted. 

Seventh  Exception. — That  if  the  jury  should  believe  that  at 
the  time  said  limber  was  cut,  the  defendant  R.  M.  Bridgers 
was  in  possession  of  the  land  where  the  timber  was  cut,  claim- 
ing said  land  as  his  own,  and  continued  the  possession  of 
said  land  when  this  suit  was  commenced,  then  the  plaintiffs 
cannot  recover  in  this  action,  and  the  jury  should  find  all 
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the  issues  in  favor  of  tbe  defendants.     This  was  refused  and 
not  given,  and  the  defendants  excepted. 

Eighth  Exception. — That  upon  the  whole  evidence,  the  plain- 
tiffs are  not  entitled  to  recover,  and  the  jury  should  find  all 
the  issues  in  favor  of  the  defendants.  This  was  not  given, 
and  defendants  excepted. 

Ninth  Exception. — That  the  plaintiffs  cannot  claim  more 
than  the  land  known  as  the  mill-pond  and  mill-house  land 
and  land  adjoining,  and  that  they  cannot  recover  for  any 
land  conveyed  in  their  deed  other  than  this,  for  the  reason 
that  the  term  "any  other  land"  does  not  include  anything, 
these  words  being  used  in  the  deed  to  Mitchell.  This  was 
refused  and  not  given,  and  defendants  excepted. 

Tenth  Excefrtion. — That  if  the  location  of  the  lands  called 
for  in  plaintiffs1  deeds  embraces  any  land  that  defendant 
R.M.  Bridgers  has  had  fenced  and  cultivated  for  more  than 
forty  years  before  the  commencement  of  this  action,  and 
claiming  the  same  to  be  his,  then  the  plaintiffs  cannot  recover 
that  portion  of  the  land,  and  the  jury  should  respond  to  the 
first  issue  Yes,  except  that  portion  included  within  Bridgets 
fence.  This  was  refused  and  not  given,  and  defendants 
excepted. 

Eleventh  Exception. — That  the  plaintiffs  cannot  recover  for 
the  cutting  of  timber  on  any  lands  on  which  Bridgers  has 
been  in  possession  for  forty  years,  claiming  the  same  as  his 
under  visible  metes  and  bounds.  This  was  refused,  and  not 
given,  and  defendants  excepted. 

Twelfth  Exception.  —  That  there  is  no  evidence  that;  the 
defendants  Junius  Bridgers  or  Thomas  R.  Bridgers  ever 
claimed  said  land  or  cut  any  timber  therefrom,  and  the  jury 
will  not  include  them  in  any  verdict  they  may  return  on  the 
issues.  This  was  refused  and  not  given,  and  defendants 
excepted. 

The  Court  charged  the  jury  that  on  the  evidence,  if 
believed,  the  plaintiffs  had  shown  a  line  of  title  from  the 
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State  for  the  land  iu  controversy,  provided  the  jury  were 
satisfied  that  the  plaintiffs  had  properly  located  these  lands, 
and  same  included  the  place  where  the  cutting  was  done, 
and  that  his  line  of  deeds  covered  same..  That  the  defend- 
ants contended  that  the  plaintiffs  had  not  properly  located 
their  deeds  so  as  to  cover  the  land,  and  that  there  was  no 
satisfactory  evidence  that  the  plaintiffs'  deeds  would  cover 
any  land.  That- the  rule  for  locating  land  of  this  character 
wras  that,  if  onlv  one  known  corner  was  ascertained  and  iden- 
tified  as  a  corner  of  the  tract,  for  the  survey  to  commence  at 
such  corner  and  run  according  to  the  course  and  calls  of  the 
deed,  unless  some  natural  object  would  change  these  calls; 
and  in  this  case;  if  the  jury  were  satisfied  that  the  gum 
spoken  of  was  a  known,  marked,  developed  corner  of  the 
lands  in  plaintiffs'  deed,  the  proper  survey,  if  the  begiuning 
corner  could  not  be  satisfactorily  placed,  was  to  commence 
at  the  gum  and  run  the  course  and  calls  of  the  deed.  And 
if  beginning  at  the  gum,  and  this  was  a  known,  ascertained 
corner  of  the  land,  and  running  the  course  and  calls  of  the 
deed  and  grant  would  include  the  land  trespassed  on,  and 
plaintiffs  were  in  possession  when  the  aciion  was  commenced, 
jury  should  answer  first  issue  Yes. 

That  if  the  beginning  corner  was  where'  defendants  con- 
tended, and  beginning  at  the  gum  as  a  known  corner,  the 
last  call  failed  to  reach  the  supposed  beginning  by  eleven 
poles,  and  this  was  the  only  defect — this  failure  of  distance — 
the  survey  should  go  to  the  beginning  and  so  close  the  sur- 
vey. The  fact,  howTever,  that  there  was  this  gap  of  eleven 
poles  was  a  circumstance  for  the  jury  to  consider  in  deter- 
mining whether  this  gum,  where  the  surveyors  commenced, 
was  a  proper,  known  corner  called  for  in  plaintiffs'  deeds. 
The  Court  then  adverted  fully  to  all  the  evidence  and  argu- 
ment of  plaintiffs'  differing  as  to  the  location  and  the  cypress 
and  gum  his  courses  called  for. 
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That  if  defendants  entered  on  the  land  covered  by  the 
plaintiffs' deeds,  and  cut  and  carried  off  timber  therefrom, 
or  directed  and  hired  others  to  do  so  as  their  agents  and  ser- 
vants, or  cut  and  carried  off  timber  at  the  time  and  place 
testified  by  witnesses,  jury  should  answer  second  i*sue  Yes. 

There  was  no  exception  to  charge  on  third  and  fourth 
issues. 

Jury  rendered  a  verdict  for  plaintiffs. 

The  defendants  moved  for  a  new  trial  for  the  errors  of 
Court  on  questions  of  evidence  as  above  pointed  out,  and  for 
failure  of  Court  to  give  the  instructions  as  prayed  for. 
Motion  overruled,  and  defendants  excepted.  Judgment  on 
the  verdict,  and  defendants  appealed. 

Mr.  F.  D.  Winston,  for  defendants  (appellants). 
Xo  counsel,  contra. 

Shepherd,  C.  J. :  The  exceptions  addressed  to  the  suffi- 
ciency of  the  descriptions  contained  in  the  will  of  Joseph 
Eason  and  the  deed  of  Leonora  Burden  and  others  to  T.  L. 
Mitchell,  as  well  as  to  the  charge  of  the  Court  respecting  the 
identification  and  location  of  the  land  upon  which  the  tres- 
pass was  committed,  are  plainly  untenable.  The  principles 
sustaining  the  action  of  his  Honor  in  these  particulars  are 
deemed  to  be  too  well  settled  to  require  an  extended  discus- 
sion or  the  citation  of  authorities. 

Equally  without  merit  is  the  exception  to  the  refusal  of 
the  Court  to  instruct  the  jury  that  if  they  believed  that  the 
land  on  which  the  timber  was  cut  was  covered  by  water, 
"the  doctrine  of  constructive  possession"  would  not  apply, 
and  that  it  would  be  necessary  to  show  that  the  plaintiffs 
"were  in  possession  "  of  the  same.  Constructive  possession, 
says  Ruffin,  C.  J.,  in  Graham  v.  Houston,  4  Dev.,  232,  is  "such 
a  possession  as  the  law  carries  to  the  owner  by  virtue  of  his 
title  only,  there  being  no  actual  occupation  of  any  part  of 
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the  land  by  anybody,"  and  we  know  of  no  reason  or  authority 
that  excludes  from  the  operation  of  this  principle  lands  which 
are  held,  as  in  this  case,  under  "  deeds  by  metes  and  bounds," 
simply  because  they  are  "almost  entirely"  covered  by  the 
waters  of  a  mill-pond.  The  case,  however,  discloses  that  the 
trespass  was  committed  by  going  on  the  pond  and  cutting 
and  carrying  off  certain  timber-trees  near  the  run  of  the 
swamp;  that  this  pond  was  appurtenant  to  the  mill  which 
had  been  used  by  the  plaintiffs  and  those  under  whom  they 
claimed  for  fifty  years  or  more  under  the  deeds  in  evidence. 
It  is  very  plain  that  if  these  deeds  embrace  within  their 
boundaries  the  land  covered  by  the  water,  as  well  as  that 
upon  which  the  mill  is  situated,  the  plaintiffs  would  have 
actual  possession  of  the  whole,  except  such  part  as  might  be 
in  the  actual  possession  of  another.  Graham  v.  Houston, 
supra.    The  exception,  therefore,  is  overruled. 

The  exception  respecting  the  enclosed  land  in  the  actual 
occupation  of  the  defendants  is  without  force.  There  was  no 
evidence  of  a  trespass  except  upon  the  waters  of  the  pond, 
and  in  assessing  the  damages  the  jury  were  necessarily  con- 
fined to  the  same.  The  refusal  to  charge  as  requested  could 
not  have  prejudiced  the  defendants,  and  especially  is  this  so, 
inasmuch  as  his  Honor,  it  seems  by  consent  of  all  parties, 
excluded  from  the  judgment  all  the  lands  in  the  actual  occu- 
pation of  the  defendants. 

There  was  no  evidence  that  the  defendants  were  in  the 
actual  possession,  as  distinguished  from  acts  of  trespass,  of 
the  waters  of  the  pond  where  the  timber  was  cut,  and  the 
instructions  based  upon  such  an  hypothesis  were  properly 
refused. 

The  defendants  objected  to  the  introduction  of  the  deed 
from  Jesse  Eason  to  "Noah  and  William  Hinton."  The 
attesting  witnesses  to  the  deed  were  Thomas  Ruffin  and  H.  W. 
King.     The  certificate  of  probate  is  as  follows: 
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"  State  of  North  Carolina— Bertie  Counly,  May  Term,  1820. 

"This  deed  from  Jesse  Eason  to  Noah  and  William  King 
was  proved  in  open  Court  by  the  oath  of  Thomas  Ruffin,  one 
of  the  subscribing  witnesses  thereto.     Let  it  be  registered. 

"Teste:  E.  A.  Riiodes,  Clerk? 

It  is  quite  manifest  that  the  name  of  King  instead  of 
Hi n ton  was  inserted  by  reason  of  a  clerical  error  on  the  part 
of  the  Clerk  ;  and  where  it  appears  that  the  requirements  of 
the  law  have  been  substantially  complied  with,  we  should 
be  reluctant  to  hold  upon  so  slight  a  ground  that  the  certifi- 
cate was  insufficient  to  warrant  the  registration  of  the  deed. 
"Acknowledgments  are  frequently  taken  before  persons  of 
limited  skill  and  knowledge,  and  while  all  the  requirements 
of  the  law  have  been  carefully  and  scrupulously  complied 
with,  yet  errors  will  creep  into  the  certificate  which  mani- 
festly are  clerical.  To  scrutinize  these  certificates  with 
severity,  and  declare  them  insufficient  for  slight  variations 
or  evident  errors,  where  they  substantially  comply  with  the 
statute,  would  subserve  no  desirable  end."  1  Devlin  Deeds, 
514.  In  the  absence  of  testimony  to  the  contrary,  we  must 
assume  that  the  certificate  having  been  registered  with  the 
deed  was  either  written  on  the  deed  or  annexed  thereto. 
Such  being  the  case,  the  identification  of  the  certificate  with 
the  deed  of  Eason  to  Noah  and  William  Hinton  is  complete; 
for  it  is  "this  deed"  which  the  Clerk  declares  was  proved  in 
open  Court  by  Thomas  Ruffin.  The  fact  that  Jesse  Eason 
executed  that  particular  paper  was  the  essential  thing  to  be 
proved,  and  this  plainly  appears  from  the  certificate.  There 
was  no  error  in  permitting  the  deed  to  be  read  in  evidence. 

In  making  out  their  title  the  plaintiffs  introduced  a  con- 
tract, executed  in  1855,  for  the  sale  of  the  land  by  one  Free- 
man to  James  Burden.  The  defendants  objected  "  because 
it  was  not  under  seal,  and  was  not  such  a  paper  as  required 
registration,  and  the  original  should  be  produced."     No  seal 
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is  necessary  to  the  validity  of  a  contract  for  the  sale  of  land, 
and  we  have  been  referred  to  no  authority  in  support  of  the 
position  that  the  registry  or  certified  copy  of  the  record  of 
any  such  contract  may  not  be  received  in  evidence.  The 
Revised  Code,  ch.  37,  §  26,  which  was  in  force  when  this  con- 
tract was  executed,  required  that  it  should  be  registered,  and 
in  section  16  of  said  chapter  it  is  provided  that  the  "registry 
or  duly  certified  copy  of  the  record  of  any  deed,  power  of 
attorney,  or  other  instrument  required  or  allowed  to  be  regis- 
tered or  recorded,  may  be  given  in  evidence,"  etc.  The  case 
of  Edwards  v.  Thompson,  71  N.  C,  177,  decided  that  these 
provisions  did  not  put  a  contract  for  the  sale  of  land  on  the 
same  footing  as  an  unregistered  mortgage,  but  it  was  by  no 
means  held  that  such  a  contract  was  not  allowed  to  be  regis- 
tered, and  therefore  its  registiy  inadmissible  in  evidence. 
The  objection  to  the  admission  of  the  registry  was  properly 
overruled. 

In  looking  over  the  entire  record  we  have  been  able  to 
discover  but  one  error  on  the  part  of  the  Court.  The  defen- 
dants Junius  and  rl  homas  Bridger  asked  the  Court  to 
instruct  the  jury  that  there  was  no  evidence  that  they  had 
ever  cut  any  timber  or  otherwise  trespassed  upon  the  land. 
This  instruction  was  refused,  and  as  we  can  find  no  such 
evidence  in  the  record,  we  must  hold  that  there  was  error  in 
the  refusal.  As  the^e  defendants  do  not  claim  the  land,  and 
are  only  concerned  about  the  judgment  against  them  for  the 
damages  assessed  by  the  jury,  the  erroneous  ruling  will  not 
necessitate  a  new  trial,  but  may  be  corrected  by  striking  the 
names  of  these  parties  from  the  judgment. 

Modified  and  Affirmed. 
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GEORGE  W.  ROOKER  v.  W.  B.  CRINKLEY. 

Removal  of  Cause  from  Slate  Court — Alien  ResidtJit. 

A  suit  pending  in  a  Court  of  this  State  between  a  citizen  of  this  State  and 
an  alien  resident  in  this  State  is  not  removable  under  the  act  of 
Congress  relating  to  the  removal  of  causes. 

Motion  for  removal  of  cause  to  the  Federal  Court,  heard 
at  March  Term,  1893,  of  Warrex  Superior  Court,  before 
Hoke,  J. 

u  Your  petitioner,  the  defendant,  respectfully  requests  the 
Court  to  remove  the  above  entitled  action  for  trial  into  the 
Circuit  Court  of  the  United  States  for  the  Eastern  District  of 
North  Carolina,  which  will  be  held  in  the  city  of  Raleigh  on 
the  first  Monday  in  June,  1893,  for  the  following  reasons: 

"(1)  That  defendant  is  not  a  citizen  of  the  Slate  of  North 
Carolina,  but  is  an  alien  and  is  the  subject  of  her  Majesty 
Victoria,  Queen  of  England. 

"(2)  That  it  appears  from  the  complaint  that  the  amount 
in  dispute  and  claimed  of  the  defendant  by  the  plaintiff  is 
more  than  $500,  and  is  for  the  sum  of  $5,000." 

Affidavit  of  Defendant.— Vf.B.Crinkley,  the  defendant,  being 
duly  sworn,  says  that  he  is,  and  always  has  been,  a  citizen 
and  subject  of  Victoria,  Queen  of  England,  and  though  he 
resides  in  North  Carolina,  and  has  resided  in  said  Stite  for 
more  than  ten  years  past,  he  is  an  alien  and  has  never  become 
a  naturalized  citizen  of  the  United  States  of  America,  having 
been  born  in  England. 

The  motion  was  denied,  because  the  affidavit  docs  not  show 
that  the  defendant  is  a  non-resident  as  well  as  an  alien,  and 
order  was  made  that  the  cause  be  proceeded  with  in  the  State 
Court,  and  the  defendant  appealed. 

Messi'8.  W.  A.  Montgomery  and  W.  H.  Day,  for  defendant 
(appellant). 

No  counsel,  contra. 


74  IN  THE  SUPREME  COURT.  [Vol. 


OUTLAND  t\  OUTLAND. 


MacRae,  J  :  We  concur  with  his  Honor  that  the  affidavit 
and  petition  of  defendant  shows  no  removable  cause.  The 
act  of  Congress  governing  removals  of  causes  from  the  State 
to  the  Federal  Courts,  and  which  is  applicable  to  these  cases, 
is  that  of  March  3, 1887,  and  embraces  (1)  suits  arising  under 
the  Constitution  and  laws  of  the  United  States,  and  treaties 
made  in  pursuance  thereof;  (2)  suits  in  which  the  United 
States  are  plaintiff;  (3)  suits  between  citizens  of  different 
States;  (4)  suits  between  citizens  of  the  same  State  claiming 
lands  under  grants  from  different  States;  and  (5)  suits  between 
citizens  of  a  State  and  foreign  States,  citizens  and  subjects. 

Section  2  provides,  among  other  things:  "Any  other  suit 
of  a  civil  nature,  at  law  or  in  equity,  of  which  the  Circuit 
Courts  of  the  United  States  are  given  jurisdiction  by  the  pre- 
ceding section,  and  which  are  now  pending,  or  which  may 
hereafter  be  brought  in  any  State  Court,  may  be  removed 
into  the  Circuit  Court  of  the  United  States  for  the  proper  dis- 
trict by  the  defendant  or  defendants  therein  being  non-resi- 
dents of  that  State."  Cudahy  v.  McGeoch,  37  Fed.  Rep.,  1 ; 
Walker  v.  O'Neal,  38  Fed.  Rep.,  374.  These  are  suits  between 
a  citizen  of  this  State  and  an  alien  resident  in  tins  State,  and 

are  not  removable  under  the  act  of  Congress. 

No  Error. 


THOMAS  P.  OUTLAND  et  al.  v.  ELIJAH  OUTLAND  et  al. 
Practice — Misjoinder  of  Causes  of  Action. 

Where  the  devisee  of  land  charged  with  the  support  of  a  lunatic  agreed 
to  pay  plaintiffs  for  the  support  and  maintenance  of  the  lunatic, 
and  plaintiffs  brought  suit  against  such  devisees  to  recover  the 
amount  due  under  such  agreement,  and  also  to  have  the  land  so 
charged  subjected  to  the  payment  of  such  sum  and  to  secure  the 
payment  for  the  future  support  by  plaintiffs  of  the  lunatic  under 
said  contract:  Held,  that  there  was  no  misjoinder  of  causes  of 
action.  Query:  Whether  the  charge  on  the  land  could  be  enforced 
in  favor  of  plaintiffs. 
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Civil  acton  heard  on  complaint  and  demurrer,  before 
Bynvm,  J.,  at  August  Term,  1893,  of  Northampton  Supe- 
rior Court. 

From  the  judgment  sustaining  the  demurrer  on  the  ground 
that  there  was  a  misjoinder  of  causes  of  action,  the  plaintiffs 
appealed. 

Mr.  R.  0.  Burton,  for  plaintiffs  (appellants). 
No  counsel,  contra. 

Clark,  J.:  This  action  is  brought  upon  the  allegation  that 
Thomas  Outland  devised  certain  lands  to  his  sons  Elijah  and 
Cornelius,  charged  with  the  support  of  another  son,  Thomas, 
who  was  non  compos  mentis;  that  "said  Thomas  has  lived 
with  and  been  supported  by  the  plaintiffs,  under  an  arrange- 
ment entered  into  between  said  Cornelius  and  Elijah  and 
these  plaintiffs  that  said  Cornelius  and  Elijah  should  pay  for 
his  support  and  maintenance."  Payment  not  havirg  been 
made  the  plaintiffs  ask  for  judgment  for  the  amount  and  to 
subject  the  land  of  Elijah  and  also  of  Cornelius,  now  partly 
in  hands  of  heirs  and  partly  in  the  hands  of  purchasers  (who 
are  made  defendants),  to  the  payment  thereof.  The  only 
question  presented  by  the  appeal  is  whether  this  is  a  mis- 
joinder of  causes  of  action.  We  think  not.  The  Code,  §  267 
(1);  Hamlin  v.  Tucker,  72  N.  C,  502 ;  Glenn  v.  Bank,  72  N.  C, 
626  ;  McMillan  v.  Edwards,  75  N.  C,  81 ;  Young  v.  Young,  81 
N.  C,  91 ;  Bank  v.  Harris,  84  N.  C,  206 ;  King  v.  Farmer,  88 
N.  C,  22 ;  Heggie  v.  Hill,  85  N.  C,  303. 

Whether  the  devise  is  a  charge  upon  the  land,  and  if  eo, 
whether  the  plaintiffs  are  subrogated  to  the  right  to  enforce  it, 
are  interesting  questions,  but  are  not  now  before  us.  In  rul- 
ing that  there  was  a  misjoinder  of  causes  of  action  there  was 

Error. 
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H.  B.  TALIAFERRO  &  CO.  v.  W.  A.  SATER  &  CO. 

Chattel  Mortgage — Conflicting  Liens — After  Acquired  Propei'fy. 

R. ,  being  indebted  to  H. ,  conveyed  to  the  latter  by  way  of  mortgage  all 
the  lumber  owned  by  him  at  his  saw-mill  and  at  certain  railroad 
sidings,  etc.,  and  also  all  such  lumber  as  he  might  thereafter 
purchase  and  saw  at  said  mill  between  the  date  of  the  mort- 
gage (March  16,  181)0)  and  August  1,  1891.  On  April  15,  1891,  R. 
made  with  one  J.  a  contract  whereby  the  latter  agreed  to  sell  him 
certain  timber-trees  then  standing  on  certain  designated  lands.  On 
April  20  thereafter  R.  and  S.  formed  a  copartnership  as  S.  &  Co., 
and,  being  indebted  to  T.  &  Co. ,  conveyed  to  them  by  way  of  mort- 
gage all  the  lumber  owned  by  them,  sawed  or  unsawed,«at  their 
mill,  as  well  as  lumber  which  they  owned  uncut,  and  bound  them- 
selves to  ship  to  T.  &  Co.  all  the  lumber  they  might  thereafter  saw 
at  their  said  mill,  the  proceeds  of  the  sale  of  the  same  to  be  credited 
on  their  note  which  T.  &  Co.  held.  The  evidence  tended  to  show 
that  what  timber  was  cut  on  the  land  of  J.  was  cut  by  the  firm  of 
S.  &  Co.,  paid  for  by  them,  and  hauled  by  them  to  the  mill  which 
they  (and  not  R.  individually)  were  operating.  In  an  action  relat- 
ing to  the  lumber  cut  from  the  land  of  J.  the  Court  below  instructed 
the  jury  that  if  the  lumber  in  controversy  was  sawed  from  timber 
purchased  by  R.  in  his  own  name  for  himself  before  the  formation 
of  the  firm  of  S.  &  Co.,  and  was  sawed  by  S.  &  Co.  at  the  mill 
owned  and  operated  by  R.  at  the  time  of  his  mortgage  to  H. ,  the 
same  would  be  covered  by  H.'s  mortgage,  although  the  timber  from 
which  the  lumber  was  sawed  was  paid  for  out  of  the  copartnership 
funds:  Held,  such  instruction  was  erroneous,  since,  assuming  the 
evidence  to  be  true,  the  lumber  was  never  subject  to  the  mortgage 
given  by  R.  to  H.,  because  it  was  not  purchased  and  sawed  by  R., 
but  by  the  firm  of  S.  &  Co.,  but  was  subject  to  the  mortgage  of  T. 
&  Co.,  because  it  was  legally  and  equitably  the  property  of  the  firm 
of  S.  &  Co. 


Civil  action,  tried  at  November  Term,  1S92,  of  Halifax 
Superior  Court,  before  Shvford,  «/.,  and  a  jury. 

The  appellees,  who  are  interpleaders  in  this  action,  claim 
the  property  in  dispute  under  a  mortgage  made  to  them  on 
March  16,  18(J0,  bv  the  defendant  S.  J.  Rawls  to  secure  a 
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debt  due  from  him  individually  to  them.  In  that  mortgage 
the  property  assigned  is  described  as  "  all  the  lumber  owned 
by  said  Rawls  at  his  mill  now  on  the  land  i.f  Mrs.  Virginia 
Grizzard,  in  Halifax  County,  N.  C,  near  the  town  of  Halifax, 
both  sawed  and  unsawed,  and  also  all  the  lumber  owned  by 
him  at  his  siding  at  the  junction  of  the  Wilmington  and 
Weldon  and  the  Scotland  Neck  Railroads,  said  siding  being 
on  the  main  line,  both  sawed  and  unsawed,  and  all  such 
lumber  as  the  said  Rawls  may  hereafter  purchase  and  paw 
at  said  mill  between  the  da'e  hereof  and  the  1st  day  of 
August,  1891 ."  On  April  15,  1891,  defendant  Rawls  made 
with  one  Jackson  a  contract,  by  the  terms  of  which  Jackson 
agreed  to  sell  him  certain  pine  timber-trees  then  standing 
on  designated  tracts  of  land,  at  the  price  of  seventy-five  cents 
per  thousand  feet  for  all  trees  cut  by  him,  payment  to  be 
made  "  at  the  expiration  of  every  four  weeks  while  engaged 
in  cutting  timber  on  said  premises."  And  this  contract 
provided  that  Rawls  should  execute  a  bond  in  the  sum  of 
three  thousand  dollars  to  secure  his  faithful  performance  of 
,  its  stipulations,  and  it  was  further  provided  that  without  this 
bond  the  contract  should  be  of  no  effect. 

This  bond  was  not  made  till  the  20th  day  of  April,  1891, 
on  which  date  the  defendants  Rawls  and  Sater  formed  the 
copartnership  of  W.  A.  Sater  &  Co.,  and  this  firm,  being 
indebted  to  plaintiffs,  executed  and  delivered  the  following 
instrument: 

"Whereas,  W.  A.  Sater  and  S.  T.  Rawls,  partners  as  W.  A. 
Sater  &  Co.,  are  indebted  to  H.  B.  Taliaferro  &  Co.  in  the  sum 
of  $576.85  (less  amount  of  freight  not  charged  on  bill  of  said 
Taliaferro  &  Co.),  and  they  desire  to  secure  the  same: 

"  Now,  therefore,  the  said  W.  A.  Sater  &  Co.  do  hereby  con- 
vey to  said  H.  B.  Taliaferro  &  Co.  all  the  lumber  now  owned 
by  them,  either  sawed  or  unsawed,  at  their  mill  on  the  land 
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of  Mrs.  V.  S.  GrizzarJ,  or  at  their  railroad  siding,  and  all 
lumber  they  now  own  which  is  uncut.  And  the  said  W.  A. 
Sater  &  Co.  hereby  do  agree  and  bind  themselves  to  ship  to 
said  H.  B.  Taliaferro  &  Co.  all  the  lumber  that  they  may 
hereafter  saw  at  their  said  mill)  to  be  sold  by  them  and 
applied  to  the  payment  of  said  debt  until  the  same  is  fully 
paid  off,  and  until  all  indebtedness  hereafter  incurred  to  said 
Taliaferro  &  C x  by  reason  of  any  advance  and  supplies  they 
may  hereafter  furnish  said  mill  are  paid  in  full.  And  the 
said  W.  A.  Sater  <fe  Co.  do  hereby  give  to  said  H.  B.  Talia- 
ferro &  Co.  a  lien  on  the  lumber  they  may  hereafter  saw  at 
said  mill,  to  secure  them  for  any  advances  the  said  Talia- 
ferro &  Co.  may  hereafter  make  said  W.  A.  Sater  &  Co.  for 
the  running  of  said  mill."  S.  T.  Rawls.       [Seal.] 

W.  A.  Sater.     [Seal.] 

Witness:  S.  M.  Gary. 

This  30th  May,  1891. 

The  following  issues  were  submitted  to  the  jury: 

1.  Are  the  plaintiffs  the  owners  and  entitled  to  the  posses- 
sion of  the  property  described  in  the  complaint? 

2.  Are  the  defendants  Hale  Brothers  the  owners  and  enti- 
tled to  the  possession  of  said  property,  or  any  part  thereof? 
And  if  only  a  part,  what  part? 

3.  What  was  the  value  of  said  property  at  the  time  of 
seizure? 

4.  What  amount  is  now  owing  on  the  mortgage  debt  from 
S.  T.  Rawls  to  Hale  Brothers  ? 

The  plaintiffs  asked  the  Court  to  charge  the  jury — 
"That  although  Rawls  may  have  agreed  to  buy  the  lum- 
ber in  his  individual  name,  if  a  jury  shall  believe  that  it  was 
paid  for  with  partnership  funds,  it  became  partnership  prop- 
erty if  the  contract  for  the  purchase  was  not  perfected  till  after 
the  partnership  began." 
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The  Court  declined  to  give  this  instruction  as  prayed  for, 
and  charged  the  jury  in  lieu  thereof  as  adverted  to  in  the 
opinion  of  Associate  Justice  Burwell. 

The  plaintiffs  also  asked  the  Court  to  charge  the  jury — 

"That  if  the  jury  believe  that  Hale  Brothers  took  posses- 
sion of  the  saw-mill  and  cut  the  lumber  under  the  contract 
of  Rawls,  then  they  were  mortgagees  in  possession,  and  any 
profits  they  made  must  be  credited  on  their  debt  from  Rawls." 

The  Court  gave  this  instruction  verbatim  as  requested,  but 
added  that  if  the  jury  should  find  from  the  evidence  that  the 
defendants  Hale  Brothers  took  possession  of  a  part  of  the 
Jackson  timber  which  was  purchased  by  S.  T.  Rawls,  or  any 
other  timber  purchased  by  him,  and  made  a  sufficient  profit 
therefrom  to  discharge  the  mortgage  debt  due  them  by  the 
said  Rawls,  then  the  jury  should  find  whether  said  defend- 
ants took  possession  thereof  as  mortgagees  or  not;  that  if 
Hale  Brothers  took  possession  under  the  lease  from  Jackson 
to  Rawls  as  mortgagees,  or  under  this  bond  to  Andrew  T. 
Jackson  to  secure  themselves  against  loss  thereon,  and  real- 
ized sufficient  profit  to  pay  their  mortgage  debt,  the  jury 
should  find  the  fourth  issue  Nothing.  But  if  Hale  Brothers 
did  not  take  possession  of  said  timber  under  the  said  lease 
from  Jackson  to  Rawls  as  mortgagees,  or  under  their  bond 
to  Jackson  to  secure  themselves  against  less,  but  look  posses- 
sion thereof  without  regard  to  the  mortgage  or  bond,  and 
under  a  separate  and  distinct  contract  with  Jackson,  then 
what  they  may  have  made  therefrom  cannot  be  applied  to 
the  discharge  of  the  mortgage  to  them  from  Rawls,  and  the 
jury  will  find  what  amount  is  due  them  from  the  evidence. 

To  this  charge  as  given  plaintiffs  excepted. 

The  plaintiffs  also  asked  the  Court  to  charge  the  jury — 

"  That  the  Hale  Brothers  mortgage  does  not  cover  the  Jack- 
son contract  if  the  same  was  made  after  the  partnership 
began,  the  contract  not  going  into  effect  until  the  bond  was 
given." 
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The  Court  declined  to  give  this  instruction  as  asked,  and 
charged  the  jury  that  the  mortgage  of  Hale  Brothers  does 
not  cover  the  Jackson  contract,  April  15,  1891,  if  the  same 
was  made,  before  the  partnership  began,  by  S.  T.  Rawls  in 
his  own  name,  for  his  own  benefit,  although  he  may  not  have 
executed  bond  pursuant  to  said  contract  until  after  his  copart- 
nership with  W.  A.  Sater,  provided  he  executed  said  bond  on 
his  own  responsibility  and  without  making  W.  A.  Sater  & 
Co.  parties  to  the  same. 

To  this  charge  the  plaintiffs  excepted. 

The  jury  responded,  to  the  first  is^ue, "  No";  to  the  second, 
"Yes,  all  of  it";  to  the  third,  "$500,"  and  to  the  fourth, 
"$280.91." 

The  plaintiffs  moved  for  a  new  trial.  Motion  overruled, 
and  plaintiffs  excepted,  and  after  judgment  for  Hale  Brothers 
the  plaintiffs  appealed. 

Messrs.  R.  0.  Barton  and  E.  L.  Travis,  for  plaintiffs  (appel- 
lants). 

Messrs.  T.  N.  Hill  and  W\  II.  Day,  for  defendants 

BrnwELL,  J.  (after  stating  the  main  facts):  In  the  argu- 
ment before  us,  no  question  was  made  as  to  the  validity  of 
the  mortgages  described  in  the  pleadings,  nor  is  it  necessary 
for  us  to  pass  upon  them,  as  the  case  is  now  presented  to  us. 

The  mill  spoken  of  in  this  latter  instrument  was  the  mill 
of  Rawls  mentioned  in  his  mortgage  to  the  interpleaders  here- 
tofore set  out,  and  it  was  operated  by  the  firm  of  Sater  &  Co. 
during  the  existence  of  the  copartnership. 

The  mortgage  made  by  Rawls  to  Hale  Brothers  did  not  at 
all  affect  the  right  that  he  acquired  by  his  contract  with  Jack- 
son to  cut  timber  on  the  latter's  land.  It  put  no  lien  on 
that  timber  or  on  his  right  to  cut  it.  If  he  had  himself 
caused  any  of  that  timber  to  be  cut,  and  had  himself  caused 
the  logs  to  be  carried  to  the  mill  and  to  be  sawed  into  lum- 
ber, that  lumber  and  any  un?awed  logs,  being  his  individual 
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properly  and  answering  to  the  description  contained  in  the 
mortgage,  would  be  liable  for  his  individual  debt  to  the 
interpleaders,  Hale  Brothers.  But  the  evidence  on  the  trial 
tended  to  show  that  what  timber  was  cut  on  the  Jackson 
land  was  cut,  not  by  Rawls,  but  by  the  firm  who  paid  Jack- 
son for  the  trees,  hauled  them  to  the  mill  which  the  firm,  not 
Rawls,  was  operating,  and  there  the  logs  were  sawed  into 
lumber,  not  by  Rawls,  but  by  the  firm  who  paid  all  the 
expenses  of  converting  the  standing  timber,  upon  which  the 
interpleaders,  as  we  have  said,  had  no  lien,  into  lumber  at 
the  mill. 

If  these  facts  are  true,  it  seems  that  the  property  in  dis- 
pute—the lumber  at  this  mill — was  never  subject  to  the 
mortgage  given  by  Rawls  to  the  interpleaders,  because  it  was 
not  purchased  and  sawed  by  him,  and  that  it  is  subject  to 
plaintiffs'  mortgage  because  it  is  both  legally  and  equitably 
the  property  of  the  firm  of  Sater  &  Co. 

We  therefore  hold  that  his  Honor  erred  when  he  charged 
the  jury  "that  if  they  found  from  the  evidence  that  the  lum- 
"ber  in  controversy  was  sawed  from  timber  purchased  by 
Rawls  in  his  own  name  for  himself,  before  the  formation  of 
his  copartnership  with  W.  A.  Sater,  and  was  sawed  by  the 
mill  owned  and  operated  by  said  Rawls  at  the  time  of  the 
execution  of  the  mortgage  by  him  to  Hale  Brothers,  after  the 
date  of  said  mortgage  and  before  August  1,  1891,  whether 
the  same  was  sawed  by  Rawls  alone  or  by  him  and  Sater  as 
partners,  the  same  would  be  covered  by  the  description  of 
property  contained  in  the  morlgage  from  Rawls  to  Hale 
Brothers,  and  the  title  passed  from  him  unto  Hale  Brothers 
under  that  clause  in  their  mortgage,  conveying  all  such  lum- 
ber as  said  Rawls  may  hereafter  purchase  and  saw  at  said 
mill  between  the  date  hereof  and  the  1st  day  of  August,  1891, 
and  this  would  be  true  although  the  timber  from  which  the 
lumber  was  sawed  may  have  been  paid  for  wyith  the  copart- 
nership funds  of  W.  A.  Sater  &  Co." 
0 
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If  it  were  true,  as  the  interpleaders  seem  to  insist,  that 
their  lien  covered  the  Jackson  timber,  or  rather  Rawls's 
right  to  take  timber  from  that  land,  then  it  would  follow,  as 
plaintiffs  insist,  that  whatever  clear  profit  they  made  out  of 
sawing  this  timber  must  be  applied  on  their  mortgage  debt, 
for  a  mortgagee  who  acquires  possession  of  the  mortgaged 
property  must  in  all  cases  account  for  it,  and  he  will  not  be 
allowed  to  say,  when  called  upon  to  settle,  that  his  posses- 
sion was  not  under  the  mortgage,  but  will  upon  the  account- 
ing be  credited  by  such  sums  as  he  may  have  properly  paid 
out  to  perfect  his  title,  to  protect  his  possession  or  to  render 
the  property  available  for  the  payment  of  the  mortgage  debt. 
But  since  we  hold  that  the  interpleaders  had  no  mortgage  or 
lien  on  the  Jackson  timber,  it  is  of  no  avail  to  consider  ques- 
tions concerning  the  application  of  profits  made  by  a  mort- 
gagee in  possession,  which  are  raised  by  plaintiffs'  second 
exception. 

For  the  error  pointed  out  above  there  must  be  a 

New  Trial. 


R.  S.  WELLS  v.  H.  C.  BOURNE  et  al. 

Failure  of  Sheriff  to  Take  Proper  Replevin  Bond — Liable  Only 
when  Property  Cannot  be  Found  or  Execution  is  Returned 
Unsatisfied — Measure  of  Damages — Secondary  Evidence. 

1 .  In  delivering  property  to  a  defendant,  when  seized  in  claim  and  delivery 

proceedings  without  taking  a  proper  undertaking  and  requiring  the 
same  to  be  justified,  a  Sheriff  becomes  liable  as  a  surety  thereon. 

2.  In  such  case  the  measure  of  liability  is  the  delivery  of  the  property  to 

the  plaintiff  (if  such  delivery  be  adjudged),  with  damages  for  its 
deterioration,  or  (failing  delivery)  the  value  of  the  property;  and 
to  subject  the  Sheriff  as  surety,  it  is  necessary  to  show  that  execu- 
tion has  been  returned  unsatisfied. 
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3.  Returns  on  execution  being  required  to  be  in  writing,  oral  evidence  in 

relation  thereto  will  not  be  allowed  when  the  non-production,  by- 
reason  of  loss  or  destruction,  is  not  properly  accounted  for.  (Po/- 
lock  v.  Wilcox,  68  N.  C,  46,  cited  and  distinguished.) 

4.  Where  plaintiff,  in  an  action  against  a  Sheriff  to  recover  damages  fcr 

his  failure  to  take  a  proper  undertaking  for  the  return  of  property 
seized  by  him  at  the  instance  of  plaintiff  and  adjudged  to  be 
returned,  failed  to  show  that  execution  issued  for  the  property  and 
against  the  sureties  on  the  undertaking  had  been  returned  unsatis- 
fied, he  failed  to  show,  and  cannot  recover,  actual  damage  against 
such  Sheriff. 

Civil  action,  tried  before  Hoke,  J.,  Edgecombe  Superior 
Court,  Spring  Term,  1893,  against  the  defendant  Bourne, 
Sheriff,  and  his  sureties,  for  breach  of  his  official  bond,  and 
cousequent  damage  to  the  plaintiff. 

It  was  in  evidence  that  the  plaintiff  R.  S.  Wells  instituted 
an  action  in  the  Superior  Court  of  Wilson  County  against  one 
Joshua  Hines  and  wife  for  the  recovery  of  certain  personal 
property  situated  in  the  county  of  Edgecombe.  That  claim 
and  delivery  papers  with  the  usual  mandate  from  the  Clerk 
were  issued  to  the  defendant  Bourne,  Sheriff  of  Edgecombe 
County.  That  under  and  by  virtue  of  said  papers  and  man- 
date, the  said  Bourne  seized  and  took  into  his  possession  cer- 
tain of  the  personal  property  therein  described,  and  upon  the 
defendants  Hines  and  wife  executing  and  delivering  to  him 
an  undertaking  with  two  sureties  in  the  sum  prescribed  by 
law — within  the  time  prescribed  by  law  after  the  seizure  of 
said  property — the  defendant  Bourne  surrendered  said  prop- 
erty to  the  defendants.  That  the  said  undertaking  was  not 
in  the  form  required  by  the  statute,  and  was  not  justified  as 
to  either  surety  thereto.  The  record  of  said  suit  from  the 
Superior  Court  of  Wilson  County  was  put  in  evidence  by 
plaintiff,  down  to  and  including  the  judgment— no  execution 
was  offered.  That  it  appeared  therefrom  that  judgment  was 
rendered  therein  in  favor  of  plaintiff  Wells  for  the  recovery 
of  said  property  at  ___-  dollars,  and  judgment  on  bond  in 
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case  property  could  not  be  found.  The  plaintiff  offered  to 
show  by  F.  A.  Woodard,  attorney  for  plaintiff  in  the  suit 
against  Hines  and  wife,  that  execution  had  issued  upon  the 
judgment  in  that  Court,  and  that  nothing  had  been  realized 
thereby,  aud  that  same  had  been  returned  nulla  bona;  the 
execution  was  not  offered.  To  this  evidence  the  defendant 
objected.     Objection  sustained,  and  plaintiff  appealed. 

The  Court  held  that,  on  the  evidence,  there  was  a  breach 
of  defendant's  bond,  and  in  the  absence  of  any  evidence  that 
the  property  could  not  be  found  or  that  the  sureties  were 
insolvent,  the  damages  were  only  nominal. 

There  was  verdict  for  breach  of  bond  and  for  five  cents 
damages. 

Plaintiff  moved  for  a  new  trial  for  error  in  rejecting  the 
above  evidence,  and  appealed  from  the  refusal  of  such  motion. 

Mr.  John  L.  Bridgers,  for  plaintiff  (appellant). 
Mr.  Don.  Gilliam,  for  defendants. 

Shepherd,  C.  J.:  The  defendant  Sheriff, in  delivering  the 
property  to  the  defendant  without  taking  a  proper  under- 
taking and  requiring  the  same  to  be  justified,  became  "  respon- 
sible for  the  defendant's  sureties"  (The  Code,  §327),  or,  in 
other  words, became  liable  himself  as  a  surety  to  such  under- 
taking. The  measure  of  liability  upon  such  an  undertaking 
is  the  delivery  of  the  property  to  the  plaintiff  (if  such  delivery 
be  adjudged),  with  damages  for  its  deterioration,  or,  if  such 
delivery  cannot  be  had,  then  for  the  value  of  the  property. 
The  Code,  §32(5.  It  was  necessary,  in  order  to  subject  the 
Sheriff  as  surety,  to  show  that  execution  had  been  returned 
unsatisfied.  The  execution  issued  to  the  Sheriff  of  Wilson 
County,  and  his  return  of  nulla  bona  was  not  introduced,  nor 
its  non-production  accounted  for,  and  his  Honor  properly 
excluded  oral  evidence  thereof.  The  law  requires  such 
returns,  etc.,  to  be  in  writing,  and  public  policy  requires  that 
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such  evidence  shall  not  be  dispensed  unless  it  has  been  lost 
or  destroyed.  The  return  in  this  instance  is  not  within  the 
principle  of  Pollock  v.  Wilcox,  68  N.  C ,  46,  and  other  cases 
cited,  in  reference  to  the  exception,  where  the  fact  sought  to 
be  proved  is  collateral  to  the  writing.  The  evidence  being 
properly  excluded,  there  was  nothing  to  show  any  actual 
damage  sustained  by  the  plaintiff,  and  the  judgment  below 
must  therefore  be  Affirmed. 


ZELL  GUANO  COMPANY  v.  THOMAS  L.  EMRY  and  Wife. 

Contract — Composition  Among  Creditors — Void  Agreement. 

1.  When  a  creditor,  at  the  solicitation  of  a  debtor,  agrees  to  enter  into  a 

compromise — provided  the  other  creditors  will  also  do  bo— nothing 
less  than  the  strictest  compliance  with  the  terms  of  the  proposed 
composition  on  the  part  of  the  debtor,  and  on  the  part  of  the  other 
creditors  also,  can  bind  him,  and  any  preference  of  one  creditor 
over  another,  whether  it  relates  to  the  amount  to  be  paid  him,  the 
time  of  payment,  or  the  manner  of  securing  the  prompt  rayment, 
taints  the  whole  contract  and  renders  it  void.    Therefore, 

2.  Where,  in  an  action  on  a  note,  the  defence  was  that  plaintiff  had 

agreed  to  compromise  the  debt  at  fifty  per  cent,  of  its  face  (the 
payment  of  the  compounded  sum  to  be  secured  by  mortgage  on 
real  estate)— provided  all  the  other  creditors  should  accept  the  same 
terms  of  settlement— and  such  defence  was  established  by  a  verdict, 
and  it  was  admitted  by  the  debtor  on  the  trial  that  different  and 
more  advantageous  terms  had  been  allowed  other  creditors,  such 
verdict  and  admission  established  the  essential  fact  that  there  was 
no  contract  binding  on  the  plaintiff  to  accept  fifty  per  cent,  of  the 
debt  in  full  satisfaction,  and  judgment  should  have  been  entered 
for  the  plaintiff  for  the  whole  debt. 

This  was  a  civil  action,  tried  at  November  Term,  1892, 
of  Halifax  Superior  Court,  before  Shvford,  J.,  and  a  jury. 

The  following  issues  were  submitted  to  the  jury  by  the 
Court,  without  objection,  as  the  issues  between  the  parties: 
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1.  Did  the  plaintiff  agree  to  compromise  the  debt  sued  on 
with  the  defendant  Emma  J.  Emry  for  fifty  cen's  on  the  dol- 
lar, to  be  secured  as  alleged  in  the  answer? 

2.  Were  the  other  creditors  of  the  said  Emma  J.  Emry 
induced  by  such  an  agreement  to  compromise  their  claims 
against  her  at  fifty  cents  on  the  dollar? 

3.  Did  the  said  defendant  comply  with  her  part  of  said 
agreement  to  compromise? 

4.  Was  the  said  defendant  able,  willing  and  ready  to  com- 
ply with  her  part  of  said  agreement,  and  did  she  offer  to 
comply  with  the  same? 

5.  Was  it  part  of  the  agreement  that  plaintiff  should  send 
or  come  to  select  and  investigate  security? 

The  jury  responded,  to  the  first  issue,  "  Yes,  provided  other 
creditors  accepted  the  same  terms  of  settlement";  to  the 
second,  fourth  and  fifth  issues,  "Yes";  and  to  the  third  issue 
"  Yes,  except  giving  mortgage." 

Judgment  was  thereupon  rendered  for  the  plaintiff  for  fifty 
per  cent,  of  the  amount  claimed,  and  plaintiff  appealed. 

The  facts  necessary  to  an  understanding  of  the  opinion  of 
the  Court  sufficiently  appear  in  the  opinion  of  Associate  Jus- 
tice Bur  well. 

Messrs.  Battle  &  Mordecai,  for  plaintiff '(appellant). 
Messrs,  W.  II  Day  and  J.  M.  Mullen-,  for  defendants. 

Burwell,  J.:  The  answer  of  the  feme  defendant  sets  up  as 
a  defence  a  composition  agreement,  entered  into  by  the  plain- 
tiff and  certain  of  her  other  creditors  to  whom  she  was 
indebted  for  fertilizers.  The  plaintiff  denied  that  it  had 
made  any  such  compromise. 

The  jury,  responding  to  the  first  issue,  have  found  that 
the  plaintiff  did  "  agree  to  compromise  the  debt  sued  on  with 
the  defendant  Emma  J.  Emry  for  fifty  cents  on  the  dollar, 
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to  be  secured  as  alleged  in  the  answer,  provided  other  cred- 
itors accepted  same  terms  of  settlement." 

Turning  to  the  answer  to  ascertain  how  the  "fifty  cents  on 
the  dollar"  was  to  be  secured,  we  find  it  was  to  be  done  "bv 
morlgage  or  deed  of  trust  on  real  estate,  each  creditor  to  pass 
upon  the  sufficiency  offered  for  his  respective  debt,  and  if, 
upon  investigation,  the  same  proved  not  satisfactory,  she 
(defendant)  pledged  herself  to  make  it  so."  And  from  the 
same  source  we  ascertain  that  the  terms  of  settlement,  so  far 
as  they  related  to  the  time  of  settlement,  were  that  the  pay- 
ment should  be  made  in  the  fall  of  1890. 

It  therefore  became  necessary,  in  order  that  the  plaintiff 
might  be  defeated  in  the  recovery  of  its  entire  original  debt, 
that  it  should  be  established  that  the  other  creditors  did 
accept  the  same  terms  of  settlement.  There  was  no  compo- 
sition agreement  as  far  as  plaintiff  was  concerned,  unles3  this 
condition  which,  according  to  the  verdict,  was  annexed  to 
its  acceptance  of  the  proposition  of  settlement  made  to  it, 
was  fulfilled. 

Instead  of  proving  its  fulfillment,  we  think  the  defendants 
have  admitted  its  non-fulfillment. 

Among  the  creditors  to  whom  this  proposition  was  made 
by  defendants,  and  who  were  to  be  parties  to  the  composition 
agreement,  were  the  Goldsboro  Oil  Company,  Lister's  Agri- 
cultural Works,  and  H.  S.  Miller  &  Co.,  the  last  named  being 
the  creditor  through  whose  agent  the  proposition  was  sub- 
mitted to  the  plaintiff. 

We  find  in  the  record  that  on  the  trial  it  was  admitted 
"that  the  defendants  settled  with  Litter's  Agricultural  Chemi- 
cal Works  on  the  terms  testified  to  by  W.  E.  Daniel;  that 
thev  settled  with  H.  S.  Miller  &  Co.  on  the  terms  set  out  in 
their  deed  of  trust  (Exhibit  'B'),  and  with  the  Goldsboro 
Oil  Company,  after  judgment  was  taken  for  the  debt  in  full, 
on  the  terms  testified  to  by  the  defendant  T.  L.  Emry,  on  his 
cross-examination." 
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The  "terms  testified  to  by  W.  E.  Daniel"  were  that  if  the 
fifty  per  cent,  was  not  paid  at  the  time  agreed  upon,  to-wit, 
in  November,  1890,"  the  whole  debt  wes  to  remain  due."  The 
terms  of  the  settlement  with  H.  S.  Miller  &  Co.,  which  were 
incorporated  in  the  deed  of  trust  made  to  secure  the  note 
given  to  represent  the  sum  due  according  to  the  compromise, 
were  that  those  creditors  (Miller  &  Co.)  should  continue  to 
hold  their  original  notes,  and  should  not  surrender  or  cancel 
them  until  the  new  note  for  one-half  the  debt  was  actually 
paid,  and  if  the  latter  note  was  not  paid  at  maturity  (Novem- 
ber 15,  1890)  then  the  original  debt  was  to  be  in  full  force 
against  the  defendant  "without  any  offset  except  what  may 
be  paid  thereon." 

Concerning  the  settlement  made  with  the  Goldsboro  Oil 
Company,  the  defendant  T.  L.  Emry  tes-.ified  that  when 
notified  by  the  agent  of  Miller  &  Co.,  to  whom  the  negotia- 
tions with  that  company  and  with  the  plaintiff  had  been 
entrusted,  that  the  Goldsboro  Company  would  not  accept  the 
proposition  made  to  it,  he  opened  negotiations  with  them 
himself;  and,  stating  what  took  place  as  the  consequence  of 
these  latter  negotiation?,  on  his  cross-examination  he  said: 
"  They  sued  and  took  judgment  at  May  Term,  1890,  of  Golds- 
boro Court,  with  the  understanding,  which  was  inserted  in 
the  judgment,  that  they  would  accept  fifty  percent,  within 
a  certain  time." 

We  must  assume  that  the  terms  upon  which  thes.e  three 
several  settlements  were  made  were  agreed  upon  by  the  par- 
ties concerned  in  each,  and  that  these  settlements  carried 
into  effect  the  only  agreements  made  with  these  particular 
creditors. 

The  terms  of  these  settlements  differed  very  materially,  we 
think,  from  the  terms  of  that  settlement  which  was  offered 
to  the  plaintiff,  and  which  it  conditionally  accepted.  It  is 
true  that  in  each  the  ratio  of  proposed  payment  to  the  entire 
debt  is  the  same,  to-wit,  fifty  per  cent  ;  but  to  two  of  these 
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creditors  it  was  allowed  to  make  only  a  conditional  compro- 
mise. They  were  not  required  to  surrender  or  cancel  the 
original  indebtedness  and  accept  in  lieu  thereof  absolutely  a 
new  promise  to  pay  one-half  of  the  surrendered  debt  in  the 
fall,  but  were  allowed  to  retain  their  original  claims  against 
the  defendant,  they  promising  to  surrender  them  if  the  pay- 
ment of  one-half  the  eum  was  promptly  made  as  agreed; 
otherwise,  the  original  claim  was  to  be  in  full  force.  This 
was  not  the  proposition  made  to  the  plaintiff  by  the  agent 
of  the  defendant,  as  testified  to  by  him  in  their  behalf,  nor 
is  it  the  composition  agreement  set  out  in  the  answer.  The 
retention  of  the  old  debt  under  such  condition  was  an  advan- 
tage not  offered  to  plaintiff. 

We  think  it  even  more  ovident  that  the  Goldsboro  Oil 
Company  did  not  accept  the  same  terms  of  settlement  which 
were  tendered  to  the  plaintiff;  that  it  demanded  and  received 
a  settlement  by  cash  before  the  fall  of  1890.  If  it  lad  accepted 
in  good  faith  the  terms  offered  to  the  plaintiff,  and  after- 
wards— but  not  because  of  any  secret  understanding — pay- 
ment had  been  anticipated  merely  for  the  accommodation  of 
the  debtor,  no  complaint  could  reasonably  be  made.  But 
such  are  not  the  facts  of  this  case.  Here  we  have  a  proposi- 
tion on  the  part  of  the  debtor  to  enter  into  a  certain  compo- 
sition agreement  with  a  certain  class  of  her  creditors,  and  an 
agreement  on  the  jart  of  one  creditor  that  he  will  enter  into 
that  composition,  provided  the  other  creditors  will  also  do  so. 
Nothing  less  than  the  strictest  compliance  with  the  terms  of 
the  proposed  composition  on  the  part  of  the  debtor,  and  on 
the  part  of  the  other  creditors  also,  can  bind  him.  The  most 
perfect  good  faith  is  required  of  all.  Any  preference  of  one 
creditor  over  another,  whether  that  preference  relates  to  the 
amount  to  be  paid  him,  to  the  time  when  it  is  to  be  paid,  or 
to  the  mauner  of  securing  its  prompt  payment,  taints  the 
whole  contract  and  renders  it  void. 
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From  what  has  been  said,  it  seems  to  follow  lhat  the  facts 
admitted  by  defendants  on  the  trial,  coupled  with  the  finding 
of  the  jury  on  the  first  issue,  establish  the  essential  fact  that 
there  is  no  contract  binding  the  plaintiff  to  accept  one-half 
of  its  debt  against  the  feme  defendant  in  full  satisfaction  of 
it,  and  the  other  issues  and  the  findings  of  the  jury  thereon 
become  of  no  importance  in  determining  the  rights  of  the 
parties.  The  very  foundation  of  the  defence  was  destroyed 
by  the  verdict  and  the  admissions,  and  plaintiff  was  entitled 
to  a  judgment  for  the  who'e  debt,  according  to  the  prayer  of 
the  complaint.  The  cause  is  remanded,  to  the  end  that  judg- 
ment may  be  so  entered. 

Error. 


CLAUDIA   REDMOND   v.    F.    L.    PIPPEN,  Administrator  of  J.   H. 
PIPPEN,  and  M.  H.  PIPPEN,  Executrix  of  W.  M.  PIPPEN. 

Action  on  Sealed  Note — Surety — Statute  of  Limitations. 

1.  The  lapse  of  three  years  between  the  maturity  of  or  last  payment  on 

a  sealed  note,  and  the  commencement  of  suit  thereon,  is  a  bar  to 
the  action  as  against  a  surety  thereto. 

2.  Section  153  (2)  of  The  Code,  prescribing  seven  years  after  the  qualifi- 

cation of  the  executor  or  administrator  as  the  time  within  which  a 
creditor  of  a  deceased  person  shall  bring  his  action,  does  not  put 
a  stop  to  the  operation  of  the  three  years  statute,  which  has  begun 
to  run;  therefore,  where  the  statute  began  to  run  in  favor  of  a  surety 
on28d  of  March,  1888,  the  surety  died  on  June  6,  1889,  and  his  exec- 
utrix qualified  on  June  8,  1889,  an  action  commenced  on  5th  of 
April,  1892,  was  barred  as  to  such  surety. 

8.  Section  153  (2)  applies  to  actions  against  a  personal  or  real  representa- 
tive instituted  to  compel  the  performance  of  some  duty  incumbent 
on  the  representative,  such  as  the  sale  of  land  for  assets,  and  not 
to  actions  brought  simply  to  ascertain  the  debt  and  reduce  it  to 
judgment. 
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Civil  action,  tried  before  Hoke,  J.,  and  a  jury,  at  Spring 
Term,  1893,  of  Edgecombe  Superior  Court,  to  recover  the 
amount  of  a  sealed  note  for  money. 

Defendants  admitted  liability  to  plaintiff  for  the  balance 
due  on  the  note,  as  to  the  defendant  F.  L.  Pippen,  adminis- 
trator of  J.  H.  Pippen,  the  principal  thereto,  but  contended 
that  as  to  the  executrix  of  W.  M.  Pippen,  the  surety  to  the 
note,  the  cause  of  the  action  was  barred  by  the  statute  of 
limitations  protecting  sureties  in  three  years. 

It  was  admitted  that  the  note  was  executed  much  more 
than  three  years  before  commencement  of  this  suit  by  J.  H. 
Pippen  as  principal  and  W.  M.  Pippen  as  surety,  and  sum- 
mons in  the  action  was  issued  on  April  5,  1892. 

It  was  also  admitted  that  J.  H.  Pippen  died  in  June,  1888, 
and  defendant  P.  L.  Pippen  qualified  as  his  administrator  on 
October  15,  1891.  That  W.  M.  Pippen  died  June  6,  1889, 
and  defendant,  his  executrix,  was  qualified  as  such  on  June 
8,188!). 

It  was  proved  further  that  J.  H.  Pippen,  the  principal  to 
the  note,  paid  the  interest  thereon  continuously  as  same 
became  due,  down  to  and  including  March  23,  1888,  which 
was  the  last  payment  made  by  him,  and  such  payments  were 
duly  entered  as  credits  on  the  note. 

There  was  no  evidence  offered  that  claim  had  been  pre- 
sented to  either  administrator  or  executrix.  The  Court  being 
of  the  opinion,  on  the  facts  admitted,  that  the  cause  was 
barred  as  to  the  surety  by  the  statute  of  limitations,  so 
instructed  the  jury,  who  returned  a  verdict  on  the  evidence 
in  favor  of  the  defendant  surety.     Plaintiff  excepted. 

Judgment  for  plaintiff  for  amount  of  note  against  princi- 
pal, and  that  the  defendant  surety  go  witlfout  day.  Appeal 
by  plaintiff. 

Mr.  John  L.  Bridgers,  for  plaintiff  (appallant). 
Messrs.  Gilliam  &  Son,  for  defendants. 
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&f  acKae,  J.:  Sii,ce  Wtlfare  v.  Thompson,  S3  X.  C,  27Gf  it 
has  been  firml  v  established  that  three  rears  is  a  bar  to  actions 
upon  sealed  note*  as  against  the  sureties  thereto.  Clark  s 
Code,  section  152  ('!). 

As  to  the  surety  \\\  M.  Pippen  himself,  there  is  no  ques- 
tion but  that  the  statute  of  limitations  would  bar  an  action 
against  him  in  three  years  after  the  last  payment.  It  is 
contended,  however,  that,  as  he  died  before  the  action  was 
barred  as  to  him,  by  virtue  of  section  153  (2)  the  time  is 
extended,  or,  as  said  in  the  plaintiff's  argument,  "that  his 
death  puU  a  stop  to  the  funning  of  the  statute  and  brings  to 
an  end  all  limitations  in  favor  of  the  dead  man's  estate. 
Upon  the  qualification  of  the  personal  representative,  a  new 
and  different  statute  of  limitations  begins  to  run,  to-wit,  the 
statute  governing  the  bringing  of  actions  against  the  personal 
representatives  of  decedents  (The  Code,  §153  (2),"  and  that 
notwithstanding  the  fact  that  the  statute  had  begun  to  run 
during  the  life  of  the  surety,  and  had  been  merely  suspended 
upon  his  death  until  the  qualification  of  his  executor,  after 
such  qualification  an  action  may  be  brought  upon  the  note 
at  any  time  within  seven  years. 

This  is  the  first  time,  as  far  as  we  know,  that  this  construc- 
tion has  been  sought  to  be  put  upon  the  section  last  named. 
The  statute  of  limitations,  Title  3  of  the  Code  of  Civil  Pro- 
cedure, is  comprised  of  several  chapters  and  many  sections, 
and  in  the  interpretation  of  any  one  section  thereof,  regard 
must  be  had  to  its  harmonv  with  the  whole. 

While  section  153  (2)  standing  alone  would  extend  the 
time  "by  any  creditor  of  a  deceased  person  against  his  per- 
sonal or  real  representative  within  seven  years  next  after 
the  qualification  of  the  executor  or  administrator,"  etc.,  we 
must  take  it  in  connection  with  section  155,  which  restricts 
44  within  three  years  an  action  upon  a  contract,  obligation  or 
liability  arising  out  of  a  contract  express  or  implied,  except 
those  mentioned  in  the  preceding  sections"  (which  especially 
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referred  to  contracts  under  seal,  section  152  (2),  Joyner  v. 
Massey,  97  N.  C,  148),  and  with  section  161,  which  provides 
"if  a  person  against  whom  an  action  may  be  brought  die 
before  the  expiration  of  the  time  limited  for  the  commence- 
ment thereof,  and  the  cause  of  action  survive,  an  action  may 
be  commenced  against  his  personal  representative  after  the 
expiration  of  that  time,  and  within  one  year  after  the  issuing 
of  letters  testamentary,"  etc. 

The  last  section  has  been  held  to  be  an  enabling  and  not 
a  disabling  statute,  and  to  apply  only  in  those  cases  where, 
but  for  its  interposition,  a  claim  would  be  barred  in  less  than 
one  year  from  the  grant  of  letters.  Benson  v.  Bennett,  112 
N.  C,  505. 

It  will  be  found  upon  examination  of  tlje  cases  wherein 
the  seven  years  statute  has  been  held  to  apply,  that  they 
were  brought  against  the  personal,  and  where  necessary,  the 
real  representatives,  for  the  enforcement  of  some  right  of 
which  the  debt  itself  was  but  the  foundation,  as  in  Lawrence 
v.  Norfleet,  90  N.  C,  533,  and  Worthy  v.  Mcintosh,  90  N.  C, 
536,  which  were  brought  by  the  administrator  d.  ft.  n.  against 
the  administrator  of  a  former  representative  to  recover  the 
unadministered  assets  which  were  or  ought  to  have  been  in 
his  hands;  or  as  in  Cox  v.  Cox,  84  N.  C,  138,  which  was  an 
action  for  a  legacy;  or  as  in  other  instances  which  might  be 
named,  upon  a  devastavit,  or  to  compel  the  sale  of  land  to 
pay  the  debts  of  the  decedent.  This  is  the  more  reasonable, 
as  the  result  of  an  action  against  the  personal  representative 
upon  an  ordinary  obligation  of  the  deceased,  is  simply  to 
ascertain  the  amount  of  the  debt  and  fix  it  in  a  judgment. 

It  is  impossible  by  any  other  construction  to  teconcile  the 
provisions  of  the  sections  cited. 

This  action  then  as  it  appears  was  barred  at  the  time  of 
its  commencement. 

Xo  Error. 
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M.  L.  T.  DAVIS  v.  B.  J.  SMITH  &  CO. 

Assignment  for  Benefit  of  Creditors — Partners — Reservation  of 
Homestead  and  Personal  Property  Exemptions— Fraudulent 
Intent— Burden  of  Proof. 

1 .  The  reservation  of  personal  property  and  homestead  exemptions  allowed 

by  law  for  both  of  the  assignors  in  a  deed  of  assignment  for  the 
benefit  of  creditors  is  neither  conclusive  nor  presumptive  evidence 
of  a  fraudulent  purpose. 

2.  One  partner,  with  the  consent  of  the  other  member  of  a  partnership, 

may  dispose  of  the  company's  effects  for  his  individual  use,  and  a 
creditor  cannot  interfere  to  prevent  the  application.  Therefore,  the 
reservation  by  assignors  in  a  deed  of  assignment  for  the  benefit  of 
creditors  of  homestead  and  personal  property  exemptions  out  of 
the  partnership  effects  did  not  raise  any  presumption,  rebutable  or 
otherwise,  of  a  fraudulent  purpose  on  the  part  of  the  assignors,  but 
was  a  circumstance  to  be  left  to  the  jury. 

3.  Where,  in  the  trial  of  an  action  to  set  aside  a  deed  of  assignment  as 

fraudulent,  it  was  admitted  that  the  assignors  attempted  to  secure 
a  larger  amount  of  indebtedness  to  one  of  the  preferred  creditors 
than  was  actually  due,  this  fact  did  not  shift  the  burden  of  proof 
of  fraudulent  intent  from  the  plaintiff  to  the  defendant  in  such 
action ;  nor  was  such  admitted  fact  such  presumptive  proof  of  fraud 
as  to  justify  the  Judge  in  declaring  the  deed  void  without  the  inter- 
vention of  a  jury,  but  it  was  some  evidence  of  a  fraudulent  purpose 
and  was  properly  submitted  to  the  jury  upon  an  issue  relating  to 
the  fraudulent  intent  of  the  assignors. 

4.  The  designation  of  an  irregular  method  of  either  Betting  apart  the 

homestead  or  appraising  personal  property  reserved  by  assignors 
in  a  deed  of  assignment  does  not  vitiate  the  instrument  or  taint  it 
with  fraud.  Therefore,  where  the  assignors  reserved  from  the 
operation  of  a  deed  of  assignment  the  exemptions  "allowed  by 
law,"  the  use  of  the  words  "to  be  set  apart  by  the  party  of  the 
second  part"  was  neither  conclusive  nor  presumptive  evidence  of 
fraud. 

Civil  action  to  set  aside  as  fraudulent  a  deed  of  assign- 
ment made  by  the  defendants  to  E.  II.  Meadows,  and  to 
recover  the  indebtedness  due  the  plaintiff  by  the  defendants, 
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tried  before  Hoke,  J.,  and  a  jury,  at  May  Term,  1S93,  of 
Craven  Superior  Court. 

The  assignee,  E.  H.  Meadows,  and  J.  A.  Meadows,  a  pre- 
ferred creditor,  were  made  parties  defendants. 

The  complaint,  after  setting  out  the  indebtedness  of  the 
defendants  to  (he  plaintiff  at  the  time  of  the  assignment, 
alleged : 

"5.  That  neither  B.  J.  Smith  &  Co.  nor  D.  W.  Smith  owed 
to  the  defendants  named  in  Class  II  of  preferences  in  said 
deed  the  sums  directed  to  be  paid. 

"6.  That  in  pursuance  of  the  provisions  in  the  deed,  and 
as  intended  therein,  the  assignee  selected  three  persons,  who 
set  aside  to  defendants  D.  W.  Smith  and  B.  J.  Smith  five 
hundred  dollars  worth  of  goods,  each  according  to  their 
valuation,  from  the  stock  of  B.  J.  Smith  &  Co.;  and  also  set 
aside  to  D.  W.  Smith  his  homestead  exemption,  including 
all  the  real  estate  described  in  the  said  deed  of  assignment, 
which  they  valued  at  the  sum  of  $100 — said  three  persons 
acting  lor  the  said  E.  H.  Meadows,  assignee. 

"7.  That  according  to  the  valuation  so  made,  and  in  fact, 
both  B.  J.  Smith  <fc  Co.  and  D.  W.  Smith  were  insolvent. 

14  8.  That  said  deed  of  conveyance  was  made  with  intent  to 
hinder,  delay  and  defraud  their  creditors,  and  the  said  E.  H. 
Meadows  and  J.  A.  Meadows  had  notice  of  such  fraudulent 
intent. 

"9.  That  E.  H.  Meadows  under  said  deed  has  taken  posses- 
sion of  personal  property  of  the  value  of  $900,  or  thereabouts, 
and  has  the  books  and  notes  of  said  B.  J.  Smith  &  Co.,  and 
of  D.  W.  Smith  and  B.  J.  Smith  for  debts  of  large  amounts, 
the  value  of  the  same  being  unknown  to  the  plaintiff,  but 
the  same  is  largely  in  excess  of  their  debts. 

"10.  The  allegations  made  herein,  except  as  to  the  exist- 
ence of  the  debts,  are  made  upon  information  derived  from 
the  public  records,  and  from  our  attorney,  who  gained  his 
knowledge  from  conversations   with    the   defendants   B.  J. 
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Smith  and  D.  W.  Smith,  and  received  by  us.  Wherefore, 
they  demand  judgment  that  the  said  deed  of  assignment  is 
fraudulent  and  void,  for  the  payment  of  their  just  debts,  and 
costs  thereon  accrued,  for  the  costs  of  this  action,  and  such 
other  and  further  relief  as  they  may  be  entitled  to." 

The  defendants  denied  the  fifth  and  eighth  articles  of  the 
complaint,  and  in  answer  to  ninth  article  thereof  said  that 
the  debts  due  the  said  B.  J.  Smith  &  Co.  and  D.  \V.  Smith 
and  B.  J.  Smith,  which  came  into  the  possession  of  the  defen- 
dant E.  H.  Meadows,  amounted  to  about  twenty-three  hun- 
dred dollars,  of  which  only  a  small  amount  could  be  col- 
lected by  law. 

The  deed  of  assignment  reserved  to  each  of  the  partners 
the  personal  property  exemptions  of  five  hundred  dollars  to 
be  assigned  and  set  apart,  if  they  should  so  elect,  out  of  the 
goods,  wares  and  merchandise  owned  by  them  as  partners; 
a  homestead  was  also  reserved  for  D.  W.  Smith,  one  of  the 
partners.  The  deed  provided  that  the  personal  property 
exemptions  and  the  homestead  should  be  set  apart  and 
assigned  by  the  assignee.  The  assignee  was  directed  to  pay, 
first,  attorney's  fee,  and  second  "  to  apply  the  balance  to  the 
payment  of  the  sum  of  $2,900  due  to  E.  H.  &  J.  A.  Meadows 
Company,  and  the  sum  of  $900  due  J.  A.  Meadows,  pro  rata" 
There  were  subsequent  classes  of  preferred  debts. 

Upon  the  examination  of  the  defendants,  J.  A.  Meadows 
being  sworn,  faid :  "  B.  J.  <fc  D.  W.  Smith  owed  me  nothing 
except  as  appears  upon  my  ledger  at  the  time  of  the  assign- 
ment. I  am  one  of  the  stockholders  and  directors  of  the 
E.  H.  &  J.  A.  Meadows  Company  (which  is  a  corporation),  and 
one  of  the  managers." 

E.  H.  Meadows,  being  duly  sworn,  said :  "  I  am  the  assignee 
of  B.  J.  Smith  &  Co.  and  D.  W.  Smith.  I  am  one  of  the 
stockholders  and  directors  of  the  E.  II.  <fe  J.  A.  Meadows 
Company,  and  one  of  the  managers.  At  the  time  of  the 
assignment  B.  J.  Smith  <fe  Co.  owed  to  J.  A.  Meadows  $432.63, 
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with  interest.  D.  W.  Smith  owed  to  J.  A.  Meadows,  includ- 
ing interest,  $350  68.  D.  W.  Smith  owed  to  E.  H.  &  J.  A. 
Meadow's  Company  $861.52.  B.  J.  Smith  owed  J.  A.  Meadows 
$18.09.  This  is  all  the  indebtedness  between  the  parties 
except  the  cotton  account.  We  were  advancing  money  to 
B.  J.  Smith  &  Co.  to  buy  cotton,  which  was  to  be  shipped  to 
us  to  secure  the  money.  At  the  time  of  the  assignment  they 
owed  us  $1,879.01.  We  had  the  cotton  at  that  time.  None 
of  the  cotton  had  been  sold  at  that  time.  Upon  a  sale  of  the 
cotton,  in  the  spring  following,  and  a  settlement  of  the  cotton 
account,  there  was  a  balance  to  the  credit  of  B.  J.  Smith  &  Co. 
of  about  $136.  About  $500  worth  of  this  cotton  had  been  sold 
on  December  10,  1891,  and  applied  to  the  debt,  which  left  a 
balance  of  about  $1,300,  which  balance  was  paid  by  the 
spring  sale  as  stated  above.  At  the  assignment  I  went  out 
to  Vanceboro  and  took  an  inventory,  and  laid  off  the  exemp- 
tion and  homestead.  I  selected  three  parties;  they  took  an 
inventory  of  the  goods  in  the  store,  which  amounted  to  about 
$1,120.  There  was  $120  in  excess,  which  Isold  to  Mrs. Smith, 
the  wife  of  D.  W.  Smith ;  left  the  balance  of  stock,  $1,000  by 
inventory,  as  the  exemptions  of  B.  J.  Smith  and  D.  W.  Smith ; 
the  estimate  of  the  assessors  was  at  the  actual  value.  The 
same  three  men  laid  off  the  homestead  and  personal  property 
exemptions.  My  recollection  is  that  they  gave  D.  W.  Smith 
the  property  on  which  he  resided  as  his  homestead.  I  was 
present.  They  reported  in  writing  to  me.  I  accepted  the 
report  and  acted  upon  it.  My  mind  is  not  clear  as  to  the 
allotment  of  the  homestead.  I  have  received  no  money  from 
the  lands,  and  have  done  nothing  with  the  lands  as  assignee. 
Part  of  the  land  was  sold  under  mortgage  to  Nancy  Coward. 
Since  the  assignment  I  bought  the  land  at  $450." 

Examined  by  the  Defendants'  Counsel. — "The  personal  prop- 
erty sold  to  Mrs.  Smith,  amounting  to  $120,  was  sold  for  its 
full  value.     I  was  present  at  the  time  the  assignment  was 
drafted.     D.  W.  Smith  was  present  at  the  time  it  was  drawn. 
7 
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B.  J.  Smith  was  not.  I  gave  D.  W.  Smith  information  as  to 
the  indebtedness  due  E.  H.  &  J.  A.  Meadows  Company  and 
J.  A.  Meadows,  which  is  preferred  in  the  assignment.  I  did 
not  have  my  books  present.  I  had  asked  the  bookkeeper  as 
to  the  amount  of  the  indebtedness.  The  $2,900  due  E.  H.  & 
J.  A.  Meadows  Company  was  intended  to  cover  the  general 
account;  the  $900  was  intended  to  cover  the  individual 
account  of  J.  A.  Meadows.  I  received  the  book  accounts  and 
notes,  besides  the  $120  sold  to  Mrs.  Smith.  I  mean  by  this, 
that  there  was  no  assets  left  after  the  assignment  of  the  home- 
stead and  personal  property  exemption.  I  applied  the  cash 
($120)  to  the  payment  to  the  first  preferred  creditor,  and  the 
expenses.  I  have  received  nothing  from  the  books;  most  of 
them  are  worthies.?.  There  may  be  $300  or  $400  collectible, 
but  there  are  controversies  on  these  about  payments,  etc. ;  six- 
teen hundred  and  odd  dollars  has  been  paid  on  the  preferred 
-debts  of  J.  A.  Meadows  Company  and  J.  A.  Meadows.  That 
was  the  amount  that  I  ascertained  subsequent  upon  examina- 
tion of  my  books.  I  turned  over  the  books  and  book  accounts 
to  Mrs.  Holland  Smith,  the  wife  of  D.  W.  Smith,  and  took  a 
mortgage  on  the  homestead,  payable  in  one,  two,  three,  four 
years.  The  mules  were  included  in  the  transfer  to  Mrs.  Hol- 
land Smith ;  in  fact,  the  entire  assets.  I  received  the  full  mar- 
ket value  for  assets  turned  over  to  Mrs.  Smith.  The  mortgage 
referred  to  above  was  taken  by  E.  H.  &  J.  A.  Meadows  Com- 
pany and  J.  A.  Meadows  in  satisfaction  of  the  debts  due  them 
and  preferred  in  the  assignment." 

The  following  issues  were  submitted  to  the  jury: 

1.  Was  the  assignment  made  with  intent  to  delay,  hinder 
and  defraud  creditors  of  assignors?     Answer:  No. 

2.  What  was  amount  of  indebtedness  from  B.  J.  Smith  to 
J.  A.  Meadows,  existing  at  the  time  of  alignment  and 
intended  to  be  secured?     Answer:  $18.09. 
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3.  What  was  amount  of  indebtedness  from  B.  J.  Smith  & 
Company  to  J.  A.  Meadows,  existing  at  time  of  assignment 
and  intended  to  be  secured?    Answer:  $432.63. 

4.  What  was  amount  of  indebtedness  from  D.  W.  Smith 
to  E.  H.  &  J.  A.  Meadows,  existing  at  time  of  assignment 
and  intended  to  be  secured?    Answer:  $861.80. 

5.  What  was  amount  of  indebtedness  from  D.  W.  Smith 
to  J.  A.  Meadows,  existing  at  time  of  assignment  and  intended 
to  be  secured  ?    Answer :  $350.68. 

6.  What  amount  has  the  trustee  realized  from  the  assign- 
ment since  action  commenced?     Answer:  $1,600. 

All  the  issues  except  the  first  were  answered  by  consent. 
His  Honor  charged  the  jury,  reviewing  the  evidence,  that 
the  circumstances  were  submitted  to  them  from  which  to 
determine  the  intention  of  the  assignors  B.  J.  Smith  and  D.  W. 
Smith,  and  that  they  were  to  say  whether  the  assignments 
were  made  with  the  honest  purpose  of  paying  their  debts  or 
for  the  purpose  of  delaying,  hindering  and  defrauding  their 
creditors,  and  that  the  burden  of  proof  was  upon  the 
plaintiffs. 

To  this  issue,  the  first,  the  jury  responded  "No."  The 
plaintiffs  moved  to  set  aside  verdict  and  for  a  new  trial,  which 
was  overruled,  and  plaintiffs  excepted. 

The  plaintiffs  moved  for  judgment  as  demanded  in  com- 
plaint.    Motion  denied.     Plaintiffs  excepted. 

Plaintiffs  moved  for  judgment  against  defendants  for  costs. 
Motion  overruled.     Plaintiffs  excepted. 

The  Court  rendered  judgment  against  the  defendants  B.  J. 
Smith  &  Co.  for  the  debts  d'ue  the  plaintiffs,  but  refused  to 
set  aside  the  deed,  and  plaintiffs  appealed,  assigning  as  error — 

1.  That  there  was  no  evidence  that  should  have  been 
submitted  to  the  jury  upon  the  first  issue. 

2.  That  there  was  no  evidence  upon  which  the  finding  of 
the  jury  upon  the  first  issue  can  be  supported  in  law. 
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3.  That  his  Honor  erred  in  charging  that  the  burden  of 
proof  was  upon  the  plaintiffs,  and  failing  to  charge  that 
by  the  admission  of  the  defendants  and  their  testimony,  as 
introduced  by  the  plaintiffs,  the  burden  was  put  upon  the 
plaintiffs. 

4.  The  refusal  of  the  judgment  as  prayed  by  plaintiffs. 

Mr.  W.  D.  Mclver,  for  plaintiffs  (appellants). 
Mr.  W.  W.  Clark,  for  defendants. 

Avery,  J.:  The  exceptions  raise  three  questions — (1)  whether 
there  was  any  evidence  to  support  the  finding  upon  the  first 
issue,  which  alone  was  submitted  to  the  jury;  (2)  whether 
the  admitted  facts  shifted  the  burden  of  proof  from  the  plain- 
tiffs to  the  defendants  by  raising  a  presumption  that  the  deed 
of  assignment  was  fraudulent;  (3)  whether  there  was  error 
in  refusing  the  motion  of  the  plaintiffs  for  judgment  upon 
the  verdict. 

If  it  plainly  appears  upon  the  face  of  a  deed  of  assignment 
that  it  was  executed  not  in  good  faith,  but  for  the  purpose  of 
securing  the  ease  and  comfort  of  the  debtor,  the  Court  is 
empowered  to  declare  it  void  without  the  intervention  of  a 
jury.  Woodruff  v.  Bowles,  104  N.  C,  197 ;  Brown  v.  Mitchell, 
102  N.  C,  347 ;  Hardy  v.  Simpson,  13  Ired.,  132.  Is  the  res- 
ervation of  personal  property  and  homestead  exemptions  for 
both  of  the  assignors  conclusive  evidence  of  a  fraudulent 
intent  on  their  part  ?  We  think  not.  The  reservation  of  the 
right  to  the  personal  property  exemption  and  the  homestead 
"allowed  by  law"  was  neither  conclusive  nor  presumptive 
evidence  of  a  fraudulent  purpose.  Barber  v.  Buffaloe,  111 
N.  C,  206 ;  Eigenbrun  v.  Smith,  98  N.  C,  207 ;  Bobbin  v.  Bod- 
well,  105  N.  C,  236. 

While  "  it  is  well  settled  that  each  member  of  a  partner- 
ship has  a  right  to  require  the  application  of  the  joint  effects 
to  the  joint  debts  before  any  portion  of  them  can  be  directed 
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to  the  satisfactioD  of  the  individual  debts,"  it  is  a  rule  of  law, 
as  firmly  established,  that,  "  with  the  assent  of  the  partners, 
any  one  of  them  is  free  to  dispose  of  the  company's  effects 
for  his  individual  use,  and  a  creditor  cannot  interfere  to  pre- 
vent the  application."     Allen  v.  GriMom,  90  N.  C ,  90 ;  Clement 
v.  Foster,  3  Ired.  Eq.,  213 ;  Rankin  v.  Jones,  2  Jones'  Eq.,  169. 
If  there  is  no  lien  in  favor  of  the  creditors  of  the  firm,  we 
fail  to  see  the  force  of  the  contention  that  the  reservation  of 
the  exemptions  out  of  the  partnership  effects,  as  the  law  per- 
mitted them  to  do,  by  agreement  among  themselves,  raised  a 
rebuttable,  if  not  a  conclusive,  presumption  of  a  fraudulent 
purpose  on  the  part  of  the  assignors.    The  late  Chief  Justice 
Smith,  in  Allen  v.  Grissom,  conceding  that  there  was  conflict- 
ing authority  as  to  the  right  of  partners,  under  an  agreement 
among  themselves,  to  apply  partnership  funds,  by  assignment 
or  otherwise,  to  the  payment  of  individual  debts,  says :  "  This 
is  the  doctrine  established  by  repeated  recognitions  in  this 
Court,  from  which,  whatever  may  be  the  decisions  elsewhere, 
we  are  not  at  liberty  to  depart,  and  it  commends  itself  to  our 
approval." 

Admitting,  therefore,  that  the  research  of  the  industrious 
couusel  for  the  plaintiff  has  enabled  him  to  array  much 
authority  from  text-writers  and  Courts  which  have  adopted 
different  views,  we  are  not  required  to  again  renew  the  dis- 
cussion of  questions  so  long  ago  settled  by  our  learned  pre- 
decessors. 

The  admitted  fact  that  the  plaintiffs  in  the  deed  attempted 
to  secure  a  larger  amount  of  indebtedness  to  any  of  the 
preferred  creditors  than  was  actually  due,  while  it  fell  as  far 
short  of  presumptive  proof,  was  evidence  of  a  fraudulent 
purpose,  which,  as  we  understand  the  case,  was  submitted  to 
the  jury  as  bearing  upon  the  first  issue.  The  weight  of  the 
testimony,  in  view  of  all  accompanying  circumstances  shown, 
was  to  be  determined  by  them. 


102  IN  THE  SUPREME  COURT.  [Vol. 

Coggins  r.  Flythe. 


After  reserving  the  homestead  and  personal  property 
exemption  "allowed  by  law,"  the  use  of  the  subsequent 
language,  "  to  be  set  apart  by  the  party  of  the  second  part," 
constitutes  neither  conclusive  nor  presumptive  evidence  of 
fraud.  Having  reserved  only  such  exemptions  as  the  Con- 
stitution and  laws  recognized,  the  designation  of  some 
irregular  method  of  either  setting  apart  the  homestead  or 
appraising  personal  property  would  not  vitiate  the  instru- 
ment or  taint  it  with  fraud.  It  would  be  simply  evidence  that 
the  assignors  were  ignorant  of  the  law  or  misunderstood  the 
method  of  proceeding  prescribed  by  statute,  while  it  was 
still  permissible  for  any  aggrieved  creditor,  who  should  obtain 
judgment  and  sue  out  execution,  to  pursue  the  proper 
remedies  to  enforce  his  own  judgment. 

We  can  see  no  error  in  the  charge  of  the  Court,  that  the 
burden  still  rested  upon  the  plaintiffs  to  prove  the  fraud  which 
they  alleged  to  the  satisfaction  of  the  jury.  We  find  no 
testimony  which  in  law  would  have  shifted  the  burden  of 
proof,  but  only  circumstances  bearing  upon  the  inquiry 
involved  in  the  issue  submitted,  the  weight  of  which  was 
properly  submitted  to  the  jury.     There  was 

No  Error. 


K.  R.  COGGINS  et  al.  v.  JESSE  R.  FLYTHE  et  al. 

Action  on  Guardian  Bond — Competency  of  Witnesses — Liability 

of  Guardian — Negligence  of  Guardian. 

1.  In  an  action  on  a  guardian  bond  executed  before  August  1,  1868,  in 

which  a  reference  has  been  ordered  to  state  an  account,  the  guard- 
ian is  a  competent  witness. 

2.  The  sworn  returns  of  a  guardian  are  admissible,  in  a  proceeding  before 

a  referee  to  state  an  account  of  the  guardianship,  in  corroboration 
of  the  testimony  of  such  guardian. 


r 
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3.  Where  the  inventory  and  account  of  Bales  by  an  administrator,  show- 

ing assets,  are  followed  by  a  sworn  statement  of  disbursements, 
accompanied  by  Touchers,  such  statement  is  prima  facie  correct, 
and  the  burden  of  showing  that  the  assets  have  not  been  duly 
administered  is  upon  him  who  alleges  that  fact.  Therefore,  in  an 
action  on  a  guardian  bond,  in  which  the  plaintiff  sought  to  hold 
the  guardian  liable  for  failure  to  collect  moneys  alleged  to  be  due 
from  an  administrator  of  an  estate  in  which  the  ward  was  inter- 
ested, it  appeared  that  the  administrator,  now  deceased,  had  filed 
his  account  in  1866,  which  had  been  audited  by  the  Clerk:  Held, 
that  the  burden  of  showing  that  the  administrator  did  not  apply 
the  assets  of  the  estate  for  its  benefit  rested  upon  the  plaintiff. 

4.  Where  an  administrator  received  money  in  1862, 1863  and  1864 — a  large 

proportion  thereof  in  January,  1862 — and  paid  debts  of  the  intes- 
tate in  1862,  1863,  1864  and  18C5,  it  was  proper  to  apply  to  the 
balance  on  hand  at  the  close  of  the  war  the  scale  of  Confederate 
currency  of  January,  1863,  being  an  average,  instead  of  applying 
to  each  item  of  debit  and  credit  the  scale  fixed  for  the  respective 
dates  thereof. 

5.  Where  there  is  no  evidence  that  an  administrator  appropriated  to  his 

own  use  the  funds  of  his  intestate,  he  is  not  chargeable  with  interest 
on  receipts. 

6.  Where  in  a  guardian's  account  a  balance  was  struck  at  the  end  of 

every  year  and  interest  computed  according  to  the  rule  in  guardian 
accounts,  and  the  receipts  and  expenditures  were  both  in  Confed- 
erate money,  the  scale  was  properly  applied  at  the  end  of  the  war 
upon  the  balance  then  found  to  be  due. 

7.  Where  the  account  and  vouchers  of  an  administrator  showed  disburse- 

ments from  time  to  time  during  the  period  of  administration,  it  is 
to  be  presumed,  in  the  absence  of  proof  to  the  contrary,  that  the 
money  was  paid  out  as  it  was  received. 

8.  During  the  war  an  administrator  paid  with  Confederate  currency  cer- 

tain simple  contract  debts  instead  of  debts  of  higher  dignity  which 
were  charges  on  the  land  of  decedent,  and  by  emancipation  the 
estate  of  decedent  became  insolvent,  so  that  the  land  had  to  be 
sold:  Held,  that  in  view  of  the  general  financial  disturbances  of 
the  period  and  the  unwillingness  of  holders  of  debts  generally  to 
accept  payment  in  Confederate  money,  the  guardian  of  the  chil- 
dren of  decedent  is  not  liable  on  his  bond  for  failure  to  bring  an 
action  against  the  administrator  as  for  a  devastavit. 

9.  It  was  not  negligence  in  a  guardian  in  1865  to  rent  land  and  hire  out 

slaves  for  cash  in  Confederate  currency. 
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vrsunoUr  liable  for  the  necessary  expenses  of 
^  i.iiux  w  remove  him, 

^j^e  ■_•{  bis  will,  a  testator  devised  certain  property  to 
...    ultirenof  his  brother,  and  by  another  clause  gave 
j.  v   us  brother  for  life,  at  his  death  to  descend  to 
.....i.     i  i.-hiW  of  such  brother  born  after  the  date  of  the 
»..-»»  ■s*e*tor's  death,  has  an  interest  in  the  land. 
a,..,^"  ^Iknveil  the  administrator  of  an  estate  in  which 
-  •civ  inwrrsted  to  take  charge  of  the  real  estate,  he  is 
s  wnnls  for  the  rents  up  to  the  time  the  land  was  sold 
ti-f^ji'tii  "s  debts. 
.  .  a*-  "  iwbie  to  his  ward  for  negligence  in  failing  to  eue  on  a 
,i«  :ov  ward  until  the  parties  thereto  become  insolvent 

■it  guardian  bond  of  defendant  Flylhe,  heard  upon 
>  s  u>  referee's  report, at  April  Term,  1892,  of  North- 
v  <u.trior  Court. 

■i  :  v  judgment  both  parties  appealed. 
a*.ts  are  sufficiently  stated  by  Associate  Justice  Mao 
i  the  consideration  of  the  several  exceptions  filed  by 


/,'.  It.  Ptehtit,  for  plaintiffs. 

►•*.  T.  W.  Mason,  Willis  Bat/ley  and  W,  W.  Peebles  &  Son, 
■ml  ants. 

Kae,  J-:  This  was  an  action  upon  the  bond  of  Flylhe, 
in  of  the  relators,  heard  upon  exceptions  to  the 
a  report  at  April  Term,  1892,  of  Northampton  Supe- 
urt.  It  is  proper  to  say  that  while  the  case  conies 
n  appeals  of  both  plaintiff's  and  defendants  from  the 
■nt  of  his  Honor  Judge  Brown,  the  exceptions  to  be 
red  are  from  the  rulings  of  MacRae,  Judge,  at  a 
is  term  of  said  Court. 

rill  first  consider  the  plaintiffs'  appeal:  Exceptions  1, 
d  7  involve  ihe  admissibility  of  the  testimony  of 
'lythe  and    William   (Irani,  two  of   the  defendants, 
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being  exceptions  to  certain  findings  of  fact  based  wholly  or 
in  part  upon  the  testimony  of  the  said  defendants. 

It  is  contended  by  the  learned  counsel  for  the  plaintiffs 
that  the  defendants  are  incompetent  to  testify  by  reason  of 
the  proviso  of  section  580  of  The  Code,  that  "no  person 
who  is  or  shall  be  a  party  to  an  action  founded  upon  a 
judgment  rendered  before  the  first  day  of  August,  1868,  or 
on  any  bond  executed  prior  to  said  date,  *  *  *  shall  be 
a  competent  witness  on  the  trial  of  such  action.,, 

It  will  appear,  however,  by  an  examination  of  the  record, 
that  this  action  was»  brought  upon  two  bonds  of  defendant 
Flythe,  as  guardian,  one  executed  before  and  the  other  after 
August  1,  1868,  and  that  there  was  an  amendment  of  the 
complaint  allowed  by  the  referee,  striking  out  all  reference 
to  the  bond  executed  since  that  date;  but  all  of  the  testimony 
of  defendant  Grant  and  nearly  all  of  that  of  defendant 
Flvthe  was  admitted  before  the  amendment  and  while  the 
action  was  upon  the  two  bonds. 

But  we  are  not  prepared  to  hold  that  the  testimony  was 
incompetent  under  section  580,  even  when  the  action  is  based 
upon  the  bond  executed  prior  to  August  1,  1868,  alone. 
There  has  been  much  legislation  upon  the  subject  of  evidence 
of  late  years  in  North  Carolina.  Before  1866,  generally 
speaking,  no  party  in  interest  was  a  competent  witness  on 
the  trial  of  an  action.  In  that  year,  by  chapter  43  of  the 
Acts  of  Assembly,  called  "  An  Act  to  Improve  the  Law  of 
Evidence,"  the  door  was  opened  to  all,  and  now,  by  section 
589  of  The  Code,  "  no  person  offered  as  a  witness  shall  be 
excluded  by  reason  of  his  interest  in  the  event  of  the  action." 
It  will  not  be  necessary  to  advert  to  section  590,  which  pro- 
vides certain  exceptions  to  this  general  rule. 

In  the  C.  C.  P.  of  1868,  under  the  head  "  A  party  may 
examine  his  adversary  as  a  witness,"  section  333  provided 
"A  party  to  an  action  may  be  examined  as  a  witness  at  the 
instance  of  the  adverse  party,  or  of  any  one  of  several  adverse 
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it  :hat  purpose  may  be  compelled  in  the  same 

subject  to  the  same  rules  of  examination  as  any 

*    :iv$5jv  to  testify  either  at  the  trial  or  conditionally  or 

*.  u  sfcon/*    This  section  is  the  basis  of  section  580  of 

***    :  Oxfr,  and  is  the  first  paragraph  thereof. 

c    lot  of  1S79,  chapter  183,  added  a  proviso  that  "no 

v  vv:  who  is  a  party  to  a  suit  now  existing  or  which  may 

*.i\er  be  commenced,     *     *     *     that  is  founded  on  any 

*     *     bond  under  seal  for  the  payment  of  money,  or 

,-  :  viiuoned  to  pay  money,  executed  prior  to  the  first  day  of 

lu  «ust,  1868,  shall  be  a  competent  witness,"  etc.     This  act 

*a$  construed  not  to  apply  to  official  bonds.     Morgan  v. 

Hunting,  86  N.  C,  p.  66. 

There  was  a  material  change  in  this  proviso  by  the  Acts 
of  1883,  cli.  310,  in  which  the  words  any  bond  are  used,  and 
the  words,  "  for  the  payment  of  money  or  conditioned  to  pay 
money,"  are  omitted;  and  the  plaintiff  contends  that  the 
eflect  of  the  last  mentioned  amendment  was  to  make  incom- 
petent any  party  to  an  action  upon  any  bond,  official  or 
otherwise,  executed  prior  to  August  1,  1868. 

Section  580  of  The  Code  is  composed  of  section  333,  C.  C.  P., 
with  the  proviso  introduced  by  the  Act  of  1879,  as  amended 
by  the  Act  of  1883. 

A  subsequent  Act,  chapter  361  of  1885,  enables  defendants 
who  are  administrators  or  executors  to  testify  in  actions  upon 
bonds  executed  before  August  1,  1868,  where  there  is  a  ref- 
erence to  state  an  account.  This  Act,  it  seems  to  us,  was 
passed  out  of  abundant  caution  and  to  exclude  such  a  con- 
clusion in  regard  to  executors  and  administrators,  as  is 
sought  by  the  plaintiff  in  the  case  of  a  guardian,  for  it  is 
impossible  that  section  580  could  be  made  to  apply  to  the 
examination  of  a  defendant  upon  a  reference  to  state  an 
account.  The  present  action  is  in  the  nature  of  a  bill  in 
equity  for  an  account.  The  very  nature  of  the  action  makes 
it  a  bill  of  discovery,  the  object  of  which  is  to  have  the  defen- 
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dant  guardian  to  answer  upon  oath,  and  to  make  discovery 
of  his  dealings  as  guardian.  1st  Story  Eq.  Jur.,  §  447;  2d 
Story  Eq.  Jur.,  §  689. 

While  the  Act  of  1879  was  amended  by  the  Act  of  1883 
so  as  to  strike  out  the  words  "  for  the  payment  of  money," 
(fee,  and  make  it  read  "upon  any  bond,"  to  give  it  the  con- 
struction called  for  by  the  plaintiff,  and  to  hold  that  the 
defendant  guardian  could  not  testify  nor  be  compelled  to 
testify  upon  the  taking  of  the  account,  would  take  away  the 
equitable  jurisdiction  of  the  Court  to  require  a  discovery 
and  accounting  by  a  fiduciary,  the  essence  of  which  is  the 
examination  of  the  defendant  and  the  discovery  of  him 
under  oath.  It  is  to  be  noted  that  this  action  is  not  the  old 
action  for  discovery  in  aid  of  the  prosecution  or  defence  of 
another  action,  which  was  abolished  by  section  579  of  The 
Code,  having  been  rendered  useless  by  the  changes  in  the 
law  of  evidence. 

The  proceeding  in  which  the  testimony  of  these  defendants 
was  given  was  upon  the  taking  of  the  account  demanded  by 
the  plaintiff,  before  the  referee,  and  not  upon  the  trial  of  the 
action. 

Exception  2  is  to  finding  No.  8, "  That  there  is  no  evidence 
that  the  administrator  used  any  of  the  money  received  by 
him  on  account  of  said  estate  for  any  other  purpose  than  for 
the  payment  of  the  debts  and  expenses  of  administration  of 
said  estate,  or  that  he  did  not  pay  out  in  satisfaction  of  such 
debts  and  expenses  the  same  money  which  he  received  on 
account  of  said  estate." 

The  administrator  and  estate  referred  to  above  are  S.  J. 
Calvert,  administrator  upon  the  estate  of  Newitt  Harris, 
deceased. 

The  contention  of  plaintiffs  is  that  the  defendant  guardian 
and  the  sureties  on  his  bond  are  liable  for  the  failure  of  the 
guardian  to  hold  the  said  administrator  to  account  for  a 
devastavit  alleged  to  have  been  committed  by  him  in  the 


♦ 


108  IN  THE  SUPREME  COURT.  [Vol. 


Cogoins  v.  Flythe. 


said  administration  to  the  damage  of  the  warJs  of  said 
guardian,  the  present  relators. 

The  said  Calvert,  administrator,  died  before  the  commence- 
ment of  the  present  action ;  there  has  been  no  final  settle- 
ment of  the  estate  of  his  intestate,  and  no  administrator 
de  bonis  non  has  ever  been  appointed  for  that  purpose. 

The  administrator  filed  his  inventory  and  account  of  sales 
at  March  Term,  1862,  of  Northampton  County  Court,  and 
an  account  of  his  administration  was  stated  by  the  Clerk  of 
the  Superior  Court  of  said  county  in  some  action  pending 
in  said  Court  and  the  vouchers  are  now  on  file  in  said 
Clerk's  office. 

From  these  data  the  referee  has  made  up  the  account  of 
said  administration. 

Plaintiff  contends  that  from  this  account  there  is  evidence 
that  the  said  administrator  did  use  the  money  which  came 
into  his  hands  as  administrator ;  that  by  June,  1862,  he  had 
received  $5,219.21,  and  up  to  January,  1863,  he  had  paid  out 
only  $2,271.24;  and,  further,  that  it  appears  by  said  account 
that  he  paid  a  part  ($407)  of  one  of  the  bonds  which  he 
ought  to  have  paid  in  full  before  paying  any  simple  contract 
debt.  As  to  the  contention  that  this  account  furnishes  in 
itself  some  evidence  that  the  administrator  used  the  funds 
of  his  intestate  for  his  own  benefit,  we  think  that  it  requires 
more  than  an  admission  that  the  administrator  had  the 
money  in  his  possession  to  prove  that  he  appropriated  it  to 
his  own  use.  It  was  not  always  easy  to  pay  the  debts  of  an 
estate  considered  fully  solvent  in  Confederate  money,  and 
this  a  matter  of  general  information. 

It  would  seem  that  the  burden  in  this  case  should  be  upon 
the  plaintiff,  for  the  account  filed  or  taken  before  the  Clerk, 
with  the  vouchers,  wns  presumably  under  the  oath  of  the 
administrator,  and  therefore  prima  facie  correct.  Grant  v. 
Hughes,  94  N.  C,  231.  It  would  be  hard  measure  to  put  upon 
the  defendants  in  this  action  the  burden  of  disproving  the 
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allegations  of  plaintiff  as  to  the  mismanagement  of  the  estate, 
the  administrator  of  which  is  now  deceased.  The  finding, 
we  think,  is  in  accordance  with  the  evidence.  It  is  true  that 
an  action  against  an  executor  or  administrator,  when  the 
plaintiff  shows  by  the  inventory  and  account  of  sales  that 
assets  came  into  the  hands  of  the  personal  representative, 
the  burden  is  upon  him  to  show  that  they  have  been  duly 
administered ;  but  when,  in  addition  to  the  inventory  and 
account  showing  assets,  there  is  the  further  statement  under 
oath  of  his  disbursements,  this  is  prima  facie  evidence,  sub- 
ject to  attack,  but  it  stands  if  no  evidence  is  offered  to  dis- 
pute it. 

In  Villines  v.  Norfleet,  2  Dev.  Eq.,  167,  where  it  was  sought 
to  surcharge  a  settlement  of  an  executor's  account  by  com- 
missioners appointed  by  the  Court,  it  was  held  that  said  set- 
tlement, while  not  a  bar  to  a  future  action,  did  rebut  a  pre- 
sumption of  fraud. 

Exceptions  3  and  9. — These  exceptions  involve  the  cor- 
rectness of  the  referee's  finding,  and  the  ruling  of  the  Judge 
below  on  the  fourth,  fifth  and  sixth  exceptions,  relating  to 
the  finding  of  the  referee  that  Newitt  Harris  was  indebted 
to  S.  J.  Calvert  on  open  account  $1,200.  The  point  is  whether 
the  account  filed  by  the  administrator  is  prima  facie  evidence 
of  its  truth,  or  is  it  necessary,  when  it  is  denied  in  the  com- 
plaint that  the  guardian  should  offer  proof  to  sustain  it? 
This  is  the  same  question  which  we  have  just  discussed. 

Section  16  of  the  complaint  alleges  that  the  adminis- 
trator rendered  the  account  in  December,  1866.  This  action, 
as  we  have  said,  is  not  for  an  accounting  by  the  adminis- 
trator, but  it  is  an  action  against  the  guardian  and  the  sure- 
ties upon  his  bond,  alleging  that  the  guardian  negligently 
permitted  an  estate  in  which  his  wards  were  interested  to  be 
squandered;  it  was  alleged  that  8.  J.  Calvert,  administrator 
of  Newitt  Harris,  had  rendered  an  account  in  1866  in  which 
he  retained  $1,200  to  pay  an  alleged  debt  to  himself,  which 
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debt  was  in  fact  not  owing  to  him.  There  was  no  question 
about  the  account  having  been  rendered,  it  was  as  to  the  cor- 
rectness of  the  $1,200  alleged  debt;  it  appeared  in  the  account, 
the  plaintiff  had  a  right  to  attack  it. 

It  may  be  that,  as  was  said  in  Finch  v.  Ragland,  2  Dev.  Eq., 
137,  the  Court  presumes  against  an  administrator  dealing 
with  the  estate  for  his  own  benefit;  but  in  the  same  case  it 
was  said  by  the  elder  Ruffin :  "  It  may  be  said  that  the 
defendant  ought  to  discharge  himself  by  proof.  In  such  case 
the  answer  is  proof.  If  an  administrator  inventory  a  debt  as 
desperate  he  cannot  be  charged  with  it  but  by  proof  on  the 
other  side  that  it  was  collected  or  might  have  been.  Here 
the  plaintiffs  have  sought  to  charge  the  defendants  upon  their 
oath.  They  must  take  their  answer,  subject,  indeed  to  be 
disproved."  That  action  was  brought  directly  against  the 
administrator  for  an  account,  etc.  How  much  more  strongly 
does  his  Honors  reasoning  apply  to  the  present  case,  where 
it  is  sought,  in  a  suit  against  a  guardian,  to  falsify  an  account 
rendered  by  the  administrator  of  an  estate  in  which  his 
wards  were  interested,  the  administrator  having  rendered  an 
account  and  died  long  ago.  This  will  apply  to  the  $1,200 
retainer,  where  no  voucher  was  filed,  as  well  as  to  the  $556.13 
item,  alleged  to  have  been  paid  to  Samuel  Calvert,  adminis- 
trator. 

Exception  4  relates  to  finding  11  of  the  referee,  which  is 
the  same  as  finding  13  of  the  Judge,  and  it  is  as  follows: 
"The  estate  of  said  Drewry  Harris  was  amply  able  to  pay 
all  the  debts  owing  by  said  Drewry  Harris  as  principal,  and 
but  for  the  two  surety  debts  aforesaid  it  would  not  have 
been  necessary  to  sell  the  lands  devised  by  said  Drewry  to 
Thomas,  Mary,  Martha  and  Addie  Harris." 

The  contention  is  that  Drewry  Harris's  estate  was  amply 
able  to  pay  all  his  debts  without  recourse  to  his  lands,  had 
the  executor  properly  applied  the  proceeds  of  the  personalty. 
And  this  contention  is  correct,  but  the  sale  of   the  land 
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became  necessary  by  reason  of  the  two  surety  debts,  which 
remained  unpaid  after  the  payment  of  legacies  in  Confederate 
money  by  the  executor,  and  as  it  appeared  that  the  executor 
was  insolvent,  and  nothing  could  have  been  made  out  of 
him  by  an  action  by  the  guardian,  the  result  has  not  been 
affected  by  this  finding. 

Exception  8  relates  to  the  overruling  of  plaintiffs,  third 
exception,  which  was  in  these  words:  "For that  he  admitted 
the  guardian  returns  offered  by  defendants." 

These  returns  were  referred  to  in  the  testimony  of  defen- 
dant Flythe  and  were  testified  by  him  to  be  correct;  they 
were  admissable  as  part  of  testimony  and  as  a  sworn  state- 
ment in  corroboration  of  his  testimony,  which  we  have  held 
to  he  competent. 

Exception  10  is  first  to  the  application  of  the  scale  in  the 
administration  account  and  second  to  the  application  of  the 
scale  in  the  guardian  account  by  the  referee;  that  it  was 
error  to  have  applied  the  scale  of  Confederate  currency  to 
the  balance  found  to  be  in  the  hands  of  the  administrator  at 
the  end  of  the  war.  The  administrator  appears  by  the 
account  to  have  reduced  the  personal  property  of  his  intestate 
to  money  in  1862, 1863  and  1864 — a  large  proportion  thereof 
in  January,  1862 — and  to  have  paid  the  debts  of  his  intestate 
during  the  years  1862,  1863  and  1865.  The  balance  on 
hand  at  the  end  of  the  war  was  $2,084.08— this  sum  was 
scaled  at  $3  for  $1,  the  scale  value  of  January,  1863 — being 
an  average — instead  of  an  application  of  the  scale  to  each  item 
of  debt  and  credit  in  the  account.  This  seems  to  have  been 
in  accordance  with  the  practice  in  North  Carolina,  and  to  be 
sustained  by  the  decisions  of  this  Court.  Francis  v.  Wilson, 
74  N.  C,  368 ;  Drake  v.  Drake,  82  N.  C,  443 ;  McNeill  v.  Hodges, 
83-504. 

The  exception  is  further  to  a  failure  on  the  part  of  the 
referee  to  charge  the  administrator  with  interest  on  his 
receipts.     Having  sustained  the  finding  that  there  was  no 
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After  reserving  the  homestead  and  personal  property 
exemption  "allowed  by  law,"  the  use  of  the  subsequent 
language,  "  to  be  set  apart  by  the  party  of  the  second  part," 
constitutes  neither  conclusive  nor  presumptive  evidence  of 
fraud.  Having  reserved  only  such  exemptions  as  the  Con- 
stitution and  laws  recognized,  the  designation  of  some 
irregular  method  of  either  setting  apart  the  homestead  or 
appraising  personal  property  would  not  vitiate  the  instru- 
ment or  taint  it  with  fraud.  It  would  be  simply  evidence  that 
the  assignors  were  ignorant  of  the  law  or  misunderstood  the 
method  of  proceeding  prescribed  by  statute,  while  it  was 
still  permissible  for  any  aggrieved  creditor,  who  should  obtain 
judgment  and  sue  out  execution,  to  pursue  the  proper 
remedies  to  enforce  his  own  judgment. 

We  can  see  no  error  in  the  charge  of  the  Court,  that  the 
burden  still  rested  upon  the  plaintiffs  to  prove  the  fraud  which 
they  alleged  to  the  satisfaction  of  the  jury.  We  find  no 
testimony  which  in  law  would  have  shifted  the  burden  of 
proof,  but  only  circumstances  bearing  upon  the  inquiry 
involved  in  the  issue  submitted,  the  weight  of  which  was 
properly  submitted  to  the  jury.     There  was 

No  Error. 


K.  R.  COGGINS  et  al.  v.  JESSE  R.  FLYTHE  et  al. 

Action  on  Guardian  Bond — Competency  of  Witnesses — Liability 

of  Guardian — Negligence  of  Guardian. 

1.  In  an  action  on  a  guardian  bond  executed  before  August  1,  1868,  in 

which  a  reference  has  been  ordered  to  state  an  account,  the  guard- 
ian is  a  competent  witness. 

2.  The  sworn  returns  of  a  guardian  are  admissible,  in  a  proceeding  before 

a  referee  to  state  an  account  of  the  guardianship,  in  corroboration 
of  the  testimony  of  such  guardian. 
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3.  Where  the  inventory  and  account  of  Bales  by  an  administrator,  show- 

ing assets,  are  followed  by  a  sworn  statement  of  disbursements, 
accompanied  by  Touchers,  such  statement  is  prima  facie  correct, 
and  the  burden  of  showing  that  the  assets  have  not  been  duly 
administered  is  upon  him  who  alleges  that  fact.  Therefore,  in  an 
action  on  a  guardian  bond,  in  which  the  plaintiff  sought  to  hold 
the  guardian  liable  for  failure  to  collect  moneys  alleged  to  be  due 
from  an  administrator  of  an  estate  in  which  the  ward  was  inter- 
ested, it  appeared  that  the  administrator,  now  deceased,  had  filed 
his  account  in  1866,  which  had  been  audited  by  the  Clerk:  Held, 
that  the  burden  of  showing  that  the  administrator  did  not  apply 
the  assets  of  the  estate  for  its  benefit  rested  upon  the  plaintiff. 

4.  Where  an  administrator  received  money  in  1862, 1863  and  1864 — a  large 

proportion  thereof  in  January,  1862 — and  paid  debts  of  the  intes- 
tate in  1862,  1863,  1864  and  18G5,  it  was  proper  to  apply  to  the 
balance  on  hand  at  the  close  of  the  war  the  scale  of  Confederate 
currency  of  January,  1863,  being  an  average,  instead  of  applying 
to  each  item  of  debit  and  credit  the  scale  fixed  for  the  respective 
dates  thereof. 

5.  Where  there  is  no  evidence  that  an  administrator  appropriated  to  his 

own  use  the  funds  of  his  intestate,  he  is  not  chargeable  with  interest 
on  receipts. 

6.  Where  in  a  guardian's  account  a  balance  was  struck  at  the  end  of 

every  year  and  interest  computed  according  to  the  rule  in  guardian 
accounts,  and  the  receipts  and  expenditures  were  both  in  Confed- 
erate money,  the  scale  was  properly  applied  at  the  end  of  the  war 
upon  the  balance  then  found  to  be  due. 

7.  Where  the  account  and  vouchers  of  an  administrator  showed  disburse- 

ments from  time  to  time  during  the  period  of  administration,  it  is 
to  be  presumed,  in  the  absence  of  proof  to  the  contrary,  that  the 
money  was  paid  out  as  it  was  received. 

8.  During  the  war  an  administrator  paid  with  Confederate  currency  cer- 

tain simple  contract  debts  instead  of  debts  of  higher  dignity  which 
were  charges  on  the  land  of  decedent,  and  by  emancipation  the 
estate  of  decedent  became  insolvent,  so  that  the  land  had  to  be 
sold:  Held,  that  in  view  of  the  general  financial  disturbances  of 
the  period  and  the  unwillingness  of  holders  of  debts  generally  to 
accept  payment  in  Confederate  money,  the  guardian  of  the  chil- 
dren of  decedent  is  not  liable  on  his  bond  for  failure  to  bring  an 
action  against  the  administrator  as  for  a  devastavit. 

9.  It  was  not  negligence  in  a  guardian  in  1865  to  rent  land  and  hire  out 

slaves  for  cash  in  Confederate  currency. 
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10.  A  guardian  is  not  personally  liable  for  the  necessary  expenses  of 

resisting  a  proceeding  to  remove  him. 

1 1.  Where,  by  one  clause  of  his  will,  a  testator  devised  certain  property  to 

certain  named  children  of  his  brother,  and  by  another  clause  gave 
certain  lands  to  his  brother  for  life,  at  his  death  to  descend  to 
"his  children,"  a  child  of  such  brother  born  after  the  date  of  the 
will,  but  before  testator's  death,  has  an  interest  in  the  land. 

12.  Where  a  guardian  allowed  the  administrator  of  an  estate  in  which 

his  wards  were  interested  to  take  charge  of  the  real  estate,  he  is 
liable  to  his  wards  for  the  rents  up  to  the  time  the  land  was  sold 
to  pay  decedent's  debts. 

13.  A  guardian  is  liable  to  his  ward  for  negligence  in  failing  to  sue  on  a 

a  note  due  the  ward  until  the  parties  thereto  become  insolvent. 

Action  on  guardian  bond  of  defendant  Flythe,  heard  upon 
exceptions  to  referee's  report,  at  April  Term,  1892,  of  North- 
ampton Superior  Court. 

From  the  judgment  both  parties  appealed. 

The  facts  are  sufficiently  stated  by  Associate  Justice  Mac- 
Rae  in  the  consideration  of  the  several  exceptions  filed  by 
the  parties. 

Mr.  R.  11.  PeebUs,  for  plaintiffs 

Messrs.  T.  \V.  Mason,  Willis  Bagley  and  W.  W.  Peebles  &  Son, 
for  defendants. 

MacRae,  J.:  This  was  an  action  upon  the  bond  of  Flythe, 
guardian  of  the  relators,  heard  upon  exceptions  to  the 
referee's  report  at  April  Term,  1892,  of  Northampton  Supe- 
rior Court.  It  is  proper  to  say  that  while  the  case  comes 
up  upon  appeals  of  both  plaintiffs  and  defendants  from  the 
judgment  of  his  Honor  Judge  Brown,  the  exceptions  to  be 
considered  are  from  the  rulings  of  MacRae,  Judge,  at  a 
previous  term  of  said  Court. 

We  will  first  consider  the  plaintiffs'  appeal:  Exceptions  1, 
5,  6  and  7  involve  the  admissibility  of  the  testimony  of 
Jesse  Flythe  and    William   Grant,  two  of   the  defendants, 
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being  exceptions  to  certain  findings  of  fact  based  wholly  or 
in  part  upon  the  testimony  of  the  said  defendants. 

It  is  contended  by  the  learned  counsel  for  the  plaintiffs 
that  the  defendants  are  incompetent  to  testify  by  reason  of 
the  proviso  of  section  580  of  The  Code,  that  "no  person 
who  is  or  shall  be  a  party  to  an  action  founded  upon  a 
judgment  rendered  before  the  first  day  of  August,  1868,  or 
on  any  bond  executed  prior  to  said  date,  *  *  *  shall  be 
a  competent  witness  on  the  trial  of  such  action." 

It  will  appear,  however,  by  an  examination  of  the  record, 
that  this  action  was-  brought  upon  two  bonds  of  defendant 
Flythe,  as  guardian,  one  executed  before  and  the  other  after 
August  1,  1868,  and  that  there  was  an  amendment  of  the 
complaint  allowed  by  the  referee,  striking  out  all  reference 
to  the  bond  executed  since  that  date;  but  all  of  the  testimony 
of  defendant  Grant  and  nearly  all  of  that  of  defendant 
Flvthe  was  admitted  before  the  amendment  and  while  the 
action  was  upon  the  two  bonds. 

But  we  are  not  prepared  to  hold  that  the  testimony  was 
incompetent  under  section  580,  even  when  the  action  is  based 
upon  the  bond  executed  prior  to  August  1,  1868,  alone. 
There  has  been  much  legislation  upon  the  subject  of  evidence 
of  late  years  in  North  Carolina.  Before  1866,  generally 
speaking,  no  party  in  interest  was  a  competent  witness  on 
the  trial  of  an  action.  •  In  that  year,  by  chapter  43  of  the 
Acts  of  Assembly,  called  "  An  Act  to  Improve  the  Law  of 
Evidence,"  the  door  was  opened  to  all,  and  now,  by  section 
589  of  The  Code,  "  no  person  offered  as  a  witness  shall  be 
excluded  by  reason  of  his  interest  in  the  event  of  the  action." 
It  will  not  be  necessary  to  advert  to  section  590,  which  pro- 
vides certain  exceptions  to  this  general  rule. 

In  the  C.  C.  P.  of  1868,  under  the  head  "A  party  may 
examine  his  adversary  as  a  witness,"  section  333  provided 
"A  party  to  an  action  may  be  examined  as  a  witness  at  the 
instance  of  the  adverse  party,  or  of  any  one  of  several  adverse 
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This  exception  is  also  to  the  allowance  of  the  items  $325, 
March  1, 1864,  and  $1,200,  March  1,  1865,  upon  the  ground 
that  there  was  no  evidence  to  support  them.  They  appeared 
in  the  account  of  the  guardian,  which  he  swears  to  be  true; 
they  were  open  to  attack,  and  in  our  opinion  were  not 
successfully  repelled.  While  apparently  large  items,  the 
scale  applied  to  the  balance  as  of  January  1,  1865,  reduced 
them  to  very  small  sums. 

Exception  16  was  withdrawn  and  17  is  admitted  to  be  well 
taken.  It  is  to  an  evident  error  of  Judge  MacRae  in  writing 
the  word  "sustained,"  instead  of  "overruled,"  to  the  defen- 
dants' tenth  exception,  and  was  so  treated  throughout  the 
subsequent  proceedings  and,  therefore,  did  not  affect  the 
result  to  the  prejudice  of  the  plaintiff.     There  is 

No  Error. 

defendants'  appeal. 

MacRae,  J.  :  The  first  and  fourth  exceptions  of  defendants 
involve  a  construction  of  the  will  of  Drewry  Harris.  The 
clauses  of  the  will  bearing  upon  the  point  areas  follows: 

"Item  2.  I  give  and  bequeath  unto  Thomas  C,  Mary  and 
Martha,  children  of  my  brother  Newitt  Harris,  sixteen 
negroes  (naming  them)  to  be  equally  divided  between  the 
said  children  of  my  brother,  to  them  and  their  heirs  forever." 

"Item  6.  I  lend  unto  my  brother  Newitt  Harris  during 
his  natural  life  my  negro  man  'Big  John/  also  all  my  land 
and  improvements  thereon,  on  the  south  or  west  side  of 
Potecasi  creek,  and  at  the  death  of  ray  said  brother  I  give 
the  said  land  and  the  negro  to  his  children,  to  them  and 
their  heirs  forever." 

The  children  of  Newitt  Harris  were  the  present  relators, 
Thomas,  Mary,  Martha  and  Addie.  It  is  contended  by  the 
defendants  that  the  said  Addie  Harris  is  not  entitled  to  a 
share  with  the  other  children  of  Newitt  Harris  in  the  land 
devised  in  the  above  recited  Item  6  of  Drewry  Harris's  will, 
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because,  although  said  Addie  was  living  at  the  death  of  the 
testator,  she  was  not  in  being  at  the  time  of  the  making  of  his 
will,  having  been  born  afterwards,  and  that  the  true  construc- 
tion of  said  will  would  include  only  those  children  who  were 
living  at  the  time  of  the  execution  of  the  will,  and  because 
the  intention  of  the  testator  can  be  collected  from  Item  2, 
taken  in  connection  with  Item  6,  to  have  been  in  favor  only 
of  the  children  who  were  then  living. 

The  principle,  as  stated  in  Williams  on  Executors,  §  981, 
is:  "Generally  speaking,  every  one  who  at  the  time  of  the 
testator's  death  falls  within  the  described  class  of  children 
will  be  entitled.  But  where  it  appears  from  express  declar- 
ation or  clear  inference  upon  the  will  that  the  testator 
intended  to  confine  his  bequests  to  those  only  who  answered 
the  description  at  the  date  of  the  instrument,  such  intention 
must  be  carried  into  effect.  A  court  of  equity,  however,  is 
always  anxious  to  include  all  the  children  in  existence  at  the 
time  of  the  death  of  the  testator."  Defendants  rely  upon 
Lockhart  v.  Lockhart,  3  Jones  Eq.,  305,  where  it  is  said  that, 
u  Where  a  testator  in  one  part  of  a  will  uses  words  descriptive 
of  a  class,  and  in  another  part  uses  the  same  words  of  the 
same  persons,  the  presumption  is  that  in  both  cases  the  words 
are  used  in  the  same  sense." 

The  application  of  the  above  stated  principle  was  to  a  very 
different  state  of  facts  than  is  presented  to  us.  The  question 
was  whether  certain  children  took  under  the  will  of  Sarah 
Lockhart  per  stirpes  or  per  capita.  By  Item  2  there  was  a 
specific  bequest  "  unto  the  children  of  my  son  John."  Item 
5,  being  the  residuary  clause,  gives  all  other  property  undis- 
posed of  in  former  items  of  the  will  "  to  the  children  of  my 
deceased  son  John,  and  my  shis  Benjamin  and  Joseph." 
The  Court  found  no  difficulty  in  arriving  at  the  conclusion 
that  the  children  of  John,  being  named  as  a  class  in  the  sec- 
ond item,  and  the  same  words  of  description  being  used  in 
the  fifth  item,  took  there  also  as  a  class.  In  the  present  case 
there  can  be  no  room  for  construction. 
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Item  2  gives  sixteen  slaves  to  certain  persons,  naming  them 
and  describing  them  as  "children  of  my  brother  Newitt," 
the  enjoyment  to  be  immediate  upon  the  death  of  the  testa- 
tor. By  the  subsequent  item  he  gives  the  land  to  his  brother 
for  life,  "  and  at  the  death  of  my  said  brother,  I  give  the  said 
land  *  *  *  to  his  children."  It  would  be  a  very  strained 
construction  which  would  limit  this  devise  to  the  children 
living  at  the  execution  of  the  will.  By  all  rules  it  would 
take  in  children  born  after  the  death  of  the  testator,  and 
living  at  the  death  of  their  father  Newitt.  In  this  case,  how- 
ever, Addie  was  living  at  the  death  of  the  testator,  and  was 
entitled  to  share  in  the  devise. 

"  In  a  bequest  to  a  class  of  persons,  as  to  children,  Courts 
will  effectuate  the  intention  of  the  testator  by  including  as 
many  persons  answering  the  description  as  possible."  Meares 
v.  Meares,  4  Ired.,  192. 

Second  Exception. — It  appears  from  the  referee's  report  that 
on  November  25,  1801,  Newitt  Harris  died  intestate,  leaving 
a  considerable  personal  property  and  two  tracts  of  land 
known  as  the  Tisdale  and  Powell  places;  that  S.  J.  Calvert 
qualified  as  administrator  on  his  estate  in  1861,  and  gave 
bond,  wrhich  bond  remained  solvent  up  to  January,  1874. 
Until  the  emancipation  of  the  slaves  the  estate  of  Newitt 
Harris  remained  solvent,  but  the  said  administrator  took 
charge  of  the  real  estate  of  his  intestate,  and  declined  to  sur- 
render it  to  the  guardian  on  the  ground  that  Confederate 
money  was  depreciating  so  rapidly  he  could  not  tell  what 
would  be  the  condition  of  the  estate.  The  guardian  made 
no  demand  for  possession  until  two  years  after  the  qualifica- 
tion of  the  administrator,  under  an  apprehension  that  the 
administrator  was  entitled  to  hold  the  land  for  two  years. 
The  guardian  was  requested  by  the  administrator,  however, 
to  rent  out  the  land  for  18G5,and  he  rented  the  Tisdale  tract 
for  that  year,  and  the  rent  appears  in  his  account.  He  could 
not  rent  the   Powell    tract.     After   the   emanci nation  said 
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estate  became  insolvent,  and  on  the day  of , 

18  — ,  said  administrator  began  proceedings  to  sell  said 
lands  for  assets  for  the  payment  of  debts,  and  said  Flythe 
and  Mary,  Martha  and   Thomas  were   duly   made  parties 

defendant.     Said  lands  were  sold  on  the day  of , 

18  -.,  and  the  prices  obtained  for  them  appear  in  the  account. 

Upon  the  foregoing  facts  the  referee  declined  to  charge  the 
guardian  with  the  reasonable  rents  of  said  lands,  but  stated 
an  account  of  what  said  reasonable  rents  would  be.  The 
plaintiff  excepted  to  the  refusal  of  the  referee  to  charge  the 
guardian  with  said  rents.  This  exception  was  sustained  by 
the  Judge,  and  defendants  excepted,  and  this  constitutes  the 
matter  now  involved  in  Exception  2.  The  defendant  does 
not  except  to  the  finding  of  the  referee  as  to  the  value  of  the 
rents,  if  the  guardiau  is  chargeable  with  them  at  all. 

The  administrator  has  no  concern  with  the  real  estate  of 
his  intestate  until  it  becomes  necessary  to  sell  the  same  for 
assets,  when  the  statute  provide3  the  proceeding  by  which  he 
may  subject  the  same  to  sale  for  the  purpose  indicated.  The 
Code,  §1436,  et  seq.;  Schouler  on  Executors,  §§212,  213,  509. 

The  guardian  was  invested  with  full  power  and  authority 
over  the  estate  of  his  wards.  They  were  the  heirs  and  the 
owners  of  the  land  of  their  ancestor,  subject  to  the  payment 
of  his  debts.  Before  the  Act  of  1846-'47  the  procedure  to 
subject  the  lands  to  the  payment  of  debts  was  at  the  instance 
of  the  creditor  and  against  the  heirs.  After  this  act  the  per- 
sonal representative  was  required  to  take  proper  proceeding 
for  that  purpose,  but  until  this  proceeding  was  had  it  was  the 
duty  of  the  guardian  to  take  charge  of  the  land  and  rent  it 
out  or  use  it  for  the  benefit  of  the  heirs.  If  the  administrator 
had  collected  the  rents  and  paid  debts  with  it,  there  being  a 
deficiency  of  personal  assets,  a  Court  of  Equity  would  not 
hold  the  guardian  accountable.  Hiriton  v.  Whitehurst,  71 
N.  C,  66;  Moore  v.  Shields,  68  N.  C,  327.  The  order  of  sale 
for  assets  ascertains  that  it  was  necessary  to  sell  the  land,  but 
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not  that  the  rents  which  ought  to  have  beeu  collected  by  the 
guardian  had  been  appropriated  to  the  payment  of  debts. 
There  is  no  evidence  that  the  administrator  collected  any 
rents.  The  guardian  is  already  charged  with  the  rent  for 
1865  of  one  tract,  and  if  he  has  shown  that  the  other  tract 
could  not  be  rented  for  that  year  lie  is  not  chargeable  there- 
for. He  should  be  held  liable  for  the  rents  which  he  ought 
to  have  collected  for  the  heir*. 

Third  Exception. — Newitt  Harris,  the  father  of  the  relators 
of  plaintiff,  died  intestate  in  November,  1861,  leaving  con- 
siderable personal  property  and  two  tracts  of  land.  His  estate 
was  solvent  up  to  the  emancipation  of  the  slaves.  Drewry 
Harris  died  in  1860,  leaving  a  will  by  which  he  devised  a 
tract  of  land  to  Newitt  for  life,  and  after  his  death  to  his  chil- 
dren, the  relators. 

Newitt  Harris  as  principal,  and  Drewry  Harris  as  surety, 
owed  two  bonds — one  to  Summerill  and  the  other  to  Phillips. 
S.  J.  Calvert  was  administrator  on  the  estate  of  Newitt  Harris, 
and  retained  $1,200  on  a  simple  contract  debt  to  himself,  and 
paid  Samuel  Calvert  $556.13  on  a  simple  contract  debt,  leav- 
ing unpaid  the  two  bonds  above  described. 

The  estate  of  Newitt  Harris  was  amply  able  to  have  paid 
these  specialty  debts.  The  executor  of  Drewry  Harris  filed 
a  petition  to  sell  the  lands  of  his  testator,  and  sold  the  land 
to  pay  the  two  bonds  aforesaid,  on  which  Newitt  Harris  was 
principal  and  Drewry  was  surety. 

Plaintiff  ( harges  that  the  administrator  of  Newitt  Harris 
was  guilty  of  a  devastavit  in  paying  the  simple  contract  debts 
of  his  intestate  before  the  specialty  debts,  thus  exhausting 
the  personalty,  as  it  turned  out,  by  reason  of  the  subsequent 
emancipation  of  the  slave3,  and  making  it  necessary  for  the 
executor  of  Drewry  to  sell  the  land  which  had  been  devised 
to  the  relators,  the  wards  of  defendant  Flythe ;  and  that 
said  defendant  should  have  sued  the  bond  of  the  adminis- 
trator of  Newitt.     The  referee  found  that  an  action  bv  the 
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guardian  against  the  administrator  would  have  availed  the 
wards  nothing,  except  that  it  would  have  revealed  the  devas- 
tavit in  paying  simple  contract  debts  in  preference  to  special- 
ties, by  reason  whereof  he  failed  to  pay  the  bonds  upon  which 
Newitt  was  principal,  and  made  it  necessary  to  subject  to  the 
payment  of  the  same  the  lands  of  Drewry,  which  had  been 
devised  to  the  wards. 

Plaintiff  excepted  to  this  finding  by  referee,  and  insisted 
that  an  account  of  the  estate  of  Newitt  would  show  that 
plaintiff's  relators  were  greatly  damaged  by  a  failure  on  the 
part  of  their  guardian  to  bring  this  action.  Defendants 
excepted  to  all  of  this  finding,  except  that  such  suit  would 
have  availed  nothing.  MacRae,  Judge,  sustained  defend- 
ants'exceptions  on  the  ground  that  the  estate  of  Newitt  was 
solvent  at  the  time  of  the  payment  of  the  simple  contract 
debts,  and  was  rendered  insolvent  afterwards  without  fault 
of  the  administrator.  Upon  plaintiff's  exception,  the  same 
Judge  held  that  upon  a  recasting  of  the  account  it  will  appear 
whether  this  exception  is  well  taken.  Defendants  except  to 
this  ruling  upon  the  ground  that  it  was  hypothetical  and 
inconsistent  with  his  rulings  upon  defendants'  exception. 
Upon  such  recasting  it  is  made  to  appear  that  the  said 
estate  was  solvent  at  the  time  when  the  payments  were  made; 
and,  as  we  have  held,  upon  consideration  of  the  plaintiff's 
appeal,  that  the  defendants  ought  not  to  be  held  liable  as  for 
a  devastavit,  on  account  of  the  circumstances  of  this  case,  it 
follows  that  the  recasting  of  the  account  worked  no  harm 
to  the  defendants. 

Exception  5  is  to  the  ruling  of  MacRae,  Judge,  whereby 
the  guardian  was  charged  with  the  bond  of  T.  W.  Jordan, 
A.  J.  Jordan  and  F.  S.  Faison  for  the  rent  of  the  Potecasi 
land  for  1873,  due  January  1,  1874. 

Flythe,  the  guardian,  rented  the  Potecasi  land  for  1873  to 
T.  W.  Jordan,  and  took  his  note,  with  A.  J.  Jordan  and  F.  S. 
Faison  as  sureties,  for  $200,  due  Januarv  1,  1874.     At  the 
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time  of  the  execution  of  the  note  the  sureties  were  reputed 
to  be  solvent,  but  in  1872  and  1873  large  judgments  had 
been  taken  and  docketed  against  said  Faison.  The  guardian 
found  it  necessary  to  sue  these  same  parties  in  1872  and 
1875  in  order  to  collect  other  rent  notes  out  of  them,  but  he 
failed  to  sue  upon  the  note  in  question  until  1870,  when  all 
the  parties  thereto  were  insolvent.  A  guardian  is  not  an 
insurer,  but  he  is  required  to  use  reasonable  diligence.  He 
had  notice  in  this  instance,  for  he  had  found  it  necessary  to 
sue  the  same  parties  in  1872  and  again  in  1875;  but  he 
waited  two  years  before  taking  legal  steps  to  collect  this 
note,  and  then  the  parties  were  insolvent.  If  he  had  acted 
with  reasonable  promptness  he  could  have  made  the  money. 
He  should  be  held  liable  for  its  loss  for  the  want  of  the 
exercise  of  ordinary  care. 

Exceptions  6  and  7. — The  referee  filed  the  post-bellum 
accounts  of  the  guardian,  showing  a  balance  due  Addie 
Harris  January  1, 1881,  of  $551.07,  and  a  balance  due  Mary 
L.  Coggin8  of  $63  on  June  1,  1877. 

The  defendants  excepted  to  this  finding,  for  that  in  fact 
Mary  L.  received  one-third  instead  of  one-fourlh  qf  the  rents 
of  the  Potecasi  land.  In  this  account  the  guardian  was 
charged  with  one-fourth  of  said  rents  as  that  which  should 
have  been  paid  to  Mary,  but  by  some  inadvertence  the 
counsel  for  the  guardian  excepted  upon  the  ground  that  he 
should  have  been  charged  with  one- third  of  said  rents,  and 
the  exception,  by  the  same  inadvertence,  was  sustaiued.  The 
defendants'  counsel,  after  the  supplemental  report,  proposed 
to  withdraw  this  exception  and  let  the  account  stand  as 
originally  made  by  the  referee.  As  it  evidently  was  a  mistake, 
this  ought  to  have  been  allowed.  There  is  no  analogy  between 
this  and  paying  money  under  a  mistake  of  law.  These 
exceptions  should  be  sustained. 

The  eighth  exception  is  to  errors  in  the  account  stated  by 
the  referee  of  S.  J.  Calvert,  administrator  of  Newitt  Harris. 
As  we  have  held  on  the  plaintiffs'  as  well  as  the  defendants' 
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appeal  that  the  defendant  ought  not  to  be  held  liable  for  a 

failure  to  sue  the  administration  bond  on  account  of  the 

alleged  devastavit,  this  exception  should  be  sustained  upon 

the  fifth  ground. 

All  the  exceptions  having  been  disposed  of,  it  follows  that 

the  defendants  are  not  liable  for  the  sum  of  $18G.8G  each 

and  interest,  the  sum  found  to  be  in  the  hands  of  S.  J.  Calvert, 

administrator;    that   the    plaintiffs'  relator,   Mar}',   is   not 

entitled  to  recover  of  defendants  the  sum  of   $151.39,  but 

that  the  defendant  Jess8  Flythe  ought  to  have  judgment 

against  Mary  L.  Coggins  for  $17.21,  with  interest  from  the 

1st  of  January,  1S77,  and  that  the  relator  Addie  should  have 

judgment  against  the  defendants  for  the  amount  of  their 

bond,  to  be  discharged  on  the  payment  of   $043.10,  with 

interest  thereon  from  January  1,  1881. 

Modified. 


BRITISH  AND  AMERICAN  MORTGAGE  COMPANY  v.  W.  W. 

LONG  et  al. 

Description  in  Deed — Reformation  of  Deed — Cloud  vpon 

Title — Injunction. 

1.  Where  the  proper  construction  of  the  description  of  land  in  a  deed 

gives  the  grantor  all  the  land  to  which  he  lays  claim,  the  reforma- 
tion of  the  deed  to  correct  a  supposed  misdescription  will  be  denied. 

2.  When  a  deed  or  will  once  sufficiently  identifies  the  thing  by  its  known 

name  or  other  means  and  then  superadds,  unnecessarily,  to  the 
description,  such  further  description,  though  inaccurate,  will  not 
vitiate  the  previous  and  perfect  description  ;  therefore,  where  the 
owners  of  a  large  body  of  land  sold  off  two  small  tracts  so  as  to 
divide  it  into  three  separate  tracts  and  subsequently  conveyed  the 
remainder,  describing  it  as  "  those  tracts  or  parcels  of  land  lying 
in  one  body,"''  and  the  boundaries  following  such  description 
clearly  show  the  intention  of  the  parties  to  include  in  the  deed  the 
three  tracts  remaining  unsold  :  Held,  that  the  description  in  the 
deed  will  cover  all  the  land  within  the  boundaries,  although  there 
are  three  tracts  instead  of  one. 
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8.  Under  ch.  6,  Acts  of  1893,  to  determine  adverse  claims  to  land,  the 
owner  of  land  is  entitled  to  an  injunction,  pending  the  action,  to 
restrain  a  judgment  creditor  of  his  vendor  from  selling  the  land 
under  a  judgment  asserted  to  be  a  lien  upon  it. 

Appeal  from  an  order  continuing  a  restraining  order  to 
the  hearing,  made  in  chambers  at  Halifax,  by  Whitaker,  J. 
Defendants  appealed. 

The  plaintiff  complained  that  in  February,  1890,  the  defen- 
dants Long  and  wife  made  a  deed  of  trust  to  secure  plaintiff 
for  money  loaned,  conveying  certain  lands  in  Halifax  and 
Warren  Counties  by  the  following  description:  "All  the 
following  described  real  estate,  lying  in  the  counties  of  War- 
ren and  Halifax  and  State  of  North  Carolina,  to- wit:  All 
those  tracts  or  parcels  of  land  lying  in  one  body  in  the  coun- 
ties of  Warren  and  Halifax,  of  which  the  late  Samuel  A.  Wil- 
liams was  seized  and  possessed  at  the  time  of  his  death, 
bounded  on  the  north  by  the  lands  of  Henry  Wallett  and 
G.  Branch  Alston;  on  the  west  by  the  lands  of  John  Neal, 
Dudley  Neal,Transberry  Neal  and  LaFayette  Williams;  on 
the  south  by  the  lands  of  W.  H.  Shearin,  W.  G.  Shearin, 
Mrs.  Ruina  T.  Alston  and  S.  W.  Hamlet;  and  on  the  east  by 
Big  Fishing  Creek  and  the  land  of  T.  C.  Williams;  contain- 
ing in  all  seven  thousand  acres,  more  or  less." 

The  plaintiff  has  recently  discovered  by  an  actual  survey 
•  of  the  land  that  the  same  does  not  lie  in  one  body,  as  described 
in  said  deed  of  trust,  but  by  reason  of  the  sale  by  former 
owners  of  two  small  tracts  off  of  the  said  body,  it  is  now 
divided  into  three  separate  tracts,  about  4,506  acres  in  one, 
about  1,344  acres  in  another,  and  about  82  acres  in  the  third. 

Plaintiff  further  complains  that  the  misdescription  above 
named  occurred  by  the  mutual  mistake  of  all  the  parties  to 
the  deed  of  trust ;  that  certain  judgment  creditors  of  defen- 
dant Long,  who  are  also  defendants  in  this  action,  and  whose 
judgments  had  been  docketed  since  the  registration  of  said 
deed  of  trust,  were  making  efforls  to  sell  said  lands  under 
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execution  upon  their  judgments,  and  thereby  to  casta  cloud 
upon  plaintiff's  title  to  the  land. 

Some  of  the  answers  admit  that  judgment  creditors  are 
making  efforts  to  sell  the  1,344-  and  82-acre  tracts,  and  deny 
that  they  are  covered  by  the  deed  of  trust  to  plaintiff  or  sub- 
ject to  the  same. 

The  prayer  is  for  a  reformation  of  the  deed,  if  in  the  opin- 
ion of  the  Court  it  is  necessary  to  be  done,  and  for  other 
relief,  and  for  an  injunction  to  prevent  further  proceeding 
on  the  part  of  judgment  creditors,  parties  defendant,  until 
the  determination  of  this  action.  This  in  brief  is  the  conten- 
tion of  the  parties. 

Mr.  R.  0.  Burton,  for  plaintiff. 

Messrs.  Thos.  N.  Hill  and  E.  IV.  Timberlake,  for  defendants 
(appellants). 

MacRae,  J.  (after  stating  the  facts) :  We  see  no  necessity 
for  a  reformation  of  the  deed  of  trust  in  the  manner  desired 
by  the  plaintiff,  because  in  our  opinion  the  description  of 
the  land  in  the  deed  of  trust  will  cover  all  of  the  land  which 
belonged  to  the  said  Long  and  wife  within  the  boundaries 
set  out  in  the  deed,  although  it  should  turn  out  that  there 
were  three  tracts  instead  of  one  bodv  of  land. 

The  rules  laid  down  by  Chief  Justice  Taylor  in  Cherry  v. 
6We,  3  Murphy,  82,  have  been  frequently  quoted  and 
approved,  as  will  be  seen  by  reference  to  the  above  case  in 
Womack's  Digest,  No.  1597 : 

"J.  That  whenever  a  natural  boundary  is  called  for  in  a 
patent  or  a  deed,  the  line  is  to  terminate  at  it,  however  wide 
of  the  course  called  for  it  may  be,  or  however  short  or  beyond 
the  distance  specified. 

"3.  Where  the  lines  or  corners  of  an  adjoining  tract  are 
called  for  in  a  deed  or  patent,  the  lines  shall  be  extended  to 
them  without  regard  to  distance,  provided  these  lines  and 
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corners  be  sufficiently  established,  and  that  no  other  depar- 
ture be  permitted  from  the  words  of  the  patent  or  deed  than 
such  as  necessity  enforces  or  a  true  construction  renders  nec- 
essary." 

According  to  the  contention  of  the  plaintiff,  all  of  the 
land,  formerly  in  one  body,  now  separated  into  three  tracts 
by  the  sale  of  a  small  portion  thereof,  is  bounded  as  described 
in  the  deed  of  trust;  the  lines  of  the  adjoining  tracts  called 
for  will  not  fit  either  of  the  three  tracts  apart  from  the  other 
two,  but  the  said  lines  will  bound  the  three  tracts  together, 
except  as  to  the  small  tract  which  was  sold. 

Here  there  are  two  descriptions,  or  rather  a  qualification 
of  one  description:  "All  those  tracts  or  parcels  of  land  *  *  * 
in  the  counties  of  Warren  and  Halifax  of  which  the  late 
Sarmuel  Williams  was  seized  and  possessed  at  the  time  of  his 
death,  bounded,"  etc.  *  *  *  There  would  be  no  trouble 
in  the  description  embracing  the  three  tracts,  for  they  are 
described  as  tracts  (plural),  but  the  words  of  qualification, 
"lying  in  one  body,"  have  given  rise  to  this  contention. 

When  a  deed  or  will  once  sufficiently  identifies  a  thing  by 
its  known  name, or  other  means, and  then  superadds,  unneces- 
sarily, to  the  description,  such  further  description,  though 
inaccurate,  will  not  vitiate  the  previous  and  perfect  descrip- 
tion.    Simpson  v.  Kmg}  1  Ired.  Eq.,  11. 

But  it  is  also  a  general  rule  that  the  deed  shall  be  sup- 
ported, if  possible,  and  if  by  any  means  different  descriptions 
can  be  reconciled,  they  shall  be;  or  if  they  be  irreconcilable, 
yet  one  of  them  sufficiently  points  out  the  thing  so  as  to 
render  it  certain  that  it  was  the  one  intended,  a  false  or 
mistaken  reference  to  another  particular  shall  not  overrule 
that  which  is  already  rendered  certain.  Proctor  v.  Pool,  4 
Dev.,  470. 

Upon  any  other  principle  we  should  be  at  a  loss  to  deter- 
mine which  tract  of  the  three  was  that  intended  to  be 
conveyed,  for  a  part  of  the  boundaries  will  take  in  either  of 
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the  tracts,  while  all   of   them,  if  plaintiff   is  right  in  its 

contention,  are  necessary  to  fill  the  space  between  the  different 

boundaries.     This  being  the  case,  there  being  no  necessity 

for  a  reformation  of  the  deed,  if  plaintiff's  contention  be 

correct  that  all  three  tracts  are  comprehended  within  the 

boundaries  set  out  in  the  deed  of  trust,  it  will  be  unnecessary 

for  us  to  consider  the  effect  upon  subsequent  judgment 

creditors  of  a  reformation  of  the  deed  and  correction  of 

mistakes  therein. 

While  the  action  would  not  lie  to  remove  a  cloud  upon 

plaintiff's  title,  the  trustee  being  in  possession  and  having 

adequate  relief  at  law  {Peacock  v.  Stott,  104  N.  C,  154,  and 

cases. there  cited),  the  Act  of  1893,  ch.  6,  entitled,  "An  act  to 

determine  conflicting  claims  to  real  property,"  provides  that  an 

action  may  be  brought  by  any  person  against  another  who 

claims  an  estate  or  interest  in  real  property  adverse  to  him 

for  the  purpose  of  determining  such  adverse  claims.     The 

purpose  of  the  present  action,  which  was  begun  since  the 

passage  of  the  act  above  referred  to,  being  to  determine  the 

conflicting  claims  of  plaintiff  and  the  defendant  judgment 

creditors,  there  is  no  reason  why  the  plaintiff  is  not  entitled 

to  the  ancillary  remedy  of  injunction  pending  the  action, 

the  irreparable  damage  being  the  sale  of  part  of  the  land 

under  execution,  and  the  consequent  effect  upon  the  sale,  by 

the  trustee,  and  prevention  of  the  land  selling  for  its  value 

at  said  trustee's  sale. 

Affirmed. 
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D.  C.  MOORE  v.  COMMISSIONERS  OF  PITT  COUNTY.* 

Board  of  Justices  of  the  Peace — Meetings — Proceedings  of 

Irregular    Meetings. 

1.  The  Justices  of  the  Peace  of  a  county  can  lawfully  meet,  organize  and 

act  only  at  the  time  of  their  regular  annual  meeting  (first  Monday 
in  June)  and  on  such  days  as  the  Board  of  Commissioners  may 
appoint  for  special  meetings,  not  oftener  than  once  in  three  months; 
therefore, 

2.  A  meeting  of  the  Justices  of  the  Peace  of  a  county  held  on  a  day 

other  than  the  first  Monday  in  June,  and  called,  not  by  the  Com- 
missioners, but  by  the  chairman  of  the  Board  of  Justices,  was  not 
a  lawful  meeting,  and  its  proceedings  were  unauthorized  and 
without  force. 

Civil  action,  heard  before  Hoke,  J.,  at  September  Term, 
1893,  of  Pitt  Superior  Court. 

The  plaintiff  sought  a  writ  of  mandamus  to  compel  the 
Commissioners  of  Pitt  County  to  accept  his  official  bond  and 
induct  him  into  the  office  of  Clerk  of  the  Inferior  Court  of 
said  county,  which  the  complaint  alleged  had  been  estab- 
lished by  the  Justices  of  the  Peace  of  the  county.  The 
defendants  contended  that  the  court  had  not  been  regularly 
constituted.  A  jury  trial  was  waived  and  it  was  agreed  that 
his  Honor  should  fiud  the  facts.  The  finding  was  substan- 
tially as  follows: 

That  one  G.  T.  Tyson,  chairman  of  the  Board  of  Justices 
of  the  Peace  of  the  County,  published  in  a  weekly  newspa- 
per in  Greenville  in  its  issues  of  February  1,8  and  15, 1893, 
a  call  for  a  meeting  of  the  Justices  of  the  Peace  of  the  County 
to  be  held  in  Greenville  on  the  18th  of  February,  1893,  for 
the  purpose  of  considering  the  advisability  of  establishing 
an  Inferior  Court  in  said  county,  copies  of  the  several  issues 
of  said  newspaper  containing  notice  of  said  call  being  mailed 
to  each  Justice  of  the  Peace  in  the  county. 


•Shepherd,  C.  J.,  did  not  participate  in  the  decision  of  this  case. 
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That  on  the  18th  of  February,  1893,  there  were  forty-seven 
Justices  of  the  Peace  in  Pitt  County,  the  county  being  enti- 
tled by  law  to  sixty-two.  On  that  day  twenty-seven  Justices 
assembled  in  obedience  to  the  call,and  the  meeting  was  organ- 
ized by  G.  T.  Tyson,  as  chairman,  and  the  plaintiff  as  deputy 
Register  of  Deeds  as  Secretary  or  Clerk.  A  quorum  was 
announced,  and  resolutions  establishing  the  Inferior  Court 
and  providing  for  its  sessions,  were  adopted  by  a  vote  of  twenty 
in  favor  of  and  six  against  them.  The  plaintiff  received  a 
majority  of  the  votes  of  the  Justices  present  for  the  office  of 
Clerk,  and  was  declared  elected  to  the  office.  A  Solicitor  and 
three  Justices  of  the  Court  were  also  declared  elected. 

The  plaintiff  D.  C.  Moore  appeared  before  the  Board  of 
Commissioners  of  said  County  on  the  first  Monday  in  July 
last,  and  tendered  to  said  body  his  official  bond  as  Clerk- 
elect  of  the  Inferior  Court.  That  said  Moore  asked  the  con- 
sideration of  bis  said  bond,  that  the  same  be  accepted,  and 
that  he  be  regularly  inducted  into  said  office.  Being  of  the 
opinion  that  the  said  Inferior  Court  had  not  been  regularly 
constituted,  the  said  Board  of  Commissioners  declined  to  con- 
sider or  accept  the  bond  of  the  plaintiff  or  to  induct  him 
into  the  said  office. 

That  a  written  demand,  signed  by  the  said  officers,  claim- 
ing to  have  been  elected  as  aforesaid,  was  then  submitted  to 
thesaid  Board  of  Commissioners,  among  other  thingsdemand- 
ing  that  a  jury  be  drawn  according  to  law  for  the  August 
Term  following  of  said  Inferior  Court,  which  demand  was  in 
all  respects  denied. 

Upon  consideration  of  the  facts  his  Honor  denied  the  appli- 
cation for  a  mandamus  and  dismissed  the  action,  and  plain- 
tiff  appealed. 

Mr.  Don.  Gilliam,  for  plaintiff  (appellant). 
Mr.  T.  J.  Jarvis,  for  defendan*. 
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Burwkll,  J. :  Whatever  may  have  been  the  provision  of 
law  in  regard  to  the  meetings  of  the  Justices  of  a  county 
before  the  adoption  of  Tlie  Code,  it  seems  very  clear  that, 
since  it  was  enacted,  they  can  lawfully  meet,  organize  and 
act  only  at  the  time  of  their  regular  annual  meeting,  which 
is  fixed  by  statute  on  the  first  Monday  in  June,  and  on  such 
days  as  the  Board  of  Commissioners  may  appoint  for  special 
meetings,  such  meetings  not,  however,  being  allowed  to  take 
place  more  than  once  in  three  months.  The  Code,  §  717.  If 
the  Justices  come  together  at  any  other  time  than  the  first 
Monday  of  June,  except  at  the  call  of  the  Commissioners,  it 
is  not  a  lawful  meeting,  and  the  proceedings  of  such  an 
assembly  can  have  no  force.  The  Legislature  has  committed 
to  the  Justices  of  the  several  counties  most  important  func- 
tions, but  it  has  seen  fit  to  allow  them  to  meet  in  special  ses- 
sion only  when  called  together  by  the  Commissioners. 

What  is  said  above  disposes  of  the  matter  of  this  appeal, 
-and  renders  it  unnecessary  that  we  should  determine  what 
number  of  Justices  would  have  made  a  quorum  if  the  meet- 
ing had  been  called  according  to  law. 

Affirmed. 


WINNIE  YOUNG  v.  JOHN  R.  ALFORD,  Administrator  of  SIMON 

ALFORD. 

Statute  of  Limitations — Endorsement  of  Credits  on  a  Note 
Barred  by  Lapse  of  Time — Payment  by  Specific  Articles — 
Evidence. 

1 .  The  mere  endorsement  of  a  credit  on  a  note  by  the  holder  (even  though 

supported  by  a  counter-claim  in  favor  of  the  debtor)  will  not  have 
the  effect  of  reviving  the  liability  on  a  note  barred  by  the  lapse  of 
time,  but  only  an  actual  payment  made  and  received  as  such. 

2.  To  make  specific  articles  a  payment  they  must  be  received  as  payments 

or,  by  subsequent  agreement,  applied  as  payments. 
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3.  In  the  trial  of  an  action  on  three  bonds,  it  appeared  that  plaintiff, 
some  years  after  they  were  barred  by  lapse  of  time,  got  a  quart  of 
brandy  of  the  defendant's  intestate  and  offered  to  pay  him  for  it, 
but  he  said:  "  No,  he  owed  her;  let  that  go  on,  as  he  already  owed 
her  more  than  he  could  ever  pay; "  no  price  was  named  for  the 
brandy,  and  no  request  was  made  to  apply  its  value  to  any 
indebtedness,  and  no  specific  indebtedness  was  mentioned.  There 
was  an  endorsement  of  a  credit  of  twenty-five  cents  upon  each  of 
the  bonds  of  a  date  within  ten  years  before  suit  was  brought,  but 
there  was  no  evidence  that  the  debtor  directed  or  assented  to  such 
endorsement,  nor  any  evidence  aliunde  such  endorsements  that 
they  were  put  on  the  notes  the  day  they  purported  to  have  been, 
nor  any  as  to  the  handwriting  of  such  entries :  Held,  that  there 
was  no  evidence  sufficient  to  go  to  the  jury  to  prove  a  payment. 

Civil  action,  tried  at  April  Term,  1893,  of  Franklin 
Superior  Court,  before  Shvford,  J.,  upon  three  bonds  for 
money  alleged  to  be  due  the  plaintiff,  aggregating  $1,067. 
There  were  various  credits  on  tjie  bonds,  but  only  one  within 
ten  years  before  suit  brought,  and  that  for  twenty-five  cents 
endorsed  upon  each. 

The  defendant  admitted  the  execution  of  the  bonds  by  his 
intestate,  but  denied  the  credits  and  the  dates  thereof  as 
alleged.  A  concise  and  sufficiently  explicit  statement  of  the 
plaintiff's  testimony  is  contained  in  the  opinion  of  Associate 
Justice  Clark. 

There  was  a  verdict  for  the  plaintiff,  and  defendant  appealed 
from  a  judgment  rendered  thereon. 

Mr.  E.  W.  Timberlake,  for  plaintiff. 

Mr.  F.  S.  Spruill,  for  defendant  (appellant). 

Clark,  J.:  The  evidence  adduced  by  plaintiff  to  prove  a 
payment  was  not  sufficient  to  go  to  the  jury,  and  it  was  error 
to  refuse  the  defendant's  ninth  prayer  for  instruction  to  that 
effect.  According  to  that  evidence — putting  out  of  view  the 
defendant's  testimony — the  plaintiff,  some  years  after  the 
bonds  were  barred  by  the  lapse  of  time,  got  a  quart  of  brandy 
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of  the  defendant's  intestate  and  offered  to  pay  him  for  it, 
but  he  said :  "  No,  he  owed  her;  let  that  go  on,  as  he  already 
owed  her  more  than  he  could  ever  pay."  There  was  no  price 
named  for  the  brandy,  no  request  to  apply  its  value  to  any 
indebtedness,  and  no  specific  indebtedness  mentioned.  This 
was  either  a  refusal  to  accept  any  payment  for  the  brandy, 
under  the  circumstances,  or,  at  most,  a  sale  on  credit.  There 
was  nothing  to  indicate  that  the  brandy  was  to  be  credited 
as  a  payment  on  the  three  bonds,  nor  to  authorize  the 
plaintiff  to  estimate  the  value  of  the  brandy  herself,  and 
dividing  it  into  three  parts  to  credit  the  bonds  with  twenty- 
five  cents  each  with  the  view  of  bringing  them  back 
into  date.  This  was  solely  the  act  of  the  plaintiff,  while 
payment,  if  made  at  all,  could  only  have  been  made  by  the 
debtor.  There  is  no  evidence  of  anv  kind  that  he  directed 
or  assented  to  this  crediting  the  three  several  bonds,  aggre- 
gating over  $1,000,  or  any  one  of  them.  Nor  was  there  any 
evidence,  aliunde  the  credits  themselves,  that  they  were  put 
on  the  bonds  the  day  they  purported  to  have  been,  nor  was 
there  any  evidence  as  to  the  handwriting  of  such  entries. 
"It  is  not  the  mere  endorsement  of  a  credit  upon  the  note, 
even  when  supported  by  a  counter-claim,  by  the  holder, 
which  will  have  the  effect  of  reviving  the  liability,  but  an 
actual  payment  made  and  received  as  such."  Bank  v.  Harris, 
96  N.  C,  118,  citing  Woodhouse  v.  Simmons,  73  N.  C,  30; 
2  Greenleaf  Ev.,  §  444. 

A  case  exactly  in  point  is  Locke  v.  Andres,  29  N.  C,  159,  in 
which  it  is  held  by  Ruffin,  C.  J.,  that  to  make  specific  articles 
a  payment  they  must  be  received  as  payments,  or,  by  subse- 
quent agreement,  applied  as  payments,  and  that  the  Court 
below  properly  refused  to  submit  to  the  jury  the  question  of 
payment,  when  the  evidence  was  simply  that  the  debtor  had  at 
several  times  let  the  creditor  have  small  quantities  of  bacon. 

The  plaintiff  cited  several  authorities  to  tire  effect  that  if 
the  debtor  make  no  application  of  a  payment,  the  creditor 
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can  make  it.  But  that  is  when  there  is  a  payment.  A  set- 
off or  counter-claim  is  not  a  payment.  White  v.  Beaman, 
96  N.  C,  122,  relied  on  by  plaintiff,  differs  from  this  case. 
There  the  creditor  asked  for  a  payment;  the  debtor  offered 
to  make  a  payment  in  whiskey,  which  was  accepted.  The 
creditor  thereupon  stated  that  he  would  enter  it  as  a  credit 
on  the  note,  and  did  so  enter  it.  Error. 


J.  A.  KELLY  v.  E.  L.  FLEMING,  Jr.,  et  al. 

■ 

Bill  of  Sale — Chattel  Mortgage— Pi'ivy  Examination  of  Wife — 
Description  in  Bill  of  Sale — Sale  by  Parent  to  Child — Effect 
of  Attachment  on  Properly  Soldy  but  not  Delivered — Instruc- 
tions—  Verdict  of  Jury. 


1.  The  statute  (Bee.  1  of  ch.  91,  Acts  of  1891)  provides  that  "wherever 
household  or  kitchen  furniture  is  conveyed  by  chattel  mortgage  or 
otherwise  as  allowed  by  law  in  this  State,  the  privy  examination 
of  married  women  shall  be  taken  as  is  now  prescribed  by  law  in 
conveyance  of  real  estate;  provided  that  all  such  conveyances  of 
household  and  kitchen  furniture,  except  as  herein  provided,  shall 
be  ineffectual  to  convey  a  title  to  the  same":  Hddy  that  the  act 
does  not  apply  to  an  absolute  sale  of  such  property,  but  only  to  a 
conveyance  by  chattel  mortgage  or  other  way  by  which  a  lien  can 
be  fixed  thereon,  as  by  deed  of  trust  or  conditional  sale. 

(Quaere :  Whether  the  provisions  of  the  act  could  be  made  to  apply  in 
case  of  a  chattel  mortgage,  etc. ,  by  a  husband,  of  his  own  house- 
hold and  kitchen  furniture,  at  any  rate,  of  such  as  was  owned  by 
him  before  the  passage  of  the  act.) 

2.  An  instrument  of  writing  conveying  all  the  household  and  kitchen 

furniture  and  all  other  property  of  every  description  belonging  to 
the  grantor  at  a  certain  house,  is  sufficiently  definite  where  there 
is  no  difficulty  as  to  the  identification  of  the  property  by  parol 
evidence. 

3.  A  conveyance  by  a  parent  to  a  child  is  not  presumptively  fraudulent, 

except  in  case  of  a  voluntary  conveyance  or  one  upon  an  insuffi- 
cient consideration,  the  parent  being  in  embarrassed  circumstances. 
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4.  Where  there  is  no  evidence  to  support  a  prayer  for  an  instruction  to 

the  jury,  it  is  not  error  to  refuse  to  give  it,  although  it  contain  a 
correct  proposition  of  law. 

5.  A  bill  of  sale  absolute,  and  not  intended  as  a  security,  is  not  invalid 

as  to  creditors  of  the  grantor,  although  the  delivery  of  the  prop- 
erty conveyed  by  it  is  made  after  the  levy  of  an  attachment  by 
such  creditors. 

6.  In  answer  to  an  issue  "  Is  F.  the  owner  of  the  property  described  in 

the  pleadings,  or  any  part  thereof?  If  so,  what  part"?  the  jury 
responded  "  Yes":  Held,  that  the  response  was  sufficiently  intelli- 
gible, and  properly  understood  to  mean  that  F.  was  the  owner  of 
all  the  property. 

Civil  action,  tried  at  February  Term,  1893,  of  Vance 
Superior  Court,  before  Slivford,  J.,  and  a  jury,  upon  appeal 
from  Justice's  Court  by  E.  L.  Fleming,  Jr.,  and  Fanny 
Fleming,  interpleading  defendants. 

The  plaintiff. sued  to  recover  a  debt  against  defendant 
E.  L.  Fleming,  Sr.,  who  was  a  non-resident  of  the  State,  and 
caused  an  attachment  to  be  levied  on  certain  furniture, 
alleging  the  same  to  be  the  property  of  E.  L.  Fleming,  Sr.,  and 
recovered  judgment,  from  which  E.  L  Fleming,  Sr.,  did  not 
appeal. 

At  the  trial  of  the  cause  before  a  Justice  of  the  Peace, 
E.  L.  Fleming,  Jr.,  filed  an  affidavit,  asking  to  interplead,  as 
appears  on  the  record.  The  defendant  E.  L.  Fleming,  Jr., 
offered  in  evidence  upon  the  trial,  to  support  his  title,  a 
paper- writing,  purporting  to  be  a  bill  of  sale,  as  follows: 

"In  consideration  of  $500  in  cash  to  me  paid  by  E.  L. 
Fleming,  Jr.,  I  hereby  bargain,  sell,  convey  and  deliver  to 
E.  L.  Fleming,  Jr.,  all  the  household  and  kitchen  furniture 
and  all  other  property  of  every  description  belonging  to  me, 
and  at  the  house  and  lot  in  Henderson,  N.  C,  owned  by 
W.  D.  Horner,  and  occupied  by  my  family. 

"Witness  my  hand  and  seal,  this  13th  July,  1892. 

"E.  L.  Fleming."    [seal.] 


r 
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The  plaintiff  objected  to  the  introduction  of  the  alleged 
bill  of  sale — 

1.  Because  the  privy  examination  of  Fanny  Fleming, 
wife  of  E.  L.  Fleming,  Sr.,  was  not  taken,  nor  did  she  sign 
the  said  instrument  as  prescribed  by  law,  and  the  same  is 
therefore  ineffectual  to  convey  the  title  to  the  property. 

2.  Because  the  description  of  the  property  in  the  instrument 
is  not  sufficient,  and  the  said  paper  is  void  for  uncertainty. 

The  objection  was  overruled,  and  the  plaintiff  excepted. 

Defendant  E.  L.  Fleming,  Jr.,  offered  in  evidence  a  check 
for  $500,  payable  to  and  endorsed  by  his  father,  and  admitted 
to  have  been  paid  by  the  bank  on  which  it  was  drawn. 
Fleming,  Jr.,  testified  that  he  let  his  father  have  the. money 
to  accommodate  him,  as  he,  the  father,  was  going  to  Texas. 
A  few  days  afterwards  his  father  said  to  him  that  he  had  no 
way  to  secure  the  advance  of  the  $500,  except  by  the  furni- 
ture, and  the  son  thereupon  said  he  would  take  a  bill  of  sale. 
Witness  said,  u  I  did  not  take  possession  of  the  property  until 
after  it  was  attached.  When  I  drew  the  check  it' was  not 
drawn  in  payment  of  the  furniture.  I  let  my  father  have 
the  money  to  accommodate  him,  and  did  not  have  the  furni- 
ture in  mind.  He  afterwards  let  me  have  the  furniture  to 
secure  me."  Upon  being  recalled,  witness  said,  "  I  did  not 
give  my  father  the  $500  a9  the  consideration  for  the  furni- 
ture, but  he  gave  me  the  furniture  in  consideration  of  the 
$500.  I  do  not  mean  to  say  that  the  property  was  conveyed 
to  me  as  a  security,  but  that  it  was  conveyed  to  me  abso- 
lutely in  settlement  and  payment  of  the  $500,  and  was  to  be 
my  property." 

The  property  attached  was  in  the  house  of  W.  D.  Horner, 
and  covered  and  included  all  the  property  owned  by  E.  L. 
Fleming,  Sr.,  there. 

The  plaintiff  requested  (in  writing)  his  Honor  to  charge 
the  jury  as  follows: 

1.  Conveyances  from  a  parent  to  his  child  are,  in  law, 
presumptively  fraudulent,  although  the  child  is  twenty-one 
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years  of  age.  And  the  transaction  must  be  shown  by  E.  L. 
Fleming,  Jr.,  to  have  been  in  good  faith,  and  without  any 
fraudulent  purpose. 

2.  If  the  jury  are  satisfied,  from  life  evidence,  that  the 
transaction  was  a  trick  or  contrivance  to  secure  the  continued 
use  and  benefit  of  the  property  to  E.  L.  Fleming,  Sr.,  or  his 
family,  and  to  prevent  its  seizure  and  application  by  law  to 
the  debts  of  E.  L.  Fleming,  Sr.,  then  it  would  be  fraudulent, 
and  the  jury  will  answer  the  issue  No. 

3.  That  the  paper  writing,  offered  as  a  bill  of  sale,  is 
inoperative,  because  the  privy  examination  of  Mrs.  Fleming 
was  not  taken,  and  because  no  specific  description  of  the 
property  is  given,  and  no  evidence  offered  to  show  what 
property  was  referred  to  therein. 

His  Honor  declined  to  instruct  the  jury  as  above  set  forth, 
stating  that  there  was  no  evidence  to  support  the  second 
prayer,  and  plaintiff  excepted. 

Plaintiff  also  requested  his  Honor,  in  writing,  to  charge 
the  jury — 

"  If  the  bill  of  sale  was  made,  as  alleged,  on  the  13th  July, 
1892,  but  there  was  no  delivery  of  the  property  until  after 
the  lew  of  the  attachment,  then  the  same  would  be  invalid 
as  to  creditors." 

His  Honor  refused  to  give  the  instruction  as  requested,  but 
charged  the  jury  that  the  same  would  be  true  if  the  bill  of 
sale  was  given  as  a  security,  but  that  it  would  not  be  true  if 
bill  of  sale  was  intended  as  an  absolute  conveyance. 

Plaintiff  excepted,  because  his  Honor  declined  to  instruct 
the  jury  as  requested. 

The  Court  submitted  the  third  issue  to  the  jury,  stating, 
among  other  things,  that  if  the  bill  of  sale  was  intended  to 
secure  the  loan  of  the  $500,  then  it  is  a  mortgage,  and,  being 
unregistered,  it  is  inoperative  against  creditors,  and  the  jury 
should  answer  the  third  issue  No.  But  if  it  was  intended  as 
a  bill  of  sale  absolute,  and  not  as  a  mortgage,  and  if  it  was 
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a  bona  fide  conveyance,  the  jury  should  answer  the  third 
issue  Yes. 

The  Court  further  charged  the  jury  that  the  burden  was 
on  the  interpleader  to  prove  title  to  the  property  claimed  by 
him  by  a  preponderance  of  the  testimony. 

The  following  issues  were  submitted  to  the  jury,  who 
answered  the  same  as  follows: 

1.  Is  the  defendant  Fannie  Fleming  the  owner  of  the  par- 
lor furniture  described  in  the  interpleader?     Answer:  No. 

2.  Are  the  said  Fannie  Fleming  and  E.  L.  Fleming,  Jr., 
the  joint  owners  of  the  piano  described  in  the  interpleader? 
Answer:  No. 

3.  Is  the  said  E.  L.  Fleming,  Jr.,  the  owner  of  the  property 
described  in  the  said  interpleader,  or  any  part  thereof?  If 
so,  what  part?     Answer:  Yes. 

Plaintiff  moved  the  Court  to  set  aside  the  verdict  on  the 
third  issue,  and  to  grant  a  new  trial,  upon  the  ground  that 
the  verdict  was  not  a  proper  response  to  the  issue  and  was 
unintelligible,  and  no  judgment  could  be  rendered  thereon. 

The  Court  declined  this  motion,  because  it  was  of  the 
opinion  that  the  answer  to  said  issue  was  intelligible  and 
included  all  the  property  described  in  the  bill  of  sale. 

There  was  judgment  for  the  interpleader,  and  plaintiff 
appealed. 

Messrs.  A.  C.  Zollkoffer  and  Pittman  &  Shaxv,  for  plaintiff 
(appellant). 

Mr.  T.  T.  Hicks,  for  defendant. 

MacRae,  J.:  His  Honor  instructed  the  jury  to  respond  to 
the  first  and  second  issues  "  No,"  and  to  this  instruction  and 
the  finding  of  the  jury  in  response  thereto  there  was  no  excep- 
tion. This  eliminates  from  the  case  any  question  which  might 
have  arisen  if  a  part  of  the  property  conveyed  by  the  hus- 
band had  been  found  to  belong  to  the  wife. 
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The  first  exception  brings  before  us  for  construction  the 
Act  of  1891,  ch.  91,  entitled  "An  act  regarding  chattel 
mortgages." 

"Section  1.  That  whenever  household  or  kitchen  furniture 
is  conveyed  by  chattel  mortgage  or  otherwise  as  allowed 
by  law  in  this  State,  the  privy  examination  of  married 
'  women  shall  be  taken  as  is  now  prescribed  by  law  in  con- 
veyance of  real  estate;  provided  that  all  such  conveyances 
of  household  and  kitchen  furniture,  except  as  herein  pro- 
vided, shall  be  ineffectual  to  convey  a  title  to  the  same." 

The  question  presented  is  whether,  upon  a  true  construc- 
tion of  the  statute  above  cited,  it  is  necessarv  for  the  wife  to 
join  the  husband  in  a  conveyance  and  sale  of  fo\s.household 
and  kitchen  furniture,  and  be  privily  examined  touching 
her  free  execution  of  said  conveyance  in  order  to  make  the 
same  effectual  in  law.  The  act  is  nqt  drawn  with  that 
precision  and  clearness  which  will  enable  us  to  reach  without 
difficulty  a  conception  of  the  will  of  the  Legislature. 

The  words  " household  and  kitchen  furniture"  may  com- 
prise not  only  that  species  of  property  which  is  in  actual  use, 
but  also  that  which  is  on  sale  in  shops,  yet  no  one  will  contend 
that  this  statute  should  be  construed  so  literally  as  to  embrace 
articles  of  this  kind  of  the  latter  class.  The  word  "convey" 
in  its  broadest  significance,  might  embrace  any  transmission 
of  possession,  but  we  are  restrained  to  its  legal  meaning, 
which,  ordinarily  speaking,  is  the  transfer  of  property  from 
one  person  to  another  by  means  of  a  written  instrument  and 
other  formalities.  Rapalje  &  Lawrence  Law  Diet.,  "  Convey, 
Conveyance."  According  to  Webster  a  conveyance  is  "an 
instrument  in  writing  by  which  property  or  the  title  to 
property  is  conveyed  or  transmitted  from  one  person  to 
another." 

The  meaning  of  this  word  being  well  understood  at  common 
law,  it  must  be  understood  in  the  same  sense  when  used  in 
a  statute.     Sniithdeal  v.  Wilkerson,  100  N.  C,  52. 
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The  statute  refers  to  the  manner  of  conveyence,  i.  e.,  by 
chattel  mortgage,  and  proceeds  "or  otherwise  as  allowed  by 
law."  It  is  a  very  familiar  principle  in  the  construction  of 
statute?,  that  when  there  are  general  words  following  par- 
ticular and  specific  words  the  former  must  be  confined  to 
things  of  the  same  kind.  Southerland  on  Statutory  Con- 
struction, §  268. 

To  aid  us  in  reaching  the  meaning  of  the  words  of  a 
statute  we  may,  when  necessary,  now  resort  to  the  preamble, 
or  even  the  caption  or  title  of  the  act.  Southerland,  svpra, 
§210;  Randall  v.  R.  R.}  107  X.  C,  748;  Blue  v.  McDvffie, 
Bus.  Law.,  131.  And  this  we  find  to  be  an  act  regarding 
chattel  mortgages.  The  law  as  it  was  before  the  passage  of 
this  act  permitted  the  wife  to  convey  her  real  and  personal 
property  with  the  written  assent  of  her  husband  (Constitu- 
tion of  North  Carolina,  Art.  10,  §  6,),  but  as  to  her  personal 
property  no  privy  examination  was  necessary. 

The  evident  mischief  sought  to  be  overcome  by  this  act  is 
the  facility  with  which  these  necessary  articles  for  the  com- 
fort and  convenience  of  every  household,  however  humble  — 
the  household  and  kitchen  furniture — may  be  conveyed  away, 
notwithstanding  the  protection  which  the  law  throws  around 
them  by  the  personal  property  exemption,  at  least  during 
the  life  of  the  husband,  by  the  chattel  mortgage,  or  other 
lien,  now  almost  the  only  basis  of  credit  for  the  poor  man. 

The  remedy  proposed  was  to  protect  the  wife,  as  in  case  of 
lands  which  were  hers,  or  in  which  she  had  an  inchoate 
interest,  such  as  dower,  from  force  or  compulsion,  by  requir- 
ing her  privy  examination  to  be  taken  before  the  law  would 
recognize  the  validity  of  such  conveyance. 

The  act  could  not  apply  to  those  methods  of  conveyance 
of  personal  property  by  sale  and  delivery  where  no  writing 
was  used,  for  then  the  privy  examination  of  the  wife  would 
have  been  impracticable.  Nor  to  the  sale  by  the  husband 
of  the  personal  property  of  which  he  was  the  sole  owner, 
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because,  in  this  instance  it  was  not  necessary  that  the  wife 
should  join.  But  it  was  intended  to  prevent  the  conveyance 
by  chattel  mortgage,  or  in  any  other  way  by  which  a  lien 
could  be  fixed  thereon,  of  the  property  named,  as  by  deed  of 
trust  or  conditional  sale,  without  a  writing  signed  by  hus- 
band and  wife,  and  the  privy  examination  of  the  wife,  as  in 
sales  of  real  estate ;  and  this  may  be  applicable  to  such  prop- 
erty whether  it  belong  lo  the  husband  or  to  the  wife. 

We  do  not  think  it  was  made  to  appear  by  the  evidence, 
though  (he  defendant  so  contends,  that  the  property  in  con- 
troversy had  belonged  to  the  husband  before  the  passage  of 
this  act;  indeed,  it  will  not  affect  our  conclusion, as  we  have 
held  the  act  not  to  apply  to  an  absolute  sale  by  the  husband, 
such  as  is  evidenced  by  the  bill  of  sale  offered  in  evidence. 
;ase  of  a  chattel  mortgage  or  other  like  conveyance  of 
'ii  household  and  kitchen  furniture  by  the  husband, 
rious  question  would  arise  as  to  whether  the  provisions 
act  could  be  made  to  apply — how  far  the  Legislature 
estrain  the  jus  disponendi  of  private  property,  where  no 
of  others  are  to  be  preserved,  or  whether  it  may  do  so 
Bruce  v.  Strickland,  81  N.  C,  267  ;  Hugim  v.  Hodges, 
.  C,  236;  or  at  any  rate,  whether  it  might  be  made  to 
to  such  properly  as  was  owned  by  the  husband  before 
issage  of  the  act  in  question.     Sutton  v.  Askew ,  6G  N.  C, 

see  no  force  in  the  exception  that  the  description  of  the 

rty  in  the  instrument  is  not  sufficient.    It  was  intended 

I  did  cover  all  of  the  personal  property  of  the  grantor, 

was  then   in   the  house  or  upon   the  lot  described. 

was  no  difficulty  as  to  the  identification  thereof,  which 

be  done  by  parol.     Goffv.  Pope,  S3  N.  C,  123. 
;  plaintiff  excepted   to   the   refusal    of  his  Honor  to 
ct  the  jury  that  "  conveyances  from  a  parent  to  a  child 

law  presumptively  fraudulent,  although  the  child  is 
i--one  years  of  age.    And  the  transaction  must  be  shown 
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by  E.  L.  Fleming,  Jr.,  to  have  been  in  good  faith  and  with- 
out any  fraudulent  purpose."  We  think  that  this  prayer 
was  too  broad  and  sweeping  in  its  terras,  and  that  the  instruc- 
tion could  not  have  been  given.  It  was  said  in  Jenkins  v. 
Peace,  1  Jones  (46  N.  C),  413:  "  Nor  is  a  parent  forbidden  to 
sell  to  his  child.  The  only  difference  would  be  that  the  lat- 
ter would  be  held  to  fuller  and  stricter  proof  of  the  fairness 
of  the  transaction." 

In  case  of  a  voluntary  conveyance  or  one  upon  insufficient 
consideration  by  parent  to  child,  the  parent  being  in  embar- 
rassed circumstances,  such  presumption  would  arise.  The 
evidence  in  this  case  would  not  have  warranted  the  instruc- 
tion.    McCanless  v.  Flinchum,  89  N.  C,  373. 

The  second  prayer  for  instruction  was  a  correct  proposition 
of  law,  but  there  was  no  evidence  to  support  it.  The  evi- 
dence, if  believed,  was  all  to  the  contrary. 

We  have  already  disposed  of  the  third  prayer  and  excep- 
tion, and  we  agree  with  his  Honor  in  his  refusal  to  instruct 
the  jury  :  "If  the  bill  of  sale  was  made,  as  alleged,  on  the 
13th  of  July,  1892,  but  there  was  no  delivery  of  the  property 
until  after  the  levy  of  the  attachment,  then  the  same  would 
be  invalid  as  to  creditors."     1  Benjamin  on  Sales,  §  330. 

We  think  that  the  response  to  the  third  issue  was  properly 
understood  by  his  Honor.  If  the  jury  had  found  the  inter- 
pleader to  be  the  owner  of  part  only  of  the  property,  it  would 
have  been  necessary  to  qualify  the  answer,  but  its  only  mean- 
ing must  be  that  he  was  the  owner  of  it  all.     There  is 

No  Error. 
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A.  &  W.  B.  CRINKLEY  v.  E.  J.  EGERTON  et  al. 

Jurisdiction — Action  to  Recover  Crops — Crop  Lien — Description 
of  Land — Power  of  Sale  in  Agricultural  Lien. 

1.  The  Superior  Court  lias  jurisdiction  of  an  action  not  based  on  contract, 

but  for  the  recovery  of  property  alleged  to  exceed  $50  in  value,  and 
if  the  value  is  less  than  $50  the  Superior  Court  has  concurrent  juris- 
diction with  a  Justice  of  the  Peace.    (The  Code,  §  $87.) 

2.  In  an  action  for  the  recovery  of  crops,  and  for  the  value  of  part  of  the 

same  alleged  to  have  been  wrongfully  converted  by  the  defendant, 
instituted  by  plaintiff,  who  had  advanced  supplies  to  the  maker  of 
the  crops,  against  defendant,  who  claimed  sucli  crops  as  landlord 
(which  relation  was  denied  by  plaintiff),  a  motion  to  dismiss  the 
action,  on  the  ground  that  the  defendant  being  entitled  as  landlord 
to  the  possession  of  the  crops,  no  action  would  lie  against  him,  was 
properly  refused;  for,  aside  from  the  controversy  as  to  the  defend- 
ant's relation  as  landlord,  he  would  be  liable,  if  landlord,  to  account 
to  plaintiff  for  the  value  of  the  crops  in  excess  of  his  lien. 

3.  An  instrument  giving  a  lien  upon  crops  raised  "upon  Opossum  Quar- 

ter tract  of  land  in  Warren  County,  known  as  the  tract  M.  W.  is 
buying  from  Egerton,  or  any  other  lands  he  may  cultivate  during 
the  present  year,"  sufficiently  described  the  lands  upon  which  the 
crops  were  to  be  raised,  and  was  effective  as  to  the  crops  raised  on 
the  land  described,  but  void  as  to  those  raised  on  "any  other  lands." 

4.  A  power  of  sale  upon  default  in  paying  advances,  inserted  in  an  instru- 

ment giving  a  lien  upon  crops',  does  not  invalidate  the  instrument, 
though  prescribing  a  different  remedy  from  that  allowed  by  the 
statute. 

Civil  action,  tried  before  Hoke,  J.,  and  a  jury,  at  Spring 
Terra,  1893,  of  Warren  Superior  Court. 

Plaintiffs  claimed  the  proceeds  of  a  certain  crop  grown  by 
Major  Williams  on  a  tract  of  land  in  Warren  County  for  the 
year  1891,  or  a  sufficiency  thereof  to  pay  their  debt  due  from 
him,  and  which  said  crop  passed  into  the  possession  of  defend- 
ant Egerton,  who  had  converted  the  same,  claiming  the  right 
to  do  so  as  landlord  of  Williams,  and  for  rent  and  advances 
for  said  year,  due  him  as  landlord. 
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Plaintiffs  claimed  to  own  the  crop,  by  virtue  of  two  instru- 
ments, which  were  duly  registered,  by  which  Williams  gave 
to  them  for  supplies  advanced  a  lien  upon  the  crop  to  be 
raised  upon  "Opossum  Quarter  (joining  poor-house)  tract  of 
land  iu  Warren  County,  known  as  the  farm  Major  Williams 
is  buying  from  Egerton  Brothers,  or  any  other  lands  he  may 
cultivate  during  the  present  year  1891."  The  instruments, 
in  addition  to  the  power  to  take  possession  of  the  crops  after 
maturity,  etc.,  conferred  a  power  of  sale  of  the  crops  in  case 
of  default  in  the  payment  by  Williams  of  the  indebtedness 
by  a  designated  day. 

Plaintiffs  introduced  evidence  to  show  that  the  crops  were 
grown  upon  the  land  referred  to  in  the  instruments,  being 
the  land  that  Williams  held  under  contract  from  Egerton, 
and  being  the  only  land  so  held  by  Williams  and  farmed 
and  controlled  by  him  for  the  year  1891.  There  was  evi- 
dence tending  to  show  that  the  crops  grown  by  Williamson 
the  land  for  1891  were  worth  between  $100  and  $200,  and 
that  the  debt  due  plaintiffs,  under  the  instruments,  was  $79.48. 

Defendant  Egerton  admitted  converting  crops  grown  by 
said  Williams,  claiming  and  offering  evidence  that  the 
amount  was  not  near  so  large  as  alleged  by  plaintiffs. 

Defendant  Egerton  further  claimed  that  he  was  landlord 
of  said  Major  Williams  by  virtue  of  an  instrument  or  con- 
tract existing  between  said  defendant  and  Major  Williams, 
which  was  as  follows: 

"Contract  made  December  30, 1887,  by  and  between  B.  I. 
Egerton,  of  Macon,  Warren  County,  N.  C,  of  the  first  part, 
and  Major  Williams  (a  colored  man),  of  Warren  County, 
N.  C,  of  the  second  part : 

"  Witnesseth,  That  said  B.  I.  Egerton  has  leased  to  the  said 
Major  Williams  for  a  term  of  ten  years  (beginning  from  this 
day)  bis  tract  of  land  lying  in  Warren  County,  N.  C,  known 
as  the  William  and  John  Powell  tract,  adjoining  the  lands 
of  S.  P.  Arrington,  Mrs.  Emma  Egerton's  heirs  and  others, 
and  containing  sixty-six  acres;  the  said  Major  Williams  to 
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pay  the  said  B.  I.  Egerton,  on  or  before  November  1  of  each 
year,  beginning  November  1,  1888,  and  continuing  lo  the 
termination  of  this  lease,  three  bales  cotton  (lint),  to  weigh 
each  400  pounds,  making  a  total  of  1,200  pounds  lint  cotton, 
to  be  paid  as  rent  for  each  of  the  ten  years. 

"  The  said  B.  I.  Egerton  agrees  to  and  with  the  said  Major 
Williams,  and  as  an  inducement  for  the  said  Williams  to  pay 
the  rent  promptly  each  year  as  it  matures,  that  whenever  he 
has  been  paid  as  much  as  six  hundred  dollars  ($600),  with 
interest  on  the  same  from  this  day  at  eight  per  cent.,  as  rent 
on  the  faid  tract  of  land,  that  this  lease  is  to  terminate,  and 
that  he  will  make  to  the  said  Major  Williams  a  good  and 
sufficient  deed  in  fee  simple  to  the  said  tract  of  sixty-six 
acres  of  land,  but  the  said  Major  Williams  shall  lose  the 
above  option  if  he  fails  to  pay  the  said  B.  I.  Egerton  the  rent 
of  1,200  pounds  lint  cotton  each  year.  In  order  to  ascertain 
when  the  said  $600  and  interest  has  been  paid,  the  said  B.  I. 
Egerton  is  to  keep  a  correct  account  of  all  rents  paid  to  him 
by  the  said  Williams. 

"  This  paper-writing  is  to  be  considered  as  a  rent  bond,  and 
all  crops  that  may  be  made  on  the  said  tract  of  land  are  bound 
for  the  said  rent  of  1,200  pounds  lint  cotton,  as  in  case  of 
other  agreements  for  rent  between  landlord  and  tenant." 

Defendant  testifies  that  he  had  advanced  said  Williams 
as  his  tenant  supplies  to  make  the  crop  of  1891,  both  directly 
and  also  by  paying  off  a  prior  mortgage  on  the  stock  of  said 
Williams,  due  and  owing  to  one  Pleasants  &  Son.  That 
defendant  had  paid  off  this  mortgage  to  Pleasants  &  Son  to 
amount  of  $60,  and  such  payment  was  necessary  to  release 
the  stock  of  Williams  for  year  1891,  and  was  so  an  advance- 
ment, for  which  said  Egerton  had  a  preferred  lien  as  land- 
lord. That  the  balance  of  the  rent  due  defendant  Egerton 
for  the  year  1891,  together  with  the  advancements  made 
direct  to  Williams  and  in  paying  off  the  Pleasants  &  Son 
mortgage,  which  antedated  the  liens  of  plaintiffs,  were  much 
more  than  sufficient  to  absorb  the  crops  for  the  year  1891. 

Defendant  further  contended  and  offered  evidence  tending 
to  show  that  Major  Williams,  his  tenant,  had  failed  to  pay 
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up  the  stipulated  rent  for  two  or  three  years  before  1891, 
and  that  there  was  a  balance  of  rent  due  for  said  years. 

1.  Defendant  moved  to  dismiss  the  plaintiffs'  cause  of 
action,  for  that  it  appeared  upon  Ihe  face  of  the  complaint 
that  the  action  is  one  of  contract,  and  the  amount  claimed 
being  under  $200,  the  Superior  G  urt  has  no  jurisdiction. 
Motion  overruled  by  his  Honor,  and  de'endant  excepted. 

2.  The  witness  W.  G.  Egerton  testified  (and  it  was  not 
contradicted)  that  Major  Williams  paid  the  rent  (1,200 
pounds  of  cotton)  the   first  y<ar  (1888);  the  second    year 

(1889)  he  only  paid  800  pounds  of  cotton;  the  third  year 

(1890)  he  paid  only  400  pounds  of  cotton,  and  the  fourth  year 
(1891),  the  crop  which  is  now  litigated,  a  balance  of  $90.91 
is  still  due,  after  applying  the  proceeds  of  such  part  of  the 
crop  as  has  been  paid  to  the  defendant. 

The  defendant  insisted  that  as  the  rent  for  1891  had  not 
been  paid,  the  title  to  the  crop  still  remained  in  him  as 
landlord,  and  that  plaintiffs  Could  not  maintain  an  action 
against  him,  and  moved  his  Honor  to  dismiss  the  action  upon 
that  ground.     Motion  overruled,  and  defendant  excepted. 

3.  The  defendant  asked  the  Court  to  charge  the  jury  that 
the  plaintiffs  obtained  no  title  to  the  crops  raised  by  Major 
Williams  by  reason  of  the  paper-writings  marked  Exhibits 
"A"  and  "B,"  for  that  (1)  said  paper-writings  fail  to  suffi- 
ciently describe  the  land  upon  which  said  crops  were  to  be 
grown:  (2)  that  said  paper-writings  fail  to  comply  with  the 
provisions  of  the  statutes  creating  an  agricultural  lien,  in 
that  they  prescribe  adifferent  remedy  than  that  allowed  by 
statute  (section  1800  of  The  Code),  which  instructions  his 
Honor  refused  to  give,  but  charged  that  the  land  was  suffi- 
ciently described,  and  that  said  paper-writings  did  comply 
with  the  agricultural  lien  law.     Defendant  excepted. 

There  was  verdict  for  the  plaintiffs  and  judgment  thereon 
in  favor  of  the  plaintiffs  against  defendant  Egerton  for  $29.50, 
being  the  difference  between  the  value  of  the  crops  held  by 
10 
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him  and  the  amount  due  him  for  rent  and  advancements  for 
the  year  1891,  and  from  this  judgment  defendant  Egerton 
appealed. 

Mr.  T.  T.  Hicks,  for  plaintiff. 

Messrs.  Batchelor  &  Devereux,  for  Egerton  (appellant). 

Clark,  J.:  Exception  1. — The  action  is  not  based  on  con- 
tract, and  is  for  the  recovery  of  property  which  it  is  averred 
in  the  complaint  exceeds  fifty  .dollars  in  value.  The  Court 
rightly  held  that  the  Superior  Court  had  jurisdiction.  Even 
had  the  value  of  the  property  been  less  than  fifty  dollars,  the 
Superior  Court  had  concurrent  jurisdiction.     The  Code,  §  S87. 

Exception  2. — The  action  being  not  only  for  the  recovery 
of  the  crops,  but  for  the  value  of  part  of  the  same,  alleged 
to  have  been  wrongfully  converted  by  the  defendants,  the 
Court  properly  refused  the  motion  to  dismiss  the  action  made, 
on  the  ground  that  the  landlord  being  entitled  to  possession 
of  the  crops  no  action  would  lie  against  him.  Whether  he 
was  landlord  or  not  was  a  controverted  point,  and  if  land- 
lord he  was  liable  to  account  to  plaintiffs  for  value  of  crops 
in  excess  of  his  lien. 

Exception  S. — The  Court  properly  held  that  the  paper-writ- 
ings put  in  evidence  by  plaintiffs  "sufficiently  described  the 
land  upon  which  the  crops  were  to  be  raised,  and  were  a  suf- 
ficient compliance  with  the  statute  creating  an  agricultural 
lien,  though  prescribing  a  different  remedy  from  that  allowed 
by  statute.  The  Code,  §  1800."  On  the  first  point,  the  mort- 
gage on  the  crops  to  be  raised  on  the  farm  described  and  "  on 
any  other  lands  he  may  cultivate  during  the  present  year 
1891 "  was  held  effective  in  Woodlief  v.  Harris,  95  N.  0, 211,  as 
to  the  crops  on  the  lands  described  (which  is  the  case  here), 
though  void  as  to  those  raised  on  "any  other  lands."  Givath- 
ney  v.  Ether idge,  JJ9  N.  C.,571.  As  to  the  second  point,  the  inser- 
tion of  a  power  of  sale  upon  default  mide  did  not  invali- 
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date  the  instrument  as  an  agricultural  lien.  As  to  the  Pleas- 
ants &  Sons  lien  assigned  to  Egerton  the  jury,  iu  response 
to  the  issue,  find  that  nothing  was  advanced  thereunder. 

No  Error. 


DENNIS  SIMMONS  v.  THE  NORFOLK  AND  BALTIMORE  STEAM- 
BOAT COMPANY. 

Corporation — Abuse  of   Powers — Place   of   Business — Forfeit- 
ure— Dissolution  at  Suit  of  Stockholders. 

1.  It  is  a  tacit  condition  of  a  grant  to  a  corporation  that  the  grantees 

shall  act  up  to  the  end  or  design  for  which  they  are  incorporated; 
and  hence,  through  neglect  or  abuse  of  its  franchises,  a  corpora- 
'  tion  may  forfeit  its  charter  as  for  condition  broken,  or  for  breach 
of  trust. 

2.  Unless  provided  otherwise  in  the  charter,  it  is  the  duty  of  a  corpora- 

tion to  keep  its  principal  place  of  business,  its  books  and  records, 
and  its  principal  officers  within  the  State  which  incorporated,  it  to 
an  extent  necessary  to  the  fullest  jurisdiction  and  visitorial  power 
of  the  State  and  its  Courts  and  the  efficient  exercise  thereof  in  all 
proper  cases  which  concern  said  corporation. 

3.  The  persistent  failure  of  a  corporation  chartered  in  this  State  to  main- 

tain its  principal  place  of  business  within  the  State  as  required  by 
its  charter,  and  the  withdrawing  of  all  its  agencies  from  the  State, 
will  authorize  the  Courts  to  decree  a  dissolution  of  such  corpora- 
tion upon  the  suit  of  a  stockholder,  under  Section  694  (ch.  16)  of 
The  Code. 

4.  Where  a  summons  in  a  special  proceeding,  was  improperly  made 

returnable  to  the  Superior  Court  in  Term,  it  was  proper  for  the 
Judge  to  remand  the  proceeding,  with  directions  that  the  summons 
be  amended  so  as  to  make  it  returnable  before  the  Clerk  on  a  day 
certain. 

This  was  an  action  commenced  by  summons  issued  to 
September  Term,  1892,  of  the  Superior  Court  of  Martin 
County,  for  the  purpose  of  dissolving  the  defendant  company, 
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a  corporation  formed  in  1880,  under  the  Act  of  1871-72,  and 
for  a  receiver  to  take  possession  of  the  property  of  the  defen- 
dant and  wind  up  the  affairs.  At  said  term  plaintiff  filed 
his  complaint,  and  ninety  days  were  given  to  the  defendant 
to  file  answer. 

Using  his  complaint  as  an  affidavit,  the  plaintiff  applied 
to  the  Judge  at  chambers,  and  obtained  an  order  for  the 
defendant  to  show  cause  before  the  Judge  at  chambers,  in 
Greenville,  on  the  22d  of  September,  1S92,  why  a  receiver  of 
the  defendant  company  should  not  be  appointed  as  prayed. 
The  said  order  was  served  on  the  defendant,  and  was  heard 
by  the  Judge  upon  complaint  of  plaintiff,  used  as  affidavit, 
and  the  affidavits  of  John  D.  Briggs  and  J.  A.  Teel,  on  the 
part  of  the  plaintiff,  and  the  answer  of  the  defendant  not  filed 
in  Court,  but  used  on  the  hearing  of  the  order  to  show  cause 
as  on  affidavit,  and  the  affidavit  of  Thomas  Skinner,  and 
exhibit  of  the  treasurer  of  the  company  on  the  part  of  defen- 
dant,  all  of  which  are  in  the  records  of  this  action.  Among 
other  causes  assigned  by  the  defendant  why  a  receiver  should 
not  be  appointed  were  that  the  motion  was  made  in  an 
action  of  which  the  Judge  did  not  have  jurisdiction,  the 
summons  therein  being  returnable  before  the  Judge  at  term, 
and  not  before  the  Clerk  as  a  special  proceeding,  as  appeared 
from  the  complaint  used  on  this  hearing  as  an  affidavit,  and 
that  the  parties  required  by  The  Code  had  not  been  made,  and 
that  not  only  should  a  receiver  be  denied,  but  the  proceed- 
ings should  be  dismissed.  This  was  resisted  by  plaintiff  and 
no  motion  to  remand  or  amend  was  made.  After  argument 
the  Judge  took  the  papers  by  consent  for  consideration  and 
decision.  On  the  4th  day  of  October,  1S92,  one  of  the  attor- 
neys for  the  plaintiff  filed  in  the  Clerk's  office  of  Martin 
County  the  order  of  the  Judge,  which  was  as  follows: 

"The  cause  is  remanded  to  the  Clerk  of  the  Superior  Court 
of  Martin  County,  with  directions  to  amend  the  summons  so 
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as  to  make  it  returnable  before  him  on  the  first  Monday  of 
November,  1892.  As  the  summons  has  already  been  served 
od  the  defendant  corporation,  and  it  has  filed  an  answer,  it 
will  take  notice  of  the  amendment  and  file  any  other  answer, 
if  it  is  so  ad  vised,  on  or  before  that  date.  The  Clerk  is  directed 
to  have  a  copy  of  the  amended  summons  posted  at  the  court- 
house door  in  said  county  for  three  successive  weeks,  and  in 
addition  have  the  same  published  for  three  successive  weeks, 
as  required  by  section  695  of  The  Code,  in  manner  and  form 
as  therein  stated. 

"After  the  said  return  day  the  Clerk  is  directed  to  certify 
the  issues  and  papers  in  the  cause  and  put  said  cause  upon 
the  civil  issue  docket  for  trial  at  ensuing  December  Term  of 
Martin  Superior  Court.  As  this  is  a  cause  where  delay  might 
be  seriously  injurious  to  the  interests  of  plaintiff  and  his  asso- 
ciate stockholders,  it  may  be  set  for  trial  on  Monday,  the  first 
day  of  said  term.  As  I  see  no  immediate  danger  in  so  doing, 
I  will  continue  the  motion  for  a  receiver  until  said  term,  with- 
out prejudice.  The  Clerk  will  see  that  the  summons  is  duly 
published  and  proof  of  publication  made  by  said  return  day. 

G.  H.  Brown,  Jr.,  Judge,  etc" 

Thereupon,  the  Clerk  made  the  following  order: 
"The  order  of  his  Honor  G.  H.  Brown,  Jr.,  Judge  of  the 
Superior  Court,  having  been  filed  in  this  Court  with  the  other 
papers  in  the  cause,  it  is  ordered,  in  obedience  and  in  accord- 
ance with  said  order,  that  the  summons  originally  issued 
herein  be  and  the  same  is  hereby  amended  by  making  the 
same  returnable  before  the  undersigned  Clerk  of  the  Superior 
Court  of  Martin  County  on  Monday,  November  7,  1892,  at 
his  office  in  the  town  of  Williaraston,  county  and  State  afore- 
said; and  further,  that  in  said  amended  summons  the  plain- 
tiff be  made  to  declare  or  sue  in  behalf  of  all  other  corpora- 
tors, creditors,  dealers  and  others  interested  in  the  affairs  of 
the  defendant  company,  who  will  come  in  and  make  them- 
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selves  parties  to  this  proceeding.  It  is  further  ordered  that 
a  copy  of  said  amended  summons  be  posted  for, three  weeks 
at  the  court-house  door  in  Williamston,  and  that  service  of 
the  same  be  made  upon  all  corporators,  creditors,  dealers  and 
others  interested  in  the  affairs  of  the  defendant  company,  by 
publication  of  a  copy  of  said  summons  for  three  weeks  in  the 
State  Chronicle,  a  newspaper  published  in  the  city  of  Raleigh, 
State  aforesaid.  It  is  ordered  that  all  parties  hereto  shall 
have  until  November  7  to  file  pleadings  herein." 

Within  ten  days  after  notice  of  said  orders  the  defendant 
appealed  therefrom,  assigning  as  grounds  that  the  Judge 
should  have  dismissed  the  motion  for  a  receiver,  and  that  he 
had  no  jurisdiction  or  authority  to  make  said  orders,  or  either 
of  them. 

The  substance  of  the  complaint  is  set  out  in  the  opinion 
of  Chief  Justice  Shepherd. 

Mr.  Don.  Gilliam,  for  plaintiff. 

Messrs.  Batchelor  &  Devereux  and  J.  E.  Moore,  for  defen- 
dant (appellant). 

Shepherd,  C.  J.:  This  proceeding  is  brought  for  the  pur- 
pose of  obtaining  a  decree  of  dissolution  against  the  defen- 
dant company,  and  the  most  important  question  to  be 
considered  is  whether  the  complaint  sets  forth  facts  sufficient 
to  entitle  the  plaintiff  to  the  relief  prayed  for. 

The  defendant  was  incorporated  under  the  general  act  for 
the  formation  of  corporations  (The  Code,  ch.  16),  and  it  is 
therein  provided,  among  other  things,  that  all  corporations 
so  created  may  be  dissolved  by  "special  proceedings"  insti- 
tuted by  any  corporator  "  for  any  abuse  of  its  powers  to  the 
injury  of  the  plaintiff  or  of  the  corporators,  or  of  its 
creditors  or  debtors."     Section  694. 

The  articles  of  incorporation  provide  that  the  business  of 
the  defendant  shall  be  the  u  transportation  of  produce  and 
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merchandise  and  all  other  kinds  of  freight  and  passengers 
to  and  from  the  various  landings  on  the  Roanoke  river  in 
North  Carolina  to  and  from  the  cities  of  Norfolk  in  Virginia 
and  Baltimore  in  Maryland,  and  to  and  from  said  cities  to 
the  said  landings,  and  to  and  from  all  other  points  inter- 
mediate between  said  river  and  said  cities,  and  its  principal 
place  of  business  shall  be  at  Williamston "  in  this  State. 
The  plaintiff,  who  is  one  of  the  corporators,  alleges  that  in 
1887  the  control  and  management  of  the  defendant  corpor- 
ation passed  into  the  hands  of  non-resident  stockholders, 
"since  which  time  the  original  aim  and  purpose  of  said 
corporation  has  been  departed  from,  the  value  of  the  com- 
pany^ property  greatly  depreciated,  the  business  fallen  away 
and  its  general  affairs  gradually  but  steadily  grown  worse." 
It  is  further  alleged  "  that  for  more  than  a  year  now  past  the 
defendant  company  has  altogether  ceased  to  operate  said 
ports  or  any  of  them  within  this  State;  that  no  single  agency 
or  place  of  business  has  been  maintained  within  this  State, 
and  that  the  town  of  Williamston  has  been  absolutely  dis- 
continued as  the  principal  place  of  business  of  said  company, 
as  required  by  said  article  of  incorporation." 

"It  is  a  tacit  condition  of  a  grant  to  a  corporation  that 
the  grantees  shall  act  up  to  the  end  or  design  for  which  they 
are  incorporated,  and  hence,  through  neglect  or  abuse  of  its 
franchises,  a  corporation  may  forfeit  its  charter  as  for  condition 
broken,  or  for  breach  of  trust.  The  duties  assigned  by  an  act 
of  incorporation  are  conditions  annexed  to  the  grant  of  the 
franchises  conferred  (Angell  &  Ames  Corp.,  §  776),  "and 
duties  implied  are  equally  obligatory  with  duties  expressed, 
and  their  breach  is  visited  by  the  same  consequences." 
Attorney  General  v.  Riilroad,  6  I  red.,  456;  Field  on  Corp.,456?i. 

It  has  been  held,  without  reference  to  any  express  provision 
of  law  or  specific  requirement  of  the  charter,  that  it  is  the 
duty  of  a  corporation  to  keep  its  principal  place  of  business, 
its  books  and  records  and  its  principal  officers  within  the 
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State  which  incorporated  it,  to  an  extent  necessary  to  the 
fullest  jurisdiction  and  visitorial  power  of  the  State  and  its 
courts,  and  the  efficient  exercise  thereof  in  all  proper  cases 
which  concern  said  corporation.  State,  etc.,  v.  Railroad,  45 
Wis.,  579.  In  commenting  upon  this  decision,  Mr.  Mora- 
wetz  (Pr.  Corp.,  361)  says:  "This  doctrine  is  correct  only 
provided  the  Legislature  has  expressed  the  policy  of  the 
State  by  some  special  enactment,  or  by  a  general  system  of 
legislation  regarding  incorporated  companies.  There  is  no 
such  rule  at  common  law.  It  is  always  implied  in  the 
grant  of  a  charter  of  incorporation,  where  there  is  no  indi- 
cation to  the  contrary,  that  the  compauy  shall  have  its 
central  office  or  place  of  management  in  a  State  under 
whose  laws  it  was  organized.  This,  however,  is  merely  a 
rule  applicable  to  the  construction  of  charters  in  determining 
the  intention  of  the  corporators  and  of  the  State,  and  is  not 
an  arbitrary  rule  of  law."  Accepting  the  principle  as  thus 
modified,  and  applying  it  to  a  corporation  doing  business, 
like  the  defendant,  exclusively  under  a  charter  granted  in 
this  State,  it  would  seem  very  clear  that  by  the  policy  of  our 
laws,  as  indicated  by  "a  general  system  of  legislation,"  the 
duty  referred  to  is  imposed  upon  the  defendant.  We  have 
many  statutes  which  plainly  contemplate  that  such  a  corpora- 
tion shall  keep  its  principal  place  of  business,  certainly  some 
of  its  agencies,  within  the  limits  of  the  State.  Of  such  are 
sections  302  and  3G3  of  The  Code,  relating  to  the  attachment 
of  shares  of  stock  in  corporations  and  the  interest  and  profits 
thereon,  and  authorizing  the  service  of  a  certified  copy  of  the. 
warrant  of  attachment  on  "the  president  or  other  head  of 
the  association  or  corporation,  or  with  the  secretary,  cashier 
or  managing  agent  thereof."  Of  such  also  are  the  provisions 
of  Section  694  of  The  Code,  authorizing  the  dissolution  of 
the  corporation  upon  the  return  of  an  execution  unsatisfied 
upon  a  judgment  docketed  in  the  Superior  Court  of  the 
county  "where  it  has  its  only  or  principal  place  of  business." 
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Reference  may  also  be  had  to  the  visitorial  powers  conferred 
upon  the  Board  of  Railroad  Commissioners,  which,  together 
frith  other  provisions  of  the  law,  clearly  show  that  a  corpora- 
tion of  this  character  cannot  entirely  withdraw  all  of  its 
offices  and  agencies  from  the  State. 

The  decision  in  State  v.  Railroad,  45  Wis.,  579,  supra,  was 
based,  to  some  extent,  upon  similar  statutory  provisions,  and 
the  general  principle  of  that  case  has  been  here  discussed  for 
the  purpose  of  showing  that  the  express  provision  of  the  char- 
ter of  the  defendant,  requiring  its  principal  place  of  business 
to  be  at  Williamston  in  this  Slate,  may  well  be  sustained  by 
the  general  policy  of  our  laws.  The  case  is  also  direct  author- 
ity that  such  a  violation  by  a  corporation  of  its  charter  is  "an 
abuse  and  misuser  of  its  corporate  powers/'  and  is  within  the 
spirit  and  meaning  of  our  statute  upon  the  subject.  Without 
considering,  then,  the  other  causes  assigned  in  the  complaint, 
we  are  of  the  opinion  that  the  persistent  violation  of  the  char- 
ter in  withdrawing,  as  alleged,  the  principal  place  of  business 
from  Williamston,  and  all  of  its  agencies  from  the  State,  would 
authorize  the  Court  to  decree  a  dissolution  of  the  defendant 
corporation.     Attorney  General  v.  Railroad,  supra. 

The  summons  in  this  proceeding  was  improperly  made 
returnable  to  the  Superior  Court  in  term,  and  his  Honor 
remanded  the  proceeding  with  directions  that  the  summons 
be  amended  so  as  to  make  it  returnable  before  the  Clerk  on 
a  day  certain.  This  order,  together  with  the  other  directions 
to  the  Clerk,  is  fully  sustained  by  the  principle  laid  down  in 
Epps  v.  Flowers,  101  N.  C ,  158.     The  judgment  must  be 

Affirmed. 
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W.  T.  GRIMES  v.  GEORGE  E.  BROWN  et  al. 

Practice — Reference  to  Arbitration — Notice  of  Hearing  by 

Rtferee. 

1.  Where  a  referee  was  appointed  to  determine  all  matters  growing  out 

of  a  copartnership,  and#by  the  same  order  was  required  as  receiver 
to  sell  the  property,  collect  the  assets  and  pay  out  the  proceeds 
according  to  the  rights  of  the  parties  as  determined  by  himself  as 
referee,  and  to  report  his  action  to  the  next  term  of  the  Court  to 
be  entered  as  the  judgment  of  the  Court,  and  such  order  was  by 
consent  of  parties:  Held,  that  such  order  was  a  reference  to  arbi- 
tration instead  of  a  reference  under  The  Code ;  and  as  the  findings 
of  fact  would  be  final  under  the  terms  of  the  order,  all  parlies 
were  entitled  to  the  notice  of  the  time  and  place  of  hearing. 

2.  Whether  notice  was  duly  given  of  the  time  and  place  of  the  hearing 

by  a  referee,  and  whether  both  patties  appeared  and  were  present 
at  such  hearing  (as  to  which  there  were  conflicting  affidavits),  was 
a  matter  for  the  decision  of  the  Judge  below,  in  which  he  might, 
if  he  chose,  have  had  the  aid  of  a  jury;  and  where  the  Judge 
below  made  no  finding  of  facts  upon  the  question,  but  treated  the 
reference  as  one  under  The  Code,  and  set  aside  the  report  and 
account,  refusing  to  remove  the  referee:  Held,  that  there  was  error, 
and  the  case  must  be  remanded  in  order  that  such  question  may  be 
determined,  for  upon  it  depends  whether  the  award  of  the  referee 
shall  stand  or  be  set  aside. 

This  was  an  appeal  by  defendant  from  an  order  setting 
aside  a  report  and  account,  made  by  Shvford,  J.,  at  March 
Term,  1893,  of  Martin  Superior  Court. 

It  will  only  be  necessary  to  set  out  the  consent  decree  in 
the  cause  made  at  chambers  to  reach  a  proper  understanding 
of  the  questions  involved. 

The  consent  decree  was  as  follows: 

"This  cause  coming  on  to  be  heard  on  motion  of  plaintiff 
for  the  appointment  of  a  receiver  of  the  properly  described 
in  the  complaint,  and  for  an  order  restraining  the  defendant 
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H.  Brown  from  selling  the  property  embraced  in  the  mort- 
gage made  to  him  by  the  plaintiff  and  wife,  all  parties  con- 
senting hereto,  it  is  adjudged  and  considered  that  H.  Brown 
be  and  he  is  hereby  appointed  receiver  herein  to  take  charge 
and  possession  of  all  the  property,  real  and  personal,  belong- 
ing to  the  late  firm  of  Brown  &  Grimes,  including  all  money 
or  local  accounts  due  the  said  copartnership,  and  assets  of 
every  description,  and  hold  the  same  according  to  the  terms 
of  this  order.  It  is  further  ordered  that  the  said  receiver 
proceed  at  once  to  collect  all  the  notes  and  accounts  due  said 
firm,  and  that  on  the  6th  of  March,  1893,  at  the  court-house 
door  in  Williamston,  Martin  County,  the  said  receiver  will 
sell  all  the  property,  both  real  and  personal,  belonging  to 
said  copartnership,  upon  the  following  terms,  to-wit,  the  pur- 
chase-price to  be  paid  in  cash,  less  an  amount  equal  to  the 
sum  due  on  the  mortgage  of  Ward  and  Grimes  to  the  com- 
pany of  Baltimore,  Md.,  which  sum  shall  be  secured  by  note, 
to  be  approved  by  the  receiver  and  payable  according  to  the 
terms  of  said  mortgage.  The  said  receiver  is  authorized  to 
operate  said  mill,  if  in  his  opinion  the  best  interests  of  said 
firm  will  be  promoted  thereby. 

"It  is  further  ordered  that  H.  Brown  be  appointed  referee 
to  state  the  account  and  determine  all  matters  between  said 
G.  E.  Brown  and  the  plaintiff,  growing  out  of  their  copart- 
nership dealings,  and  to  pay  out  the  proceeds  of  said  prop- 
erty and  collections  according  to  the  rights  of  the  parties,  as 
determined  by  the  said  referee.  The  receiver  shall  execute 
deeds  to  the  purchasers  for  the  property  sold  by  him  upon 
the  payment  of  the  purchase-money.  The  receiver  and  ref- 
eree shall  report  his  action  in  the  premises  to  the  next  term 
of  the  Superior  Court  of  Martin  County,  to  be  entered  as  the 
judgment  of  the  Court  in  the  action.  The  receiver  is  required 
to  file  bond  in  the  sum  of  two  thousand  dollars,  to  be 
approved    by  the  Clerk  of  the  Superior   Court  of  Martin 
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County.     The  receiver  shall  advertise  said  sale  at  the  court- 
house door  and  three  other  public  places  in  Martin  Cjunty. 

Geo.  A.  Shuford, 
Judge  Superior  Court" 

Mr.  Jets.  E.  Moore,  for  plaintiff. 

Mr.  Don.  Gilliam,  for  defendants  (appellants). 

MacRae,  J.:  It  will  he  noted  that  the  order  appointing  a 
rtceiver  and  referee  has  all  of  the  elements  of  a  submission 
to  arbitration  under  order  of  Court.  The  referee  is  to  deter- 
mine all  matters  between  said  G.  E.  Brown  and  the  plaintiff, 
growing  out  of  their  copartnership  dealings.  In  the  same 
order  he  is  required,  as  receiver,  to  sell  the  property,  collect 
the  assets,  and  pj»y  out  the  proceeds  according  to  the  rights 
of  the  parties  as  determined  by  himself  as  referee.  He  is  to 
report  his  action  to  the  next  term  of  the  Court,  to  be  entered 
as  the  judgment  of  the  Court.  The  order  is  by  consent  of 
parties,  and  provides  for  a  final  determination  and  judgment 
accordingly.  It  is  not  unlike  the  reference  in  Gudger  v. 
Bairdy  66  N.  C,  438,  in  which  the  order  is  in  these  words: 
"This  case  is  referred  to  W.  M.  Cocke,  who  shall  summon 
the  parties  before  him  and  hear  the  case,  and  his  award  shall 
be  a  rule  of  Court."  This  was  held  to  be  a  reference  to  arbi- 
tration instead  of  a  reference  under  The  Code,  the  essential 
difference  between  which  proceedings  is  pointed  out  in  Keener 
v.  Goodson,  89  N.  C,  273,  citing  several  other  authorities. 
Whether  it  wrere  a  reference  by  consent  uuder  The  Code  or  a 
reference  to  arbitration,  the  findings  of  fact  would  be  final 
under  the  terms  of  this  order.  But  in  either  case  all  parties 
are  entitled  to  notice  of  the  time  and  place  of  the  hearing. 
Morse  on  Arbitration,  116  et  seq. 

It  is  contended  on  the  one  side  that  notice  was  duly  given, 
and  that  both  parties  appeared  and  were  present  at  the 
hearing,  and  this  is  strenuously  denied  on  the  other,  and 
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many  affidavits  are  filed  pro  and  con.  This  is  a  matter  for 
the  decision  of  the  Judge  below,  in  which  he  may,  if  he 
chooses,  have  the  aid  of  a  jury.  There  is  no  finding  of  fact 
by  his  Honor  upon  this  question.  He  treats  the  reference  as 
under  The  Code,  and  sets  aside  the  report  and  account, 
refusing  to  remove  the  referee.  We  think  that  in  this  there 
was  error. 

The  case  must  be  remanded,  in  order  that  the  Judgfe  below 
may  find  the  facts  whether  the  parties  were  duly  notified  of 
the  time  and  place  of  hearing,  or  whether  they  appeared  and 
the  case  was  duly  heard  before  the  report  of  the  arbitrator 
was  filed,  for  upon  this  question  it  depends  whether  the 
award  shall  stand  or  be  set  aside. 

Remanded. 


W.  L.  JETER  v.  W.  H.  S.  BURGWYN  et  al. 
Partnership — Participation  in  Profits. 

1.  If  persons  who  are  not  partners  agree  to  share  the  profits  and  loss,  or 
the  profits,  of  one  particular  transaction  or  adventure,  they  become 
partners  as  to  that  particular  transaction  or  adventure,  but  not  as 
to  anything  else.    Therefore, 

1  Where,  in  an  action  against  defendant,  plaintiff  sought  to  hold  him 
responsible  for  a  debt  contracted  by  a  partnership  of  which  defend- 
ant was  not  a  member  and  had  not  so  held  himself  out  to  be,  but 
plaintiff  contended  that,  by  reason  of  an  alleged  agreement  between 
defendant  and  the  firm  that  defendant  should  share  in  the  profits 
of  a  particular  adventure,  defendant  had  become  a  quasi  partner 
and  liable  for  all  the  debts  of  the  firm:  Held,  that  it  was  not  error 
to  charge  the  jury  that  plaintiff  could  not  recover  if  they  should 
find  that  the  adventure  in  which  defendant  was  alleged  to  be  inter- 
ested had  terminated  before  plaintiff's  debt  was  contracted. 

Civil  action,  tried  before  Shuford,  J,  and  a  jury,  at  May 
Term,  1893,  of  Vance  Superior  Court. 
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The  plaintiff  sought  to  charge  the  defendant  Burgwyn,  as 
a  partner  of  the  Henderson  Tobacco  Company,  for  a  debt 
due  by  the  company  to  plaintiff.  The  issue  submitted  was 
as  follows : 

"  Was  the  defendant  W.  II.  S.  Burgwyn  a  partner  in  the 
Henderson  Tobacco  Company  at  the  time  the  plaintiff's  debt 
is  alleged  to  have  been  contracted?" 

After  the  evidence  was  in,  his  Honor  intimated  that  he 
would  charge  the  jury  in  defendants'  favor,  and  the  plaintiff 
submitted  to  a  nonsuit,  and  appealed. 

The  facts  are  sufficiently  stated  in  the  opinion  of  Chief 
Justice  Shepherd. 

Messrs.  W.  H.  Cheek  and  H.  T.  Watkins,  for  plaintiff  (appel- 
lant). 

Mr.  J.  H.  BridgerSy  for  defendants. 

Shepherd,  C.  J.:  The  ruling  of  his  Honor  which  is  pre- 
sented for  review  does  not  involve  a  consideration  of  the 
question  suggested  in  Fertilizer  Co.  v.  Reams,  105  N.  C,  283, 
and  Cossack  v.  Burgwyn,  112  N.  C,  304,  whether  a  loan  to  a 
partnership,  to  be  paid  out  of  the  profits,  does,  in  itself,  with- 
out any  holding  out,  impose  upon  the  lender  a  partnership 
liability  to  third  persons.  In  Cossack's  case,  after  referring 
to  the  principle  of  the  ancient  English  cases,  that  sharing  in 
the  profits  was,  with  one  or  two  exceptions,  an  absolute  test 
of  partnership,  we  stated  that,  even  under  the  modern  doc- 
trine as  declared  by  the  House  of  Lords  in  1860,  in  Cox  v. 
Hickman  (see  Reams'  case,  supra),  such  sharing  would,  at  least, 
make  out  a  prima  facie  case  as  to  the  existence  of  that  rela- 
tionship. If,  however,  we  should  go  further  and  concede  that 
any  participation  whatever  in  the  profits  would  be  conclusive 
evidence  of  partnership  as  to  third  persons,  we  would  still  be 
unable  to  perceive  any  force  in  the  exception  to  the  charge 
of  the  Court. 
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What  constitutes  a  partnership  is  a  question  of  law  (Jones 
v.  Gally  93  N.  C,  170),  and  there  is  nothing  in  the  various 
contracts  between  the  Henderson  Tobacco  Company  and  the 
defendant  Burgwyn,  nor  in  their  dealings  with  each  other, 
that  indicates  an  intention  that  Burgwyn  was  to  become  an 
actual  partner  in  the  said  company.  The  plaintiff,  therefore, 
in  order  to  recover  of  Burgwyn,  must  show  such  circum- 
stances as  would  constitute  a  partnership  as  to  third  persons, 
or  as  it  is  sometimes  termed  in  the  text- books,  a  quasi  part- 
nership. 

The  Henderson  Tobacco  Company  was,  it  seems,  engaged 
in  the  manufacture  and  sale  of  tobacco,  and  had  on  the  20th 
of  December,  1889,  entered  into  a  contract  with  one  Blacknall 
to  manufacture  three  hundred  thousand  pounds  of  certain 
brands  of  smoking  tobacco  during  the  next  year,  which  the 
said  Blacknall  was  to  sell  at  a  price  which  would  net  the 
company  an  estimated  profit  of  thirty-nine  thousand  dollars. 
On  the  day  above  mentioned  Burgwyn  and  the  company 
entered  into  an  agreement,  reciting  that  the  former  had 
endorsed  a  note  for  the  latter  of  five  thousand  dollars,  and 
that  Burgwyn  was  to  advance  to  the  company  during  the 
succeeding  twelve  months  an  additional  five  thousand  dol- 
lars to  enable  the  company  to  carry  out  the  Blacknall  con- 
tract. It  was  agreed  that  the  company  was  to  secure  Bur- 
gwyn to  the  amount  of  ten  thousand  dollars,  by  conveying 
to  him  all  of  their  stock  of  leaf  and  manufactured  tobacco 
and  their  machinery,  fixtures,  etc.,  which  conveyance  was 
executed  on  the  same  day.  In  the  aforesaid  agreement  it 
was  further  stipulated  that  the  company  should  execute  to 
Burgwyn  a  note  for  five  thousand  dollars,  which  note  was 
also  executed  on  the  same  date.  This  note,  it  is  conceded, 
was  independent  of  the  endorsement  and  advances  just 
referred  to,  and  was  not  secured  by  the  conveyance  of  the 
property  above  mentioned.  It  was  given  in  consideration  of 
the  endorsement  and  advances,  and  there  was  an  apparent 
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conflict  in  the  testimony  of  Burgwyn  and  his  statement  on  a 
previous  trial  in  respect  to  the  manner  in  which  it  was  to  be 
paid.  The  plaintiff  contended  that  it  was  to  be  paid  out  of 
the  profits  of  the  Blacknall  contract,  and  that  its  payment 
was  entirely  contingent  upon  such  profits.  The  defendant 
Burgwyn  insisted  that  the  payment  was  not  so  contingent, 
but  was  an  absolute  engagement  on  the  part  of  the  company 
to  pay  at  all  events  and  without  reference  to  profits. 

Assuming  the  correctness  of  the  plaintiff's  view  of  the 
facts,  and  also  his  contention  that  such  a  view  would  consti- 
tute a  quasi  copartnership,  yet  it  appears  from  the  authori- 
ties that  such  a  copartnership  would  relate  only  to  the  Black- 
nall contract.  Lindley  in  his  work  on  Partnership  says: 
"If  persons  who  are  not  partners  agree  to  share  the  profits 
and  loss,  or  the  profits  of  one  particular  transaction  or  adven- 
ture, they  become  partners  as  to  that  transaction  or  adven- 
ture, but  not  as  to  anything  else."  1  Vol.,  49.  According 
to  the  contention  of  the  plaintiff,  the  note  was  to  be  paid  out 
of  the  profits  arising  from  the  Blacknall  contract,  and  it  is 
clear  that  if  the  said  contract  had  terminated  before  the 
plaintiff's  debt  was  contracted,  the  defendant  Burgwyn,  not 
having  held  himself  out  as  a  partner,  would  not  be  liable  as 
such.  This  would  be  true,  although  no  notice  of  a  dissolu- 
tion of  the  particular  quasi  copartnership  was  given.  Lindley, 
supra,  213.  There  is  no  evidence  that  the  said  defendant 
ever  so  held  himself  out,  or  that  plaintiff  knew  anything  of 
the  transaction  in  question.  It  must  follow,  therefore,  that 
if  the  Blacknall  contract  terminated  before  the  7th  of  Feb- 
ruary, 1891,  the  date  of  the  contract  sued  upon,  the  plaintiff 
cannot  recover. 

His  Honor  charged  the  jury  that  they  must  so  find  if  they 
believed  the  testimony  of  Burgwyn  and  Daingerfield,  which 
was  explicit  and  uncontradicted  on  this  point.  In  this  there 
was  no  error,  nor  was  there  error  in  his  instruction  that 
clauses  numbers  9  and  10  in  the  contract  of  April  29,  1890, 
and  the  contract  of  October  8,  1890,  stating  that  Burgwyn's 
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rights  under  former  contracts  should  be  contiuued,  were  no 
evidence  that  the  contract  with  Blacknall  had  not  termi- 
nated. The  plaintiff  upon  this  charge  suffered  a  nonsuit 
and  appealed.     For  the  reasons  given  we  think  the  nonsuit 

must  stand. 

Affirmed. 


E.  L.  CHEATHAM  v.  J.  R.  YOUNG  et  al. 

Evidence— Municipal  Record* — Location  of  Boundary  Lines — 

Streets — Pleading — Color  of  Title, 

1.  Where  it  becomes  material  to  prove  the  contents  of  a  record  of  the 

proceedings  of  a  municipal  corporation,  the  party  relying  upon  it 
may  identify  or  offer  the  original  or  introduce  a  copy  properly 
certified. 

2.  Documents  of  a  public  nature  and  of  public  authority  are  generally 

admissible  in  evidence  in  proof  of  those  matters,  the  remembrance 
of  which  they  were  called  into  existence  to  perpetuate,  although 
their  authenticity  be  not  confirmed  by  the  ordinary  tests  of  truth — 
the  obligation  of  an  oath  and  the  power  of  cross-examination  of 
the  parties  on  whose  authority  the  truth  of  the  document  depends; 
therefore, 

3.  The  records  made  by  the  mayor  and  commissioners  of  a  town  empow- 

ered to  locate,  open  or  widen  the  public  streets,  naming  and  fix- 
ing the  width  of  certain  streets,  and  made  ante  litem  inotam,  are 
competent  though  not  conclusive  evidence  to  locate  the  boundary 
line  when  the  streets  named  or  their  points  of  intersection  are 
called  for  in  a  deed  upon  which  a  party  relies. 

4.  It  is  competent  for  a  defendant  to  prove  possession  by  himself  and 

those  under  whom  he  may  claim,  for  seven  years,  in  support  of  a 
general  denial,  in  an  answer,  that  the  plaintiff  is  the  owner,  with- 
out specially  pleading  the  statute. 

Action  to  recover  land,  tried  before  Bryan,  J.t  and  a  jury, 
at  may  Term,  1892,  of  Vance  Superior  Cuurt. 

The  land  in  controversy  was  a  strip  about  two  and  one- 
half  feet  in  width,  which  both  parties  claimed  under  deeds 
11 
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introduced  in  evidence.  The  width  of  certain  streets  referred 
to  in  the  deeds  became  material  in  determining  the  location 
of  the  boundary  lines. 

The  defendants  offered  in  evidence  the  records  of  the  Com- 
missioners of  the  town  of  Henderson. 

The  plaintiff  objected  because  not  proven,  and  further, 
that  it  was  incompetent  evidence,  if  proven,  plaintiff  being 
neither  party  nor  privy  to  the  proceedings  recited,  and  the 
proceedings  not  being  such  as  were  authorized  by  law  and 
binding  upon  property-holders  in  the  town;  and  further,  if 
the  book  is  proved  to  be  the  record  of  the  Commissioners,  it 
is  not  such  a  record  as  proves  the  truth  of  its  recitals. 

Thereupon,  W.  W.  Young  was  introduced  as  a  witness,  who 
testified  that  he  was  a  Commissioner  of  the  town  in  1866,  and 
that  the  book  offered  was  the  record  of  the  proceedings  of  the 
Town  Commissioners. 

The  plaintiff's  objection  was  overruled,  and  the  book  con- 
taining the  record  was  permitted  to  be  read.  The  plaintifr 
excepted. 

The  following  was  read: 

"Henderson,  N.  C,  May  26,  1866. 

"At  a  called  meeting,  his  Honor  the  Mayor,  I.  J.  Young, 
Dr.  W.  W.  Young,  J.  E.  Clark,  L.  W.  Kittrell  and  S.  J.  Par- 
ham,  Board  of  Commissioners,  were  present. 

"On  motion,  the  street  190  feet  northwest  of  Garnett  and 
running  parallel  with  Garnett  shall  be  called,  as  formerly, 
Wyche  alley.  ****** 

"On  motion,  the  meeting  adjourned. 

"S.  J.  Parham,  &r. 

"Recorded  by  J.  A.  C,  September  3,  1868." 

"Henderson,  May  22. 

"At  a  regular  meeting,  his  Honor  Capt.  S.  J.  Parham, 
Mayor,  present;  Col.  H.  Harris,  R.  G.  Moore,  Dr.  T.  C.  Deb- 
narn,  George  II.  Yancey,  W.  W.  Young,  preseut. 


113.]  SEPTEMBER  TERM,  1893.  163 


Cheatham  v.  Young. 


*'  It  was  moved  and  carried  that  a  committee  of  Dr.  T.  C. 
Debnam  and  George  H.  Yancey  be  appointed  to  assist  the 
County  Surveyor,  Mr.  S.  P.  J.  Harris,  in  widening  Garnett 
street  from  John  H.  Young's  corner  to  Breckenridge  street, 
taking  eight  feet  on  the  south  side  and  twelve  (12)  feet  on  the 
north  side,  being  from  the  original  street,  making  Garnett 
street  eighty-six  (86)  feet  wide  instead  of  seventy-five  feet,  as 
it  now  stands,  and  the  Town  Attorney  be  instructed  to  obtain 
a  deed  of  grant  for  said  land  to  the  town  authorities.    *   *    * 

"Adjourned  to  meet  Thursday  night. 

11 W.  W.  Young,  Secretary" 

After  the  argument  had  commenced,  counsel  for  defen- 
dants argued  to  the  jury  that  plaintiff  must  show  that  he,  or 
those  under  whom  he  claimed,  had  been  in  possession  of  the 
land  sued  for  within  seven  years  next  before  the  commence- 
ment of  this  action. 

Whereupon,  plaintiff  asked  the  Court  to  charge  the  jury: 

"It  is  no  part  of  plaintiff's  duty  to  prove  possession  within 
seven  years.  If  the  defendant  wishes  to  take  advantage  of 
the  statute  of  limitations  he  must  plead  it,  and  prove  that  he 
has  been  in  possession  seven  years  under  color  of  title,  and 
there  is  no  such  plea  or  evidence  offered." 

His  Honor  declined  to  give  the  charge  as  requested,  to 
which  plaintiff  excepted,  but  after  reading  the  testimony  he 
charged  the  jury: 

"The  burden  is  on  the  plaintiff  in  this  action,  he  must 
recover  upon  the  strength  of  his  title. 

"The  original  starting  points  and  boundaries  are  questions 
of  fact  for  the  jury  to  find  from  the  evidence.  I  mean  all 
the  evidence  bearing  upon  the  points.  Plaintiff,  in  order  to 
entitle  himself  to  recover  in  this  action,  must  show  that  he 
holds  the  legal  title  to  the  premises  in  controversy,  and  it 
must  further  appear  from  a  preponderance  of  the  testimony 
that  at  the  time  of  the  commencement  of  this  action  he  was 
entitled  to  the  possession  of  the  premises. 
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"Plaintiff  says  his  deeds  cover  the  land  in  controversy. 
This  is  denied  by  the  defendants.  It  is  for  you  to  say  where 
the  boundaries  are. 

11  What  are  the  boundaries  of  the  plaintiff's  land  is  a  ques- 
tion of  law;  where  they  are  is  a  question  of  fact.  The  begin- 
ning point  of  plaintiff's  land  is  the  corner  of  Montgomery 
street  and  Wyche  alley,  and  plaintiff  must  locate  this  corner." 

Defendants  asked  his  Honor  to  charge  the  jury,  "That  it 
is  necessary  for  the  plaintiff  to  show  possession  of  the  land 
in  dispute  for  seven  years,  under  a  deed  describing  the  same 
by  metes  and  bounds,  ending  within  seven  years  before  the 
commencement  of  this  action,"  which  request  was  declined 
by  his  Honor. 

There  was  a  verdict  for  defendants,  and  plaintiff  appealed 
from  judgment  thereon. 

Messrs.  Pittman  &  Shaio,  for  plaintiff  (appellant). 
Mr.  A.  C.  Zollicoffer,  for  defendants. 

Avkry,  J.:  The  statement  of  the  case  on  appeal  is  not  so 
full  or  so  clear  as  it  might  have  been  made.  But  it  seems  to 
have  become  material  to  the  location  of  the  plaintiff's  boun- 
dary to  determine  where  Montgomery  street  intersected  with 
Garnett  street  and  with  Wyche  alley;  and  one  of  the  ques- 
tions involved  in  this  inquiry  was,  What  was  the  width  of 
Garnett  street,  and  what  tho  distance  from  it  to  said  alley? 
Neither  the  map  used  upon  the  trial  nor  any  one  of  the  deeds 
is  sent  up  as  au  exhibit,  and  it  does  not  appear  in  express 
terms  from  the  testimony  what  was  the  description  of  the 
land  claimed  by  the  plaintiff. 

Assuming  that  the  inquiry  uf  the  jury  was  directed  to  the 
point  mentioned,  the  first  exception  is  to  the  competency  of 
the  minutes  of  the  proceedings  of  the  Mayor  and  Board  of 
Commissioners  of  the  town  of  Henderson  at  two  meetings, 
held  respectively  on  the  22d  and  the  26th  of  May,  1866  (ante 
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litem  molam),  at  one  of  which  the  entry  was, "On  motion, the 
street  190  feet  northwest  of  Garnett  and  running  parallel 
with  Garnett  shall  be  called,  as  formerly,  Wyche  alley  ";  and 
at  the  other  it  appeared  that  a  committee  was  appointed  to 
assist  the  surveyor  in  widening  Garnett  street  from  John  H. 
Young's  corner  to  Brecken ridge  street,  so  as  to  make  it  eighty- 
six  instead  of  seventy-five  feet,  as  it  then  was,  "by  taking 
eight  feet  on  the  south  side  and  twelve  feet  on  the  north  side." 

Where  it  becomes  material  to  prove  the  contents  of  such 
a  record,  the  party  relying  upon  it  may  identify  and  offer  the 
original  or  introduce  a  copy  properly  certified.  State  v. 
Voight,  90  N.  C.,  741;  The  Code,  §1342;  1  Greenleaf  on  Ev., 
485.  In  this  case  the  original  having  been  identified  by  the 
testimony  of  Dr.  Young,  only  the  question  whether  such  a 
record  as  that  put  in  evidence  is  competent  is  worthy  of 
serious  consideration  or  discussion. 

The  principle  upon  which  records  such  as  these  in  ques- 
tion are  usually  admitted  as  evidence  when  duly  certified  or 
satisfactorily  identified,  has  been  very  clearly  stated  by  an 
eminent  text-writer:  "Documents  of  a  public  nature  and 
of  public  authority  are  generally  admissible  in  evidence, 
although  their  authenticity  be  not  confirmed  by  the  usual 
and  ordinary  tests  of  truth,  the  obligation  of  an  oath  and  the 
power  of  cross-examining  the  parties,  on  whose  authority  the 
truth  of  the  document  depends.  The  extraordinary  degree 
of  confidence  thus  reposed  in  such  documents  is  founded 
principally  upon  the  circumstances,  that  they  have  been 
made  by  authorized  and  accredited  agents  appointed  for  the 
purpose,  and  also  partly  on  the  publicity  of  the  subject-matter 
to  which  they  relate.  *  *  *  Those  who  are  empowered  to 
act  in  making  such  investigations  and  memorials  are  in  fact 
the  agents  of  the  individuals  who  compose  the  public.17  Such 
public  writings  are  "only  receivable,  however,  in  proof  of  those 
matters  the  remembrance  of  which  they  were  called  into 
existence  to  perpetuate."     1  Greenleaf  Ev.,  sections  483  and 
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484;  Best  on  Evi.,  section  219 ;  Clarke  v.  Diggs,  6  Ired.,  159 ; 
Broadhead  v.  Del  Hayoy  20  N.  J.,  323  ;  Swinnerton  v.  Insurance 
Co.,  9  Bos.  (N.  Y.),  361.  The  records  offered  were  made  by 
the  governing  officials  of  a  town,  which  was  a  public  agency 
established  with  defined  powers,  one  of  which  was  to  locate, 
open  or  widen  the  public  streets.  They  were  made  long 
before  the  present  controversy  arose,  and  bear  intrinsic  testi- 
mony to  the  fact  that  the  object  in  passing  them  was  to  fix 
the  relative  positions  and  bounds  of  Garnett  street  and  Wyche 
alley,  and  incidentally  the  points  of  their  intersection  with 
Montgomery  and  other  streets  running  diagonally  across  both. 
Such  records  being  publicly  made  by  public  agents,  and  pre- 
sumably for  the  public  benefit,  may  be  more  safely  admitted 
to  show  where  the  streets  of  a  city  or  town  are  located  than 
the  declarations  of  even  disinterested  deceased  persons  as  to 
the  situation  of  the  lines  and  corners  of  land.  It  has  been 
said  that  the  admission  of  hearsay  evidence  as  to  questions 
of  boundary  had  its  origin  partly  in  the  obsolete  rule  which 
made  it  competent  to  prove  prescription  by  general  reputa- 
tion,and  partly  in  the  fact  that "  in  many  sections  of  this  coun- 
try a  single  surveyed  boundary  line  is  common  to  a  number  of 
estates,  becoming  in  this  manner  a  quasi  matter  of  general 
interest."  Boardman  v.  Reid,  6  Peters,  528;  Shook  v.  Pate, 
50  Ala.,  91.  In  Davidson  v.  Arledge,  97  N.  C,  172,  it  was 
held  that  a  map  of  the  city  of  Charlotte,  shown  to  have  been 
recognized  by  the  authorities  of  the  city  for  fifteen  years,  was 
competent  as  testimony  tending  to  show  the  location  of  the 
streets  laid  down  thereon  and  the  distance  from  one  to  the 
other.  This  ruling  seems  to  have  been  founded  upon  the 
fact  that  the  map  was  made  under  the  direction  of  and  was 
approved  and  corrected  by  the  publie  agents,  whose  duty  it 
was  to  fix  the  limits  of  streets,  and  who  were  presumed  to 
have  acted  properly,  and  to  have  caused  an  accurate  deline- 
ation of  their  true  location  to  be  made  for  their  own  guid- 
ance.    The  presumption  of  accuracy  of  the  map  was  doubt- 
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less  a  rebuttable  one  in  the  same  way  the  official  declaration 
as  to  the  proper  location  of  Wyche  alley  and  its  distance  from 
Garnett  street,  and  as  to  the  increased  width  of  Garnett  street, 
is  competent  though  not  conclusive  evidence  to  locate  a  boun- 
dary line,  when  the  streets  named  or  their  points  of  intersection 
were  called  for  in  the  deed.     2  Wharton  Ev.,  section  1310. 

It  is  well  settled  that  it  is  competent  for  a  defendant  to 
prove  possession  by  himself  and  those  under  whom  he  may 
claim,  for  seven  years,  in  support  of  a  general  denial  in  the 
answer  that  the  plaintiff  is  the  owner,  without  specially  plead- 
ing the  statute.  Farrior  v.  Houston,  95  N.  C,  578;  Manvfac- 
hiring  Co.  v.  Brooks,  106  N.  C,  107. 

There  was  no  error  therefore,  either  in  admitting  the  testi- 
mony objected  to  or  in  the  refusal  of  the  charge  as  asked  by 
the  plaintiff.  No  Error. 


L.  C.  KING  v.  E.  B.  DUDLEY,  Administrator  of  J.  M.  KING,  etal. 
Pleading — Amendment  of  Complaint  at  Trial. 

1.  Where  the  effect  of  an  amendment  to  a  complaint,  asked  for  on  the 

trial  of  an  action,  is  neither  to  assert  a  cause  of  action  wholly  dif- 
ferent from  that  set  out  in  the  original  complaint,  nor  to  change 
the  subject-matter  of  the  action,  it  is  not  improper  to  allow  it  to 
be  made  even  after  the  plaintiff 's  evidence  has  been  introduced ; 

«  • 

therefore, 

2.  Where,  in  an  action  to  recover  a  crop  raised  on  land  formerly  belong- 

ing to  plaintiff 's  deceased  husband,  the  complaint  alleged  that  the 
land  had  descended  to  her  three  infant  children,  for  whom  one  of 
the  defendants  had  been  appointed  receiver;  that  she  had  occupied 
the  tract  on  which  the  crop  was  grown  as  lessee  of  the  receiver, 
and  that  it  was  withheld  from  her  by  the  receiver  and  her  second 
husband;  and  on  the  trial  of  the  action,  after  plaintiff  had  intro- 
duced her  evidence,  and  upon  an  intimation  by  the  trial  Judge  that 
she  could  not  recover  upon  her  complaint  as  then  framed,  it  was 
not  improper  to  permit  an  amendment  by  which  she  laid  claim  to 
only  part  of  the  crop  as  having  been  cultivated  by  her  on  the  por- 
tion of  the  tract  on  which  the  mansion  house  was  located  and  in 
which  she  claimed  dower. 
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Civil  action  tried  before  Shvford,  J.t  and  a  jury,  at  March 
Term,  1893,  of  Pitt  Superior  Court,  for  the  recovery  of  cer- 
tain crops  and  personal  property  described  in  the  complaint. 

The  facts  necessary  to  an  understanding  of  the  decision  of 
the  Court  are  set  out  in  the  opinion  of  Associate  Justice 
Burwell. 

There  was  verdict  for  the  plaintiff  that  she  was  the  owner 
and  entitled  to  the  possession  of  the  five  crops  claimed  in  her 
amended  complaint,  and  of  the  personal  property  claimed 
by  her.  The  jury  further  found  that  the  receiver  leased  the 
Bensboro  plantation  for  the  year  1889  to  John  M.  King,  the 
plaintiffs  second  husband,  and  that  no  part  of  said  planta- 
tion was  leased  to  plaintiff  during  that  year.  There  was 
judgment  accordingly,  and  the  defendant  Cotten  (who  had 
been  allowed  to  interplead  as  the  assignee  of  a  mortgage 
made  on  the  crops  by  plaintiff's  second  husband,  King) 
appealed. 

Mr.  James  E.  Moore,  for  plaintiff. 

Mr.  Thomas  J.  Jarvis,  for  appellant  Cotten. 

Burwell,  J.:  The  plaintiff,  in  her  first  complaint,  alleges 
that  she  was  the  owner  of  certain  stock,  wagons  and  farming 
tools,  which  she  described  in  the  ninth  article  of  that  com- 
plaint, and  of  all  the  crops  grown  on  a  certain  plantation 
known  as  the  Bensboro  tract  in  the  year  1889,  and  that  the 
possession  of  said  property  was  wrongfully  withheld  from  her 
by  her  husband  and  S.  V.  Joyner.  This  land  had  belonged 
to  her  former  husband,  B.  S.  Atkinson,  and  upon  his  death 
had  descended  to  three  infant  children.  The  mansion  house 
of  said  Atkinson  was  on  this  plantation,  and  no  dower  had 
been  assigned  to  the  plaintiff.  S.  V.  Joyner  had  been  appointed 
receiver  of  the  estate  of  the  said  infants,  and  the  plaintiff 
averred  that  the  entire  crop  was  hers,  under  an  arrangement 
between  the  receiver  and  herself,  she  being  liable  to  him  for 
the  children's  share  of  the  rent. 
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The  defendant  King  died,  and  his  administrator  was  made 
a  party,  and  R.  R.  Cotten  interpleaded  in  the  action  and 
claimed  the  crop  and  a  portion  of  the  other  property  under 
a  mortgage  made  thereon  by  King  to  Royster  &  Strudwick, 
and  by  them  assigned  to  him. 

Upon  the  trial,  after  the  plaintiff  had  introduced  her  evi- 
dence, or  a  portion  of  it,  his  Honor  intimated  that  she  had 
failed  to  establish  her  alleged  title  to  the  crop  as  lessee  of  the 
receiver,  and  then  allowed  her,  notwithstanding  the  objec- 
tion of  defendants  (Dudley,  administrator,  and  Cotten)  to  file 
an  amended  complaint,  called  by  her  counsel  a  second  cause 
of  action,  in  which  she  set  out  that  she  was  the  owner,  not  of 
the  whole  crop,  but  of  "a  five-horse  crop,"  grown  on  said 
plantation  in  1889  by  her  tenants;  that  in  that  year  she, 
being  entitled  to  dower  in  the  said  tract,  as  well  as  in  other 
lands  of  which  B.  S.  Atkinson  died  seized,  occupied  the  man- 
sion house  on  said  tract,  and  had  a  five-horse  crop  cultivated 
thereon  by  her  own  tenants,  who  used  her  stock. 

We  think  it  was  entirely  within  his  Honor's  discretion  to 
allow  tliis  amendment.  It  did  not  change  the  subject  matter 
of  the  action.  She  had  claimed  all  the  crop.  She,  by  the 
amendment,  only  admitted  that  a  part  of  it  belonged  to  the 
defendants.  In  her  original  complaint  she  asserted  title  to 
the  crop  as  lessee  of  the  receiver.  In  her  second  complaint 
she  set  out  her  relation  to  the  Bensboro  tract  as  the  widow  of 
B.  S.  Atkinson ;  that  her  dower  had  not  been  assigned  to  her, 
but  that  she  did  occupy  and  cultivate  a  five-horse  farm  on 
said  land  iu  1889,  and  that  the  crop  so  cultivated  by  her  was 
hers,  and  was  wrongfully  withheld  from  her.  The  effect  of 
this  amendment  was  neither  to  assert  a  cause  of  action  wholly 
different  from  that  set  out  in  the  original  complaint,  nor  to 
change  the  subject-matter  of  the  action,  and  was  allowable. 
Krtm  v.  Smith,  96  N.  C,  339. 

It  is  to  be  noted  that  S.  V.  Joyner,  the  receiver,  who,  in 
this  action  is  the  representative  of  the  infant  heirs  of  B.  S. 
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Atkinson,  did  not  object  to  this  amendment.  No  exception 
was  taken  to  the  issues  submitted  to  the  jury. 

A  careful  examination  of  his  Honor's  charge,  as  set  out  in 
the  case,  leads  us  to  the  conclusion  that  the  law  applicable 
to  the  matters  thus  at  issue  was  fairly  and  clearly  stated. 
There  was  certainly  some  evidence  that  the  plaintiff  had 
occupied,  by  her  tenants,  that  part  of  the  Bensboro  tract  on 
which  she  claimed  to  have  cultivated  "a  five-horse  crop"  by 
the  use  of  her  own  separate  property.  It  matters  not  under 
what  supposed  right  she  occupied  this  portion  of  the  land 
for  the  purposes  of  this  action,  if,  in  fact,  she  did  occupy  it 
and  did  grow  a  crop  on  it.  Under  the  charge  of  the  Court 
and  the  verdict  of  the  jury,  the  owners  of  the  land,  the  heirs 
of  B.  S.  Atkinson,  represented  by  the  receiver,  got  their  rent 
and  are  satisfied.  The  tenants,  by  whose  labor  the  five-horse 
crop  was  raised,  got  their  share,  and  they  make  no  complaint. 
The  appellant  has  no  right  to  any  part  of  the  crop  except  as 
assignee  of  a  mortgage  put  thereon  by  J.  M.  King,  plaintiff's 
husband.  He  had  no  better  title  than  King  had,  and  the 
verdict,  founded  in  part  on  acts  and  declarations  of  the  hus- 
band, has  established  the  fact  that  the  plaintiff  was  the  true 
owner  of  the  crop  which,  in  her  amended  complaint,  she 
claims.  If,  by  her  conduct,  she  had  estopped  herself  from 
asserting  title  to  this  crop  against  Royster  &  Strud wick,  King's 
mortgagees,  or  their  assignee,  it  was  incumbent  on  the  defend- 
ant, by  proper  issues  and  proper  prayer  for  instructions,  to 
invoke  the  aid  of  that  estoppel  in  defence  of  his  rights.  He 
pleaded  it,  and  as  there  is  no  exception  to  the  charge  in  this 
respect,  we  assume  that  the  trial  was,  in  this  respect,  satisfac- 
tory to  him. 

What  we  have  said  seems  to  cover  all  the  exceptions  taken 
to  the  charge,  and  the  exceptions  to  the  admission  of  evidence 
were  not  pressed  before  us.  We  find  no  error,  and  the  judg- 
ment must  be  Affirmed. 
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MOLLIE  J.  LANE  v.  CANDIS  ROGERS,  Executrix  of  Andrew  Jack- 
son, deceased,  et  al. 

Evidence — Transactions  with  Deceased  Person. 

A  witness  was  asked  upon  a  trial:  "State  when  and  where  you  first  saw 
the  book  now  shown  to  you,"  the  object  of  the  question  being 
declared  by  counsel  to  be  "to  show  that  she  first  saw  the  book 
in  the  hands  of  defendant's  intestate  at  the  time  he  handed  it  to 
her  on  the  day  of  her  marriage "  :  Held,  that  the  question  was 
properly  excluded  under  section  590  of  The  Code,  since  the  u  hand- 
ing her  the  book  "  was  a  "personal  transaction  "  between  the  plain- 
tiff witness  and  the  deceased.  It  would  have  been  competent  to 
show  by  the  witness  that  she  saw  the  book  in  the  hands  of  the  intes- 
tate on  the  day  of  her  marriage,  as  that  would  not  have  been  a 
"  transaction"  with  the  deceased. 

Civil  action,  tried  before  Brown,  J.y  and  a  jury,  at  April 
Term,  1893,  of  the  Superior  Court  of  Wake. 

The  plaintiff  claimed  that  the  sum  of  $1,023  was  depos- 
ited by  her  with  Andrew  Jackson,  the  testator  of  the  defend- 
ant Candis  Rogers. 

It  was  admitted  that  Andrew  Jackson  died  leaving  a  will, 
and  that  Candis  Rogers  was  the  sole  legatee  and  devisee 
under  said  will,  and  that  she  was  appointed  and  quali- 
ified  as  executrix  thereof,  and  that  defendant  Luke  Rogers 
was  the  husband  of  the  said  Candis,  and  that  she  has  chil- 
dren by  hiui,  the  said  Luke. 

On  the  trial  the  plaintiff  introduced  a  memorandum  book 
containing  a  statement  of  the  sums  alleged  to  have  been 
deposited  with  the  said  Andrew  Jackson  by  plaintiff,  amount- 
ing to  $1,023,  and  purporting  to  have  been  signed  by  the 
said  Jackson  and  witnessed  by  C.  H.  Lane,  now  the  husband 
of  the  plaintiff.  Said  C.  H.  Lane,  being  offered  as  a  witness 
for  the  plaintiff,  testified  that  on  the  morning  of  the  day  of 
his  marriage  to  the  plaintiff  the  said  Jackson  handed  this 
book  to  plaintiff  in  his  presence.     The  plaintiff,  being  sworn 
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as  a  witness  for  herself,  was  asked :  "State  when  and  where  you 
first  say  the  book  now  shown  you,"  the  book  being  the  one 
about  which  C.  H.  Lane  had  just  testified;  and  the  object  of 
the  question,  as  stated  by  the  plaintiff's  counsel,  was  to  show 
that  she  first  saw  the  book  in  the  possession  of  Andrew  Jack- 
son at  the  time  he  handed  it  to  her,  on  the  day  of  the  mar- 
riage. The  evidence  was  objected  to  under  section  690  of 
The  Code,  and  the  objection  was  sustained  and  the  evidence 
excluded.     Plaintiff  excepted. 

The  plaintiff  further  offered  to  show  by  C.  H.  Lane, 
recalled  as  a  witness  for  her,  that  Luke  Rogers  had  said 
to  him  that  the  plaintiff's  claim  was  just,  and  ought  to  be 
paid.  Upon  objection  this  evidence  was  rejected,  and  the 
plaintiff  again  excepted. 

It  was  in  evidence  that  the  estate  of  Andrew  Jackson  con- 
sisted of  $488  in  bank,  and  of  real  estate  in  Raleigh,  of  which 
the  defendant  Can d is  Rogers  was  and  is  in  possession.  In 
opening  their  case  the  plaintiff's  counsel  stated  that  they 
claimed  no  lien  upon  or  interest  in  the  land  in  this  action, 
but  demanded  only  a  judgment  for  money. 

There  was  a  verdict  and  judgment  for  the  defendant,  and 
appeal  by  the  plaintiff. 

Messrs.  Batchelor  &  Devereux  and  S.  G.  Ryan,  for  plaintiff 
(appellant). 

Messrs.  Battle  &  Mordecai,  for  defendant. 

Clark,  J.:  The  plaintiff  was  asked:  "State  when  and 
where  you  first  saw  the  book  now  shown  you."  The  object 
of  the  question  as  stated  by  plaintiff's  counsel  was  "to  show 
that  she  first  saw  the  book  in  the  hands  of  defendant's  intes- 
tate, at  the  time  he  handed  it  to  her  on  the  day  of  the  mar- 
riage." The  intestate's  "  handing  her  the  book  "  was  a  per- 
sonal transaction  between  the  plaintiff  and  the  deceased,  and 
the  question  being  asked,  as  stated  by  her  counsel,  with  a 
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view  of  bringing  out  that  as  a  part  of  her  statement,  it  was 
properly  ruled  out  under  section  590  of  The  Code.  It  is  true 
it  was  competent  to  show  by  her  that  she  saw  the  book  in 
the  hands  of  the  intestate  on  the  day  of  her  marriage  (Gray 
v.  Cooper,  65  N.  C,  183;  March  v.  Verble,  79  N.  C,  19; 
McCall  v.  Wilson,  101  N.  C,  598),  since  that  would  not  have 
been  a  transaction  with  the  intestate.  But  the  plaintiff's 
husband  had  testified  that  the  book  had  been  handed  to  the 
plaintiff  by  the  intestate,  and  the  object  seems  to  have  been 
to  corroborate  him  by  her  testimony  embracing  that  fact. 
If  the  object  had  been  only  to  indicate  the  time,  that  could 
have  been  done  by  stating  simply  that  she  saw  the  book  in 
the  hands  of  the  intestate  on  the  day  of  the  marriage.  But 
whatever  the  object  may  have  been,  we  can  only  pass  upon 
the  inquiry  as  made.  That  the  plaintiff  did  not  properly 
restrict  the  inquiry  or  amend  it  so  as  to  exclude  the  incom- 
petent matter  was  her  own  fault.  The  other  exception  is 
without  merit,  and  was  not  relied  on  in  this  Court. 

No  Error. 


I.  F.  HILL  et  al.  v.  THE  PIONEER  LUMBER  COMPANY. 

Insolvent  Corporation — Relation  of  Directors  to  Oreditors — 
Confession  of  Judgment,  invalidity  of 

1.  A  director  of  a  company  occupies  a  fiduciary  relation  to  the  company 

which,  by  virtue  of  his  office,  he  represents  in  the  management  of 
its  principal  functions. 

2.  The  capital  stock  and  property  of  a  corporation,  in  case  of  its  insol- 

vency, constitute  a  fund,  first,  for  the  satisfaction  of  its  creditors, 
and  next,  for  its  stockholders. 

3.  While  a  director  of  a  company  may  lend  it  money  when  needed  for 

its  benefit,  and  take  a  lien  upon  the  corporate  property  as  security 
for  its  repayment,  provided  the  transaction  be  open  and  entirely 
fair  and  capable  of  strict  proof  as  to  its  bona  fides,  yet  where  a  cor- 
poration is  insolvent  a  director  who  is  a  creditor  cannot,  upon  a 
debt  theretofore  existing,  take  advantage  of  his  superior  means  of 
information  to  secure  his  debt  as  against  other  creditors;  therefore 
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4.  A  confession  of  judgment  by  an  insolvent  corporation  in  favor  of  a 
director  who  is  a  creditor,  and  upon  a  debt  theretofore  existing,  is 
void  as  against  other  creditors. 

Civil  action  to  annul  and  set  aside  a  judgment  confessed 
by  the  Pioneer  Lumber  Company  in  favor  of  a  director, 
heard  on  complaint  and  answer,  and  without  a  jury,  before 
Brown,  J.}  at  January  Term,  1893,  of  Wayne  Superior  Court. 

It  was  admitted  in  the  pleadings  that  at  the  time  of  the 
confession  of  judgment  in  favor  of  G.  A.  Griswold  against 
Pioneer  Lumber  Company,  the  defendant  corporation  was 
insolvent;  that  said  Griswold  aud  one  Hall  were  the  only 
stockholders  and  constituted  the  Board  of  Directors;  that  the 
said  Hall  was  President  and  the  said  Griswold,  Secretary  and 
Treasurer  of  eaid  corporation,  and  that  said  Griswold  was 
present  at  and  participated  in  the  meeting  at  which  the  reso- 
lutions were  adopted  directing  Hall,  as  President,  to  confess 
judgment  against  the  company  in  favor  of  Griswold. 

On  this  state  of  facts  the  plaintiff,  I.  F.  Hill,  contended 
that  the  directors  became  trustees  of  the  corporate  property 
for  the  benefit  of  the  creditors,  and  could  not  take  advantage 
of  their  knowledge  and  position  to  gain  an  advantage  .over 
the  other  creditors. 

The  Court  rendered  judgment  in  favor  of  the  plaintiffs  and 
against  the  defendant  G.  A.  Griswold,  setting  aside  and 
vacating  the  judgment  set  forth  in  said  pleadings  in  favor  of 
the  defendant  Griswold,  and  against  the  defendant  company, 
and  for  costs,  and  defendant  appealed. 

Messrs.  Aycock  &  Daniels,  for  plaintiffs. 

Messrs.  Busbee  &  Basbee,  for  defendants  (appellants). 

MacRae,  J. :  This  case  is  presented  to  us  as  upon  a  demur- 
rer, all  the  facts  alleged  in  the  complaint  being  admitted  in 
the  answer,  and  the  conclusion  of  law  contended  for  by  the 
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plaintiff  being  denied,  thus  raising  the  issue  of  law,  whether 
the  facts  stated  in  the  complaint  constitute  a  cause  of  action. 

It  is  admitted  in  the  pleadings  that  at  the  time  of  the 
confession  of  judgment  in  favor  of  G.  A.  Griswold  against 
the  Pioneer  Lumber  Company,  the  defendant  corporation 
was  insolvent;  that  said  Griswold  and  one  Hall  were  the 
only  stockholders  and  constituted  the  board  of  directors; 
'that  said  Hall  was  president,  and  said  Griswold  was  secre- 
tary and  treasurer  of  said  corporation,  and  that  Griswold  was 
present  at  and  participated  in  the  meeting  at  which  resolu- 
tions were  adopted  directing  Hall,  as  president,  to  confess 
judgment  against  the  company  in  favor  of  Griswold.  On 
this  state  of  facts  the  plaintiff  I.  F.  Hill  contends  that  the 
directors  became  trustees  of  the  corporate  property  for  the 
benefit  of  the  creditors,  and  could  not  take  advantage  of 
their  knowledge  and  position  to  gain  an  advantage  over  the 
other  creditors. 

We  advert  to  the  fact  that  there  appears  to  be  but  two 
members  of  the  defendant  corporation.  But  for  the  admis- 
sion in  the  answer,  we  might  inquire  whether  there  has  been 
sach  an  incorporation  as  is  permitted  by  section  677  of  The 
(Me,  as  this  privilege  is  extended  to  any  number  of  persons 
not  less  than  three.  However,  as  the  answer  admits  that 
the  said  defendant  is  a  corporation  duly  created  by  the  laws 
of  North  Carolina,  we  will  proceed  at  once  to  the  considera- 
tion of  the  only  question  presented — whether  an  insolvent 
corporation  may  confess  judgment  under  the  statute  to  a 
director  in  the  same  who  is  also  a  creditor. 

There  may  have  been  a  discussion  at  an  earlier  day  as  to 
the  precise  relation  in  which  a  director  stands  to  the  corpo- 
ration of  which  he  is  an  officer,  whether  an  actual  or  a  quasi 
trustee  for  the  shareholders,  and  in  case  of  the  insolvency  of 
the  corporation,  for  the  creditors  also;  but  there  can  be  no 
doubt  that  he  occupies  a  fiduciary  relation  to  the  company, 
which  by  virtue  of  his  office  he  represents  in  the  manage- 
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rnent  of  its  principal  functions;  neither  can  there  be  any 
doubt  that  the  capital  stock  and  property  of  the  corporation, 
in  case  of  its  insolvency,  constitute  a  fund,  first  for  the  satis- 
faction of  its  creditors,  and  next  for  the  shareholders.  As  is 
said  by  Mr.  Justice  Miller  in  Sawyer  v.  Hoag,  17  Wall.,  610, 
"  Though  it  be  a  doctrine  of  modern  date,  we  think  it  now 
well  established  that  the  capital  stock  of  a  corporation,  espec- 
ially its  unpaid  subscriptions,  is  a  trust  fund  for  the  benefit 
of  the  general  creditors  of  the  corporation.  And  when  we 
consider  the  rapid  development  of  corporations  as  instru- 
mentalities of  the  commercial  and  business  world  in  the  last 
few  years,  with  the  corresponding  necessity  of  adopting  legal 
principles  to  the  new  and  varying  exigencies  of  this  business, 
it  is  no  solid  objection  to  such  a  principle  that  it  is  modern, 
for  the  occasion  for  it  could  not  sooner  have  arisen." 

As  it  is  stated  in  2  Story  Eq.  Jur.,  §1252:  "Perhaps  to 
this  same  head  of  implied  trusts  upon  presumed  intention 
(although  it  might  equally  well  be  deemed  to  fall  under  the 
head  of  constructive  trusts  by  operation  of  law),  we  may  refer 
that  class  of  cases  where  the  stock  and  other  property  of  pri- 
vate corporations  is  deemed  a  trust  fund  for  the  payment  of 
the  debt  of  a  corporation,  so  that  the  creditors  have  a  lien  or 
right  of  priority  of  payment  on  it  in  preference  to  any  of  the 
stockholders  in  the  corporation." 

This  doctrine  was  clearly  stated  by  Mr.  Justice  Story  in 
Wood  v.  Dumer,  3  Mason,  311,  in  1824,  and  has  been  gener- 
ally followed  and  announced  in  the  treatises  on  this  branch  of 
the  law  ever  since  that  time.  2  Morewitz  Pr.  Corp.,  sec  780; 
1  Beach  Pr.  Corp.,  sec.  116.  And  we  are  not  without  author- 
ity in  our  own  Court  for  the  same  principle  is  very  clearly 
stated  in  an  interesting  and  able  opinion  of  the  late  Mr. 
Justice  Davis  in  Foundry  Co.  v.  Killian,  99  N.  C,  501.  This 
much  being  established,  we  may  find  the  duty  and  liability 
of  the  director  laid  down  in  the  very  many  and  sometimes 
diverse  decisions  in  the  leading  Courts  of  this  country.     As 
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he  is  selected  and  entrusted  with  the  management  of  the 
affairs  of  the  corporation  and  has  charge  of  its  property  and 
business,  it  applus  to  him,  that  "  whenever  confidence  is 
reposed  and  one  party  has  it  in  his  power,  in  a  secret  manner, 
for  his  own  advantage,  to  sacrifice  those  interests  which  he  is 
bound  to  protect,  he  will  not  be  permitted  to  hold  any  such 
advantage."  1  Story,  svpra,  sec.  323.  As  a  sequence  to  the  fore- 
going propositions,  we  find  "an  insolvent  corporation  being 
indebted  to  its  officers  and  directors;  thev  executed  the  notes 
of  the  corporation  in  their  own  favor,  and  having  obtained 
judgment  by  default  issued  execution  thereon.  In  the  dis- 
tribution of  the  proceeds  of  the  Sheriff's  sale  of  the  personal 
property  of  the  corporation:  Ildd,  that  this  conduct  of  the 
officers  was  a  fraud  in  law  which  gave  them  no  preference 
over  general  creditors  in  the  distribution."  Hopkins'  Appeal, 
9  Pa.  Stat.,  09,  cited  as  an  illustration  under  the  head  of  Lia- 
bility of  Directors  for  Fraud.  1  Lawson,  R.  &  R.,  sec.  343. 
In  17  Am.  and  Eng.  Enc.  of  Law,  at  page  122,  where 
very  many  case3  pro  and  con  are  cited,  this  principle  is 
evolved  from  the  weight  of  authorities:  "It  may  be  stated 
as  a  general  rule  that  directors  of  an  insolvent  corporation 
cannot  as  creditors  of  such  corporation  secure  to  themselves 
a  preference.  They  must  share  ratably  in  the  distribution 
of  the  company's  assets." 

In  1  Beach  on  Pr.  Corp.,  sec.  241:  "The  directors  of  a 
company  stand  in  the  same  relation  toward  creditors  of  the 
corporation  that  they  do  to  its  shareholders,  being  trustees  for 
the  benefit  of  corporate  creditors  also." 

Mr.  Justice  Davis,  in  Drury  v.  Gross,  7  Wall.,  299,  speak- 
ing of  the  directors  of  a  railroad  company,  says:  "It  was 
their  duty  to  administer  the  important  matters  committed 
to  their  charge  for  the  mutual  benefit  of  all  parties  inter- 
ested, and  in  receiving  an  advantage  to  themselves  not  com- 
mon to  the  other  creditors,  they  were  guilty  of  a  plain  breach 
oftrus'." 
12 
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It  is  true  "  that  a  director  of  a  corporation  is  not  prohib- 
ited from  lending  it  moneys  when  they  are  needed  for  its 
benefit  and  the  transaction  is  open  and  otherwise  free  from 
blame;  nor  is  his  subsequent  purchase  of  its  property  at.  a 
fair  public  sale  by  a  trustee  under  a  deed  of  trust,  executed 
to  secure  the  payment  of  them,  invalid.  Oil  Co.  v.  Marbury, 
91  U.  S.,  587.  And  there  would  be  nothing  to  hinder  a 
director  from  loaning  money  and  taking  liens  upon  the  cor- 
porate property  as  security  for  its  repayment,  and  in  enforc- 
ing his  lien,  provided  it  was  an  open  and  entirely  fair  trans- 
action, but  even  then  it  would  be  looked  upon  with  suspicion, 
and  strict  proof  of  its  bona  fides  would  be  required. 

There  are  many  decisions,  however,  which  hold  that, 
although  directors  are  bound  to  discharge  their  duties  pru- 
dently, diligently  and  faithfully,  and  apply  the  asset?,  in  case 
of  insolvency,  for  the  benefit  of  creditors  instead  of  stock- 
holders,  yet  they  are  not,  technically,  trustees,  nor  bound  to 
apply  the  assets  ratably  among  the  general  creditors.  These 
decisions  hold  that  they  may  not  only  make  a  preference 
between  creditors,  but  such  preference  may  be  made  in  their 
own  favor  if  they  be  creditors,  and  in  such  cases  they  must 
act  with  the  utmost  good  faith.  17  Am.  &  Eng.  Enc.  of  Law, 
122,  note.  This  doctrine  was  held  in  Garrett  v.  Burlington 
Plow  Co.,  70  Iowa,  097,  and  in  a  note  to  this  case  in  59  Am. 
R$pts.,  at  page  466,  a  great  many  cases  are  cited,  all  holding 
the  contrary  doctrine  to  the  case  last  named,  and  sustaining 
that  to  which  we  adhere.  And  although  it  appears  from  an 
examination  of  some  of  the  cases  cited  in  the  American  and 
English  Encyclopedia  on  this  subject,  that  there  are  very 
respectable  and  high  authorities  which  would  seem  to  relieve 
directors  from  the  burJen  incident  to  their  trust,  we  cannot 
hesitate  to  adopt  the  views  which  seem  to  us  the  most  con- 
sistent with  the  virtuous  exercise  of  the  confidence  reposed 
in*  them,  and  hold  these  fiduciaries  to  the  duty  which  bids 
them  put  self-interest  behind  that  of  the  creditors,  who  have 
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not  the  same  means  of  information  which  might  enable  them 
to  protect  themselves. 

There  are  many  cases  cited  in  the  brief  of  the  plaintiff's 
counsel,  and  others  found  in  the  reports  of  the  different  States, 
which,  for  lack  of  decisions  in  North  Carolina,  are,  to  us,  per- 
suasive authority.  The  latest  we  have  seen  is  that  of  the 
Supreme  Court  of  Georgia,  in  Lowry  Banking  Co.  v.  Empire 
Lumber  Co.,  17  S.  E.  Rep.  (No.  26),  968,  where  the  proper  dis- 
tinction is  made  between  a  mortgage  to  a  director  of  an  insol- 
vent corporation  as  an  indemnity  for  liabilities  already 
incurred,  and  one  made  in  the  execution  or  performance  of 
an  agreement  or  undertaking  entered  into  at  or  prior  to  the 
time  when  the  liability  was  incurred.  It  might  be,  in  some 
instances,  greatly  to  the  benefit  of  the  creditors  and  share- 
holders that  directors  should,  in  good  faith,  advance  to  the 
corporation  funds,  upon  security,  to  enable  it  to  carry  out  its 
undertakings. 

To  apply  these  principles  to  the  case  in  hand,  the  defend- 
ant seems  to  be  a  corporation  composed  of  but  two  persons 
or  members,  both  of  whom  were  necessarily  officers  and 
directors.  The  advantage  to  these  persons  in  being  erected 
into  a  corporation  was,  most  probably,  that  they  might 
thereby  avoid,  not  to  say  evade,  personal  liability  for  the 
debts  of  the  concern.  It  fails  of  success  and  becomes  insol- 
vent, which  means  that  it  owes  more  than  its  capital  can  pay. 
It  holds  a  meeting,  in  which,  of  course,  both  of  its  members 
participate,  and,  by  an  unanimous  vote,  it  orders  the  one  to 
confess  judgment  in  the  name  of  the  corporation  to  the  other 
for  a  large  amount  of  money  "  due  by  note."  Will  this  trans- 
action stand  to  the  detriment  of  the  other  creditors  of  the 
corporation  ? 

This  is  the  first  case  of  the  kind  which  has  come  before 
this  Court  for  determination.  It  is  an  interesting  and  impor- 
tant question.  By  reason  of  the  facility  afforded  by  the 
statute  for  the  formation  of  private  corporations,  much  of  the 
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business  of  the  country  and  of  this  State  is  now  being  trans- 
acted through  such  agencies.  They  offer  many  advantages 
to  the  stockholders,  and  in  some  respects  they  are  fraught 
with  danger  to  the  public,  unless  they  are  held  within  the 
bounds  of  law  and  equity.  Here  comes  in  the  beneficence 
of  that  public  policy  which  places  all  corporations  under  the 
visitation  of  the  Courts. 

Can  there  be  any  essential  difference  between  the  principle 
as  applied  to  a  confession  of  judgment  under  The  Code  and 
a  mortgage?  Most  of  the  cases  we  have  observed  were  those 
of  mortgages  to  secure  directors  or  other  officers  who  were 
creditors  of  their  own  corporations.  In  the  few  cases  which 
have  come  before  this  Court  under  section  677  of  The  Code, 
notably  in  Davidson  v.  Alexander,  8-1  N.  C,  621,  it  has  been 
held  that  on  account  of  its  liability  to  abuse,  and  for  the  pur- 
pose of  enabling  other  creditors  to  have  the  opportunity  to 
make  full  investigation  if  they  should  so  desire,  the  require- 
ments of  the  statute  should  be  strictly  complied  with.  It 
will  be  observe^  that  the  case  of  Sharp  v.  Railroad,  106  N.  C, 
308,  was  the  confession  of  judgment  by  a  corporation  to  one 
of  its  officers,  and  under  circumstances  calculated  to  excite 
inquiry  if  not  suspicion,  but  the  appeal  was  from  an  order 
made  upon  a  motion  to  vacate  the  judgment,  where  only 
matters  of  irregularity  could  be  considered.  To  attack  the 
same  for  fraud,  it  was  necessary  to  bring  an  independent 
action,  as  has  been  done  in  this  case. 

The  effect  of  a  confession  of  judgment  is  more  expeditious 
in  securing  a  lien,  and  offers  a  more  immediate  means  of  # 
securing  payment  of  a  debt,  by  the  issue  of  execution  and  sale 
of  the  corporate  property,  than  that  given  by  a  mortgage, 
for  a  mortgage  made  by  a  corporation  cannot  create  a  pref- 
erence over  antecedent  creditors  until  a  reasonable  time  after 
registration,  which  is  notice,  has  been  afforded  them  to  pro- 
tect their  rights.  The  Code,  sections  685  and  1255.  The 
preference  is  attempted  to  be  reached   by  the  confession, 
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instead  of  by  a  mortgage.  The  preference  in  this  case  is  to 
be  avoided  by  whatever  means  it  is  sought.  In  holding  that 
an  insolvent  corporation  cannot  prefer  one  of  its  directors, 
who  is  also  a  creditor,  before  other  creditors,  we  are  not  at 
variance  with  the  decision  in  Blalock  v.  AJfg.  Co.,  110  N.  C, 
99.  The  fourth  head-note  in  that  case  is  misleading  when 
it  says,  "A  corporation  has  the  right  to  prefer  a  just  debt  to 
one  of  its  officers  to  those  of  other  creditors."  The  judgment 
whs  that  the  debt  of  this  officer  should  be  postponed  until 
the  other  creditors  had  been  paid. 

The  law  is  that  where  a  corporation  is  insolvent,  its  cap- 
ital is  a  trust  fund  for  the  payment  of  its  debts.  A  director 
creditor  upon  a  debt  theretofore  existing  cannot  take  advan- 
tage of  his  superior  means  of  information  to  secure  his  debt 
as  against  other  creditors. 

Judgment  Affirmed. 


LOCHEIMER,  MANN  &  CO.  v.  SOL.  WEIL,  Trustee,  et  al. 
Trustee — Power  of,  to  Compromise  Suits  Afftcling  Trust  Estate. 

1.  A  trustee  may  compromise  a  suit  brought  against  him  affecting  the 

assets  in  his  hands,  and  he  will  not  be  liable  to  the  cestui  que  trusty 
provided  he  acts  with  due  care  and,  in  good  faith,  does  what  under 
the  circumstances  that  surround  him  seems  best  for  the  interest  of 
those  whom  it  is  his  duty  to  serve;  therefore, 

2.  Where  a  trustee,  who  in  good  faith  and  under  advice  of  his  counsel 

and  of  counsel  employed  by  a  creditor-of  the  trustor,  compromised 
a  suit  affecting  the  trust  estate,  he  will  not  be  held  liable  for  loss 
accruing  to  such  creditor,  although  the  latter's  counsel  had  no 
general  or  special  authority  to  consent  to  such  compromise. 

Civil  action,  heard  upon  exceptions  to  the  report  of  a 
referee  at  April  Term,  1893,  of  Wayne  Superior  Court,  before 
Brown,  J. 
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EXCEPTIONS   TO   REPORT   BY    PLAINTIFFS. 

"The  plaintiffs  except  to  the  report  of  the  referee,  filed  at 
January  Term,  1891,  and  for  grounds  of  exception  specify 
and  say  that  said  report  is  erroneous,  for  that — 

"  1.  In  paragraph  13  thereof  the  referee  finds  as  a  fact  that 
H.  F.  Grainger  was  the  attorney  of  the  creditors  secured  in 
the  second  class  of  said  deed  of  assignment,  whereas  the  evi- 
dence shows  that  he  was  employed  to  represent  the  trustee  in 
the  actions  brought  against  him  by  the  attaching  creditors, 
and  his  services  in  that  behalf  was  paid  by  said  trustee  ($75), 
as  shown  in  his  account  filed,  marked  *B  B.' 

"  2.  In  paragraph  14  thereof  the  referee  finds  as  a  fact  that 
plaintiff  Mann  told  Mr.  Grainger  that  he  (Mann)  would  leave 
the  matter  entirely  in  his  (Grainger's)  hands,  and  to  do  the 
best  he  could  with  it,  whereas  the  evidence  shows  that  Grain- 
ger was  employed  to  defend  the  suits  brought  by  the  attach- 
ing creditors  against  the  said  trustee,  and  no  authority  given 
him  or  anyone  else  to  compromise  said  suits. 

"3.  In  paragraph  19  thereof  the  referee  finds  as  facts  that 
in  said  compromise  the  said  II.  F.  Grainger  represented  the 
second-class  creditors,  among  whom  were  the  plaintiffs  in 
this  action,  whereas  the  evidence  shows  that  said  Grainger 
was  employed  to  defend  the  actions  brought  against  said 
trustee  by  the  attaching  creditors,  and  the  action  of  Sol.  Weil, 
trustee,  to  plaintiffs  shows  that  the  compromise  was  recom- 
mended by  the  trustee's  lawyers,  and  only  by  them,  and  the 
said  Grainger  had  no  authority  to  advise  or  consent  to  any 
compromise  or  judgment,  so  far  as  these  plaintiffs  were  con- 
cerned. 

"4.  In  paragraph  22  thereof  the  referee  finds  as  facts  that 
said  Sol.  Weil  acted  in  good  faith  in  assenting  to  said  com- 
promise and  judgment,  and  for  the  best  interests  of  his  trust, 
whereas  the  evidence  shows  that  the  said  compromise  was 
only  made  that  he  (Weil)  might  get  payiflent  in  full  of  a  debt 
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due  H.  Weil  <fe  Bros.,  of  which  he  was  a  member,  in  utter 
disregard  of  the  right  of  the  other  creditors  secured  in  said 
deed  of  trust,  and  without  their  knowledge  or  consent,  or 
without  the  approval  of  a  Court  of  justice;  that  in  this  con- 
nection the  referee  should  have  found  as  a  fact  that  before 
the  attaching  creditors  sued,  the  plaintiff  Jacob  Maun  offered 
to  take  goods  at  cost  prices  in  payment  of  plaintiffs*  claim, 
they  being  in  the  second  preferred  class,  and  the  defendant 
trustee  refused,  requiring  the  said  Mann  to  pay  for  the  same 
in  cash,  when  the  said  Weil,  trustee,  well  knew  that  the  goods 
assigned  to  him  inventoried,  at  cost,  $^,437.39,  and  the  debts 
in  the  first  class  only  aggregated  $2,836.22;  that  said  action 
on  the  part  of  the  trustee  was  a  scheme  to  save  his  own  debt 
at  the  expense  of  the  other  creditors,  and  was  not  in  good 
faith,  and  the  referee  should  have  so  found." 

EXCEPTIONS   TO    CONCLUSIONS   OF    LAW. 

*'l.  For  that  the  referee,  in  his  first  conclusion  of  law, 
omitted  to  charge  the  defendant  trustee  with  the  full  amount 
of  goods  seized  by  the  attaching  creditors — that  is,  seventy- 
five  per  cent,  of  their  inventoried  price — in  making  up  his 
account,  so  far  as  the  plaintiffs  are  concerned. 

"  2.  For  that  the  referee,  in  his  second  conclusion  of  law, 
credits  the  account  of  the  defendant  trustee  with  disburse- 
ments, as  shown  in  his  twenty-sixth  finding  of  facts,  whereas 
no  disbursement  subsequent  to  the  time  plaintiff  Jacob  Mann 
offered  to  take  the  goods  at  cost  price  in  payment  of  plain- 
tiffs1 claim  should  be  allowed. 

"  3.  For  that  the  referee,  in  his  third  conclusion  of  law,  finds 
that  H.  F.  Grainger  was  attorney  of  the  plaintiffs  in  this 
action,  and  leaves  the  inference  that  he  legally  represented 
them  in  said  compromise,  which  said  finding,  accompanied 
by  the  qualificition  that  he  was  only  employed  to  assist  the 
defendant  trustee  in  defending  suits  of  attaching  creditors, 
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and  for  no  other  purpose,  is  misleading  and  not  predicated 
upon  the  facts. 

"  4.  For  that  the  refere e,  in  his  sixth  conclusion  of  law,  finds 
that  the  defendants  are  entitled  to  judgment  against  the 
plaintiffs  and  their  surety  upon  their  prosecution  bond  for 
costs,  whereas  judgment  should  have  been  rendered  in  favor 
of  the  plaintiffs  for  the  full  amount  of  their  claim,  with 
interest  and  cost,  as  demanded  in  the  complaint  filed  in  said 
action." 

The  judgment  rendered  by  his  Honor  was  as  follows: 

"  The  principal  exception  argued  before  me  was  as  to  the 
alleged  want  of  authority  by  Grainger  to  Mann  to  compro- 
mise the  suits  of  Claflin  et  al.  v.  S.  Weil,  trustee,  etc.  It 
appears  that  Grainger  represented  Mann's  firm  of  Lochei- 
mer,  Mann  &  Co.  in  that  suit,  although  they  were  not  parties 
to  the  record.  It  appears  that  he  was  associated  with  Weil's 
counsel,  and  the  two  agreed  to  a  certain  judgment.  Inas- 
much as  Locheimer,  Mann  &  Co.'s  counsel  consented  to  the 
judgment,  it  is  binding,  whether  Grainger  had  authority  to 
agree  to  that  judgment  or  not.  Grainger's  estate  is  admitted 
or  found  to  be  solvent,  and  the  plaintiffs'  remedy  is  against 
that,  if  they  have  any.  It  seems  that  Grainger  had  general 
authority  to  represent  interest  of  plaintiffs  in  the  suit.  After 
considering  the  testimony,  I  see  no  reason  to  overrule  any  of 
the  referee's  findings  of  fact,  and  I  see  no  error  in  any  of  his 
legal  conclusions.  The  report  is  therefore  confirmed  and  the 
several  exceptions  overruled.     The  judgment  is  affirmed." 

From  this  judgment  plaintiffs  appealed. 

Other  facts  necessary  to  an  understanding  of  the  case  are 
stated  in  the  opinion. 

Meters.  Fuller  &  Fuller,  for  plaintiffs  (appellants). 
Mr.  S.  A.  Woodard,  for  defendants. 

Burwell,  J.:  The  plaintiffs  are  creditors  of  a  firm,  Stern 
&  Sax,  which  in  1879  made  an  assignment  to  the  defendant 


113.]  SEPTEMBER  TERM,  1893.  185 

Locheimer  v.  Weil. 

Weil  to  secure  the  distribution  of  their  assets  among  their 
creditors,  with  certain  preferences  therein  provided  for,  and 
in  this  action  they  required  of  him  a  settlement  of  his  trus- 
teeship. The  facts  found  by  the  referee  have  been  confirmed 
by  his  Honor,  and  are  thus  conclusively  determined.  We 
find  no  error  in  the  conclusions  of  law  which  were  drawn 
from  those  facts. 

As  is  stated  in  the  judgment,  the  contention  of  the  plain- 
tiffs is  that  the  defendant  trustee  should  be  held  liable  to 
them  for  the  value  of  a  portion  of  the  property  assigned 
to  him,  which  had  been  attached  by  two  of  the  creditors 
of  Stern  <£•  Sax,  to-wit,  H.  B.  Claflin  &  Co.  and  Armstrong, 
Cator.cfe  Co.  It  is  found  that  the  suits  brought  by  these  two 
creditors,  in  which  warrants  of  attachment  were  issued  and  a 
portion  of  the  assigned  property  was  seized  and  sold,  were 
compromised  by  the  trustee,  and,  by  the  terms  of  the  compro- 
mise so  made,  the  attaching  creditors  were  allowed  to  have 
about  two-thirds  of  the  proceeds  of  the  attached  goods,  while 
only  one-third  was  paid  over  to  the  trustee. 

The  plaintiffs  had  a  right  to  demand  that  the  defendant 
trustee  should  be  diligent  and  faithful  in  the  management 
of  the  estate  committed  to  his  charge,  in  part  for  their  ben- 
efit, but  his  compromising  the  suits  mentioned  above  was  not 
at  all  incompatible  with  either  good  faith  or  due  diligence. 
A  trustee  may  compromise  suits  brought  against  him  affect- 
ing the  assets  in  his  hand?,  and  he  will  not  be  liable  to  the 
cestui  que  trust,  provided  he  has  acted  with  due  care,  and  in 
good  faith  has  done  what  under  the  circumstances  that  sur- 
rounded him  at  the  time  seemed  best  for  the  interest  of  those 
whom  it  was  his  duty  to  honestly  serve. 

It  may  be  conceded  that  an  attorney  has  no  authority  to 
compromise  his  client's  cause  that  has  been  committed  to  his 
charge  without  special  authority  so  to  do.  That  is  well  set- 
tled. A  general  employment  as  attorney  does  not  include 
such  authority.     But  that  recognized  principle  does  not  fit 
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the  case  before  us.  Here  is  a  question  of  diligence  and  fidel- 
ity on  the  part  of  the  defendant  trustee.  The  charge  against 
him  is  that  he  sacrificed  assets  committed  to  him  by  the  com- 
promise of  these  suits — that  he  allowed  one  thousand  dollars 
of  the  assets  to  be,  by  that  compromise,  diverted  from  the 
creditor  to  whom  it  belonged — to  the  plaintiffs  in  those  suits, 
and  his  reply  to  this  charge  is  that  he  acted  in  this  matter 
in  good  faith  and  with  due  diligence,  and  to  prove  this  he 
asserts  that  this  compromise  was  made  by  counsel  whom  he 
had  employed  to  represent  the  interest  pf  the  creditors,  and 
after  consultation  with  an  attorney  in  wrhose  hands  the  appel- 
lants had  placed  their  claim  against  Stern  &Sax  for  collection. 
We  repeat  that  the  question  here  is  not  whether  an  attor- 
ney, under  a  general  authority  to  conduct  a  suit,  has  author- 
ity to  compromise  his  client's  cause  (which,  of  course,  must 
be  answered  in  the  negative),  but  whether  a  trustee  who, 
under  advice  of  his  own  counsel  and  after  consultation  with 
and  by  the  consent  of  counsel  employed  by  the  creditor,  com- 
promises suits  affecting  the  trust  estate,  is  chargeable  by  that 
creditor  with  lack  of  good  faith  and  proper  diligence  because 
he  made  that  compromise.  We  think  that  this  query  must 
also  be  answered  in  the  negative,  and  there  is  no  error  in  the 
judgment.  Affirmed. 


NARCISSA  LOYD  v.  WILLIAM  LOYD. 

Presumptions — Marriage —  Gifts   of   Personal   Property — Hus- 
band and   Wife. 

1.  A  plaintiff  must  at  all  stages  of  the  trial  prove  such  allegations  as  are 
essential  to  his  recovery,  and  this  he  may  do  by  submitting  ple- 
nary testimony,  which,  uncontradicted,  entitles  him  to  a  verdict, 
or  after  proving  directly  some  of  the  facts  that  he  is  bound  to 
establish,  shift  the  burden,  as  to  others,  by  offering  such  evidence  as 
will  raise  a  presumption  of  their  truth,  and  resting  until  his  adver- 
sary shall  have  attempted  to  rebut  the  presumption  so  raised. 
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2.  As  a  general  rule,  a  contract  relating  to  marriage  or  other  matters 

must  be  presumed,  in  the  absence  of  specific  proof,  to  have  been 
entered  into  under  the  statutes  now  in  force  as  well  as  in  contem- 
plation of  their  provisions;  therefore, 

3.  Where,  in  an  action  by  a  wife  living  apart  from  her  husband,  to 

recover  certain  articles  of  personal  property  alleged  to  have  been 
given  to  her  by  him  before  and  after  her  marriage,  there  was  no 
testimony  as  to  the  date  of  the  marriage,  such  marriage  will  be 
presumed  to  have  taken  place  since  the  adoption  of  the  Constitu- 
tion of  1868,  in  which  case  the  wife  is  capable  of  proving  title  to 
the  property;  moreover, 

4.  There  is  a  presumption  in  favor  of  the  validity  of  all  gifts  and  con- 

tracts, and  hence,  when  the  uncontradicted  fact  appears  that  a 
husband  gave  to  his  wife  articles  of  personal  property,  it  must  be 
inferred  that  the  gift  vested  a  title  in  her,  and  ihe  burden  is  upon 
him  in  an  action  by  the  wife  for  the  recovery  of  the  property  to 
show  that  the  property  was  not  given  to  her,  or  that  the  attempted 
gift  was  invalid. 

This  was  a  civil  action  brought  before  a  Justice  of  the 
Peace  for  certain  specific  articles  of  personal  property,  and 
tried  on  appeal  at  the  April  Term,  1893,  of  the  Superior 
Court  of  Wake  County,  before  Brown,  J. 

The  plaintiff,  who  is  the  wife  of  the  defendant,  testified  as 
follows:  "The  articles  of  personal  property  in  controversy 
were  given  me  by  defendant  before  our  marriage.  After  our 
marriage  we  lived  at  my  mother's.  Defendant's  mother  also 
gave  me  some  of  the  property.  Defendant  left  me  two  years 
ago,  and  afterwards  he  got  out  a  claim  and  delivery  against 
my  mother  and  got  these  things  from  her.  I  was  not  a 
party  to  that  suit.  The  defendant  did  not  prepare  a  room 
for  me  and  tell  me  to  come  and  live  with  him.  He  said  I 
could  come  and  live  with  him  at  his  mother's  if  I  wanted  to. 
I  have  not  applied  for  a  divorce.  Defendant  drew  a  knife 
on  me,  and  shut  me  up  in  a  room  at  my  mother's,  and  he 
had  a  pistol  in  our  room  and  threatened  me  with  that.  I 
would  not  go  and  live  with  him  at  his  mother's  because  it 
was  agreed  before  we  were  married  that  we  should  live  at  my 
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mother's*.  Defendant  behaved  so  badly  toward  me  at  my 
mother's  while  we  lived  together  that  he  left  my  mother's  of 
his  own  motion.  He  was  not  driven  off  by  my  mother.  I 
was  afraid  to  go  and  live  with  him  at  any  place  other  than 
at  my  mother's  house."  Upon  this  testimony  his  Honor 
intimated  an  opinion  that  the  plaintiff  had  no  right  to  bring 
the  suit  or  recover  possession  ol  the  property,  and  thereupon 
the  plaintiff  took  a  nonsuit  and  appealed. 

Mr.  J.  C.  L.  Harris,  for  plaintiff  (appellant). 

Messrs.  T.  R.  Purnell  and  Biisbee  6c  Busbee,  for  defendant. 

Avery,  J  :  The  appeal  is  from  an  intimation  of  the  Court 
below  that  the  plaintiff's  testimony  did  not,  if  admitted, 
establish  prima  facie  the  right  to  recover.  This  depends 
upon  the  application  of  the  doctrine  of  presumptions.  She 
did  not  state  what  was  the  date  of  her  marriage,  whether 
before  or  after  the  Constitution  of  1868  was  ratified.  If 
before,  all  of  her  personal  property  belonged  absolutely  to 
the  husband  on  the  celebration  of  the  marriage,  though  it 
was  given  to  her  by  him  while  she  was  still  a  feme  sole,  and 
the  plaintiff  could  not  recover  certainly  the  articles  given  her 
before  such  marriage.     Giles  v.  Hunter,  103  N.  C,  194. 

The  duty  rests  at  all  stages  of  a  trial  upon  the  actor  to 
prove  such  allegations  as  are  essential  to  his  recovery.  He 
may  discharge  this  duty  by  submitting  plenary  testimony, 
w?hich,  uncontradicted,  entitles  him  to  a  verdict;  or  he  may, 
after  proving  directly  some  of  the  facts  that  he  is  bound  to 
establish,  shift  the  burden,  as  to  others,  by  offering  such  evi- 
dence as  will  raise  a  presumption  of  their  truth,  and  resting 
until  the  other  party  shall  have  attempted  to  rebut  the  pre- 
sumption so  raised. 

The  plaintiff  testifies  that  she  was  lawfully  married  to  the 
defendant,  and  that  the  articles  of  personal  property  for 
which  the  action  was  brought  were  given  to  her  by  the  hus- 
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band  before  and  after  marriage.  If  a  stranger  had  testified 
that  he  witnessed  the  celebration  of  a  marriage  in  some  for- 
eign country,  or  in  this  State,  between  the  same  parties,  at  a 
date  not  remembered,  the  presumption  would  have  arisen 
that  the  rites  were  performed  in  accordance  with  the  laws 
then  in  force  in  the  foreign  country,  or  in  this  State,  as  the 
case  might  he.  14  Am.  and  Eng.  Enc,  531,  note;  State  v. 
Patterson,  2  Ired.,  346.  Nothing  more  appearing  than  the 
lawfulness  of  a  marriage,  at  a  date  unknown  to  or  not  stated 
by  a  witness,  the  Courts  would  not  refuse  to  adjust  the  rights 
of  children  or  creditors  of  either  of  the  parties  that  might  be 
dependent  primarily  upon  the  marital  rights  of  the  husband 
growing  out  of  the  contract.  The  contract  could  not  be 
treated  as  a  nullity  for  want  of  proof  of  its  actual  date,  and 
the  difficulty  would  be  met  by  invoking  the  aid  of  the  pre- 
sumption not  only  that  the  marriage  was  celebrated  in 
accordance  with  law,  but  in  conformity  to  the  statutes  now 
in  force  in  this  State.     Durham  v.  Bostic,  72  N.  C,  353. 

In  Durham  v.  Bostic,  supra,  the  C  >urt  declared  that  a  Sher- 
iff was  justified  in  assuming  that  the  contract  upon  which 
the  judgment  .was  rendered  and  the  execution  issued  was 
entered  into  since  the  ratification  of  the  Constitution  of  1868, 
if  nothing  to  the  contrary  appeared  upon  the  face  of  the  exe- 
cution, and  the  suggestions  in  this  case  led  to  the  enactment 
of  the  later  statute  {The  Code,  §§234,  235  and  236).  We 
think,  that  as  a  geueral  rule,  a  contract  relating  to  marriage 
or  other  matters  must  be  presumed,  in  the  absence  of  specific 
proof,  to  have  been  entered  into  under  the  statutes  now  in 
force,  as  well  as  in  full  contemplation  of  their  provisions. 

Moreover,  there  is  a  presumption  in  favor  of  the  validity 
of  all  gifts  and  contracts,  and  we  must  infer,  when  the  uncon- 
tradicted fact  appears  that  the  defendant  husband  gave  to 
his  wife  certain  articles  of  personal  property;  that  the  gift 
vested  a  valid  title  in  her.  Woodruff  v.  Bowles,  104  N.  C, 
197.     The  burden  is  upon  him  to  show  that  the  property  was 
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4.  No  "Federal  question*'  can  arise  upon  the  construction  of  a  bond 

given  by  a  receiver  appointed  by  the  United  States  Court,  as  to 
whether  the  liability  of  the  sureties  be  joint  or  several,  it  being 
simply  a  question  of  law  to  be  determined  by  the  settled  rules  of 
construction.  Neither  is  a  question  arising  upon  the  construction 
of  decrees  and  orders  of  the  United  States  Circuit  Court  relating 
to  said  bond  and  ascertaining  the  receiver's  liability  such  a  '•  Fed- 
eral question/'  where  there  is  nothing  to  show  that  any  question 
of  construction  of  such  decrees,  etc.,  will  arise,  other  than  their 
interpretation  according  to  their  plain  meaning. 

5.  Section  3  of  the  Act  of  Congress  of  August  13,  1888  (25  U.  S.  S.  at  L., 

page  436),  relating  to  suits  against  receivers,  has  no  reference  to  an 
action  against  the  sureties  on  the  bond  of  a  receiver,  but  merely 
asserts  the  general  equity  of  jurisdiction  of  the  appointing  Court 
over  the  receiver  so  appointed. 

6.  Where  there  are  several  defendants  in  an  action  pending  in  a  State 

Court,  and  there  is  no  separable  cause  of  action,  and  the  defence 
is  plainly  common  to  all,  all  must  unite  in  the  petition  for  a  removal 
to  the  United  States  Court;  and  this  is  so  whether  only  one  or  all 
of  the  defendants  have  entered  a  defence  to  the  action. 

7.  The  misjoinder  of  parties  is  a  mere  matter  of  surplusage  under  The 

Code  and  not  a  fatal  objection,  and,  therefore,  the  fact  that  the 
State  of  North  Carolina  is  joined  with  the  Treasurer  of  the  State 
as  a  relator  in  an  action  in  the  name  of  the  United  States  against 
the  sureties  on  the  bond  of  a  receiver  appointed  by  the  United 
States  Circuit  Court,  cannot  affect  the  action. 

Petition  to  remove  an  action  pending  in  Wake  Superior 
Court  to  the  Circuit  Court  of  the  United  States,  heard  bv 
Brown,  J.,  at  February  Term,  1893,  of  Wake  Superior  Court. 

The  petition  was  as  follows : 

"The  petition  of  Robert  M.  Douglas,  a  citizen  of  North 
Carolina,  respectfully  showeth :  That  he  is  a  defendant  in  the 
above  entitled  action,  and  that  the  matter  and  amount  therein 
in  dispute  largely  exceeds,  exclusive  of  interest  and  costs,  the 
sum  or  value  of  two  thousand  dollars. 

"That  this  action  is  returnable  to  the  present  term  of  this 
Court,  at  which  term  this  defendant  is  required  to  plead  in 
accordance  with  law  and  the  usage  and  practice  of  this 
Court. 
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"  That  this  action  is  brought  upon  the  official  bond  of 
Samuel  F.  Phillips  as  a  receiver,  appointed  by  the  United 
States  Circuit  Court  for  the  Eastern  District  of  North  Caro- 
lina, which  said  bond,  dated  the  12th  day  of  December,  1879, 
your  petitioner  signed  as  surety. 

"That  said  receiver  was  duly  appointed  by  said  Circuit 
Court  at  June  Term,  1871,  in  a  suit  of  equity  pending  in 
said  Court,  in  which  Anthony  H.  Swasey  and  others  were 
complainants  and  the  North  Carolina  Railroad  Company, 
David  A.  Jenkins,  Treasurer  of  the  State  of  North  Carolina, 
and  others  were  defendants 

"  That  said  receiver  was  required  by  an  order  of  said  Court 
to  give  a  bond  for  the  faithful  performance  of  his  duties  as 
such  receiver  in  the  sum  of  $200,000. 

"That  in  obedience  to  said  order  said  receiver  did  execute 
and  deliver  said  bond,  dated  June  20,  1S71,  which  bond 
your  petitioner  did  not  sign,  and  with  which  he  had  no 
connection  whatever. 

"  That  on  the  15th  day  of  December,  1879,  the  said  receiver 
tendered  a  new  bond,  dated  the  12th  day  of  December,  1879, 
in  the  sum  of  $100,000,  which  is  the  bond  now  sued  on,  and 
which  said  bond  was  accepted  by  the  said  Circuit  Court,  and 
'the  sureties  on  the  old  bond  released  and  discharged, 
except  as  to  past  transactions.' 

"That,  as  your  petitioner  is  informed  and  believes,  the 
failure  of  duty  on  the  part  of  the  receiver  which  gave  rise  to 
the  liability  on  which  this  suit  is  brought,  occurred  before  the 
filing  of  the  said  bond,  dated  the  12th  day  of  December, 
1879,  on  which  bond  alone  your  petitioner  was  surety. 

"Your  petitioner  further  respectfully  showeth,  that  by 
signing  said  bond  he  incurred  a  liability  to  the  United 
States,  the  obligee  in  said  bond,  in  the  course  of  a  proceeding 
in  the  Circuit  Court  of  the  United  States. 

That  the  amount  of  the  liability  of  his  principal,  upon 
which  this  suit  is  brought,,  was  fixed  and  determined,  if  at 
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all,  by  a  decretal  order  of  said  Circuit  Court,  made  in  a  pro- 
ceeding to  which  your  petitioner  was  not  a  party,  without 
notice  to  your  petitioner  and  without  his  knowledge;  and 
that  his  liability  on  said  bond  in  this  suit  arises  under  the 
Constitution  and  laws  of  the  United  States,  and  under  said 
Constitution  and  laws  he  is  entitled  to  have  this  civil  action 
removed  from  this  Superior  Court  of  the  State  of  North  Car- 
lina  into  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  North  Carolina,  to  be  next  held  at  Raleigh, 
on  the  first  Monday  in  June,  1893,  that  his  defence  may  be 
made  and  tried  in  said  Circuit  Court,  and  his  rights  and 
liabilities  therein  determined. 

u  And  your  petitioner  offers  herewith  good  and  sufficient 
sureties  for  his  entering  in  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  North  Carolina  on  the  first 
day  of  its  next  session  at  Raleigh  a  copy  of  the  record  in  this 
suit,  and  for  paying  all  costs  that  may  be  awarded  by  said 
Circuit  Court,  if  said  Court  shall  hold  that  this  suit  was 
wrongfully  and  improperly  removed  thereto. 

"And  your  petitioner  prays  this  Honorable  Court  to  pro- 
ceed no  further  herein,  except  to  make  the  order  of  removal 
required  by  law,  and  to  accept  the  said  sureties  and  bond, 
and  to  cause  the  record  herein  to  be  removed  into  said 
Circuit  Court  of  the  United  States  in  and  for  the  Eastern 
District  of  North  Carolina  at  Raleigh;  and  he  will  ever 
pray." 

The  motion  to  remove  was  denied,  and  petitioner  appealed. 

Messrs.  Battle  &  Mordecai,  for  plaintiff. 
Messrs.  A.  W.  Haywood  and  jR.  M.  Dovglas,  for  defendant 
(petitioner). 

MacRae,  J. :  This  is  a  petition  of  the  defendant  Robert  M. 

Douglas  to  remove  into  the  Circuit  Court  of  the  United  States, 

under  the  provisions  of  chapter  886,  Acts  of  1888  (25th  Stat. 

at  Large),  a  civil  action  brought  in  the  Superior  Court  of 
13 
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Wake  County  against  the  sureties  alone  upon  the  bond  of  a 
receiver  appointed  by  the  Circuit  Court  of  the  United  States 
for  the  Eastern  District  of  North  Carolina. 

1.  Is  the  cause  removable  because  the  United  States  is  a 
party  ? 

It  was  held  in  Stale  of  Maryland  for  Oie  use  of  Markley  v. 
Baldwin  et  al,  112  U.  S.,  490,  that  the  State  was  only  a  for- 
mal plaintiff,  the  actual  litigation  being  between  other  par- 
ties. "The  name  of  the  State  is  used  from  necessity  when  a 
suit  on  the  bond  is  prosecuted  for  the  benefit  of  a  person  thus 
interested,  and  in  such  cases  the  real  controversy  is  between 
him  and  the  obligors  on  the  bond." 

Here  it  is  evident  that  the  real  controversy  is  between  the 
relator  Tate  and  the  defendants,  the  United  States  being  only 
a  formal  plaintiff. 

2.  Is  there  a  Federal  question  involved  in  this  action? 

By  these  words  are  meant  a  question  requiring  a  construc- 
tion to  be  put  upon  the  Constitution  or  some  law  of  the  United 
States  or  treaty  made  under  its  authority.  The  petitioner 
contends  that  five  Federal  questions  clearly  appear  from  the 
complaint  and  the  answer  of  the  petitioning  defendant — 

First.  The  construction  of  the  bond  sued  on,  which  was 
given  under  a  decree  of  the  Circuit  Court  of  the  Unites  States; 
whether  the  said  bond  is  joint  or  several,  upon  which  will 
depend  the  amount  of  the  defendant's  liability,  if  he  is  liable 
at  all. 

Second.  The  construction  of  the  order  of  the  United  States 
Circuit  Court  substituting  the  bond  sued  on  for  one  that  had 
theretofore  been  given.  This  defendant  contends  that  the 
liability  of  the  receiver  accrued  upon  the  first  bond,  and  that 
the  second  bond  is  discharged. 

Third.  The  construction  of  the  decree  of  said  Court  of 
December  6,  1890,  which  only  fixed  the  liability  of  the 
receiver,  and  not  that  of  his  sureties,  and  which  was  made 
without  notice  to  the  sureties. 


113.]  SEPTEMBER  TERM,  1893.  195 

Tate,  Treasurer,  v.  Douglas. 


Fourth.  The  construction  of  the  force  and  effect  of  the 
decretal  order  of  said  Court  at  June  Term,  1891,  giving  the 
State  Treasurer  leave  to  sue,  and  not  the  State. 

Fifth.  The  construction  of  section  3  of  the  Act  of  August 
13,  1888,  cited  above. 

The  action  was  brought  at  the  instance  of  the  State  Treas- 
urer, by  leave  of  the  United  States  Circuit  Court  for  the 
Eastern  District  of  North  Carolina,  against  the  sureties  on 
the  receiver's  bond — not  against  the  receiver.  If  it  were  an 
action  against  the  principal,  it  seems  that  it  might  have  been 
removed,  at  his  instance,  into  the  United  States  Circuit  Court, 
under  section  3  of  the  Act  of  1888.  But  the  liability  of  the 
receiver  had  already  beeu  ascertained  in  said  Court. 

No  Federal  question  can  arise  upon  the  construction  of  the 
bond  as  to  whether  the  liability  of  the  sureties  be  joint  or 
several.  Neither  the  Constitution  nor  laws  of  the  United 
States  can  afford  any  aid  in  the  solution  of  this  question.  It 
is  simply  a  question  of  law  to  be  determined  by  settled  rules 
of  construction.  The  form  of  a  receiver's  bond  is  not  pre- 
scribed by  any  statute  of  the  United  States.  The  liability 
of  the  sureties  thereon,  like  the  liability  upon  a  judgment  in 
the  United  States  Court,  or  that  upon  a  treasury  note  or  bond 
of  the  United  States,  involves  no  construction  of  the  laws  of 
the  United  States.  Providence  Savings  Co.  v.  Ford,  114  U.  S., 
635.  The  same  is  true  of  the  question  arising  upon  the  con- 
struction of  decrees  and  orders  of  the  United  States  Courts. 
There  is  nothing  to  show  that  any  question  of  construction 
of  these  decrees  and  orders,  other  than  the  necessity  to  inter- 
pret them  according  to  their  plain  meaning,  will  arise. 

If  the  act  should  receive  the  wide  interpretation  claimed 
for  it  by  the  petitioner,  no  cause  could  be  tried  in  the  State 
Court  if  objection  were  raised  by  the  defendant,  where  any 
right  had  been  formerly  determined  in  a  Federal  Court,  as  a 
discharge  in  bankruptcy,  or  where  the  title  to  land  sold  under 
foreclosure  proceedings  in  such  Court  were  necessary  to  be 
shown  in  evidence,  or  the  like. 
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The  simple  question  is,  whether  the  defendants  are  liable 
upon  the  bond,  and  to  what  amount  ?  It  is  like  an  "  attempt 
to  enforce  an  ordinary  property  right  acquired  under  the 
authority  of  judgments  and  decrees  in  the  Courts  of  the 
United  States  without  presenting  any  question  distinctly 
involving  the  laws  of  the  United  States."  Carson  v.  Dunham, 
121  U.  S.,  421.  The  third  section  of  the  act  referred  to  has 
no  reference  to  an  action  against  the  sureties  upon  the  bond, 
but  asserts  the  general  equity  jurisdiction  of  the  appointing 
Court  over  the  receiver  so  appointed. 

It  might  be  that  upon  the  question  whether  the  State  Court 
has  given  due  effect  to  the  judgments  and  decrees  of  the  Cir- 
cuit Court,  there  would  be  a  right  to  review  a  judgment  of 
the  State  Court,  but  this  question  has  not  yet  arisen,  and  we 
are  not  to  assume  that  it  will  arise. 

It  is  to  be  observed  that  there  is  no  separable  cause  of 
action  in  this  case,  and  that  there  are  four  defendants.  It  is 
true  that  only  the  petitioning  defendant  has  answered  the 
■complaint,  and  the  others  are  all  in  default,  but  in  Putnam 
v.  Ingraham,  114  U.  S.,  57,  it  was  ruled  that  the  fact  that  one 
of  the  defendants  did  not  answer,  but  was  in  default,  was 
immaterial,  and  that  the  default  placed  the  parties  in  no  dif- 
ferent position  with  reference  to  a  removal  than  they  would 
have  occupied  if  that  one  had  answered  and  set  up  an 
entirelv  different  defence  from  that  of  the  other  defendants. 
In  Telegraph  Co.  v.  Brown,  32  Federal  Rep.,  337,  Brewer,  J., 
speaking  of  the  Act  of  1887,  section  2,  first  clause,  which  is 
that  any  suit  of  a  civil  nature,  at  law  or  in  equity,  arising 
under  the  Constitution  or  laws  of  the  United  States  *  *  * 
may  be  removed  by  the  defendant  or  defendants  therein  to 
the  Circuit  Court  of  the  United  States  for  the  proper  district, 
etc.,  says:  "Under  the  first  clause  all  the  defendants  or  all 
the  plaintiffs  must  unite  to  accomplish  a  removal." 

The  fact  that  the  State  of  North  Carolina  has  been  made 
a  relator  in  this  action  can  have  no  effect.     The  misjoinder 
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of  unnecessary  parties  is  a  mere  matter  of  surplusage  under 

The  Code,  and  not  a  fatal  objection.     Clark's  Code,  2d  Ed., 

p.  161.    We  hold,  therefore,  that  the  defendant  petitioner 

has  shown  no  removable  cause. 

Judgment  Affirmed. 


B.  LILES  etal.  v.  J.  ROWAN  ROGERS  et  al. 
Subrogation — Sureties  on  Official  Bonds. 

1.  Subrogation  is  the  substitution  of  another  person  in  the  place  of  a  cred- 

itor, so  that  the  former  can  succeed  to  the  rights  of  the  latter  in 
relation  to  the  debt,  and  to  entitle  one  to  such  equitable  relief,  he 
must  have  paid  the  money  upon  request  or  as  surety  or  under  some 
compulsion  made  necessary  by  the  adequate  protection  of  his  own 
rights. 

2.  Where  several  or  successive  obligations  of  suretyship  be  not  in  sub- 

stance and  nature  for  the  same  thing,  and  have  no  relation  to.  or 
operation  upon  each  other,  the  doctrine  of  subrogation  cannot  be 
invoked. 

3.  Where  a  Sheriff  who  had  given  separate  bonds,  one  for  the  collection 

of  State  taxes  and  the  other  for  county  taxes,  settled  the  first  by 
using  some  of  the  funds  collected  for  county  taxes,  and  the  sureties 
on  the  county  tax  bond  were  forced  to  make  good  the  default  of 
the  Sheriff  thereon,  such  sureties,  in  the  absence  of  knowledge  on 
the  part  of  the  State  Treasurer  or  of  the  sureties  on  the  State  tax 
bond,  of  the  misapplication  of  funds,  cannot  recover  the  amount  so 
misapplied  from  the  State  tax  bond  sureties,  since  the  latter's  bond 
was  extinguished  by  performance  and  the  State  could  not  have 
been  compelled  to  refund  the  money,  nor  could  have  revived  the 
sureties'  liability  if  the  amount  had  been  refunded. 

Civil  action,  heard  on  demurrer  to  complaint  before 
Brown, ./.,  at  April  Term,  1893,  of  Wake  Superior  Court. 

The  demurrer  was  sustained,  and  plaintiffs  appealed. 

The  purpose  of  the  action  and  the  facts  are  stated  in  the 
opinion  of  Chief  Justice  Shepherd. 
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Messrs.  Armistead  Jones  and  Battle  &  Mordecai,  for  plain- 
tiffs (appellants). 

Messrs.  Busbee  &  Busbee,  Batchtlvr  &  Deverevz  and  J.  C.  L. 
Harris,  for  defendants. 

Shepherd,  C.  J.:  This  case  comes  before  us  on  demurrer 
to  the  complaint,  from  which  it  appears  that  the  defendant 
Rogers,  as  Sheriff  of  the  county  of  Wake,  executed  three 
bonds  to  the  State,  one  conditioned  upon  the  payment  and 
collection  of  county  taxes,  one  conditioned  upon  the  pay- 
ment and  collection  of  State  taxes,  and  the  other  conditioned 
upon  the  due  execution  of  process,  etc.  It  further  appears 
that  the  Sheriff,  being  engaged  in  the  collection  of  said  taxes, 
used  a  part  of  the  money  collected  by  him  as  county  taxes 
in  his  settlement  of  the  State  taxes  with  the  State  Treasurer, 
but  it  is  not  alleged  that  the  State  Treasurer  or  the  defendant 
sureties  to  the  State  tax  bond  had  any  knowledge  whatever 
of  the  misapplication  of  the  said  money.  This  action  is 
brought  by  the  sureties  on  the  county  tax  bond  against  the 
sureties  on  the  State  tax  bond,  and  the  prayer  is  that  the 
defendants  be  required  to  "  refund  "  to  the  plaintiffs  the  sum 
of  twenty -seven  hundred  dollar?,  the  amount  misapplied  by 
the  said  Sheriff. 

Conceding  for  the  purposes  of  the  argument  that  the  Sher- 
iff held  the  money  in  the  character  of  a  trustee,  it  is  very 
plain  that  it  cannot  be  followed  into  the  hands  of  the  defen- 
dant sureties,  as  it  does  not  appear  that  any  part  of  the  said 
money  ever  came  into  their  possession.  In  the  absence, 
therefore,  of  any  averment  connecting  them  with  the  alleged 
breach  of  trust,  their  liability,  if  any,  must  result  from  their 
contractual  relations  with  the  State.  It  is  only  through  this 
medium  that  the  plaintiffs  can  look  for  relief,  and  hence  it 
is  insisted  that  they  are  entitled  to  recover  upon  the  principle 
of  subrogation. 
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Subrogation  is  the  substitution  of  another  person  in  the 
place  of  a  creditor,  so  that  the  person  in  whose  favor  it  is 
exercised  succeeds  to  the  rights  of  the  creditor  in  relation  to 
the  debt.  Sheldon  on  Subrogation,  §  1.  The  doctrine  is 
distinctly  a  creature  of  equity,  and  the  ground  of  relief  does 
not  stand  entirely  upon  the  notion  of  mutual  consent,  either 
expressed  or  implied.  Brinson  v.  Thomas,  2  Jo.  Eq.,  414; 
1  Story  Eq.  Jur.,  472;  Beach  Modern  Eq.  Jur.,  797.  The 
principle  is  applied  where  the  person  claiming  its  benefit  has 
been  compelled  to  pay  the  debt  of  a  third  person  in  order  to 
protect  his  own  rights  or  to  save  his  own  property.  Accor- 
dingly it  has  been  held  that  the  sureties  on  the  official  bond 
of  an  insolvent  Sheriff,  who  had  been  compelled  to  pay 
money  collected  by  a  defaulting  deputy,  may  recover  of  the 
sureties  on  a  bond  given  to  the  Sheriff  by  the  deputy,  con- 
ditioned upon  the  faithful  performance  of  his  duties.  Brin- 
son's  case,  supra.  The  doctrine  applies  also  for  the  benefit 
of  a  purchaser  who  has  extinguished  an  incumbrance  upon 
the  estate  which  he  has  purchased ;  of  a  co-obligor  or  surety 
who  has  paid  the  debt  which  ought  to  have  been  met  by 
another,  and  in  other  cases  of  a  similar  character  to  be  found 
in  the  reports  and  text-books.  While  it  is  true  that  privity 
is  not  in  all  cases  necessary,  still  to  entitle  one  to  relief  he 
M  must  have  paid  the  money  upon  request  or  as  surety,  or 
under  some  compulsion  made  necessary  by  the  adequate 
protection  of  his  own  right."  Beach,  supra,  801.  It  has 
therefore  been  held  that  if  several  or  successive  obligations 
of  suretyship  be  not  in  substance  and  nature  for  the  same 
thing,  and  have  no  relation  to  nor  operation  upon  each 
other,  the  doctrine  of  subrogation  cannot  be  invoked.  Lang- 
ford  v.  Perrin,  5  Leigh,  552. 

Tested  by  these  general  principles,  it  would  seem  that  the 
plaintiffs  are  not  entitled  to  the  relief  prayed  for,  since  it  is 
not  pretended  that  they  or  anyone  pursuant  to  their  direc- 
tions have  actually  paid  any  money  for  the  benefit  of  the 
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defendant  sureties,  or  that  by  reason  of  their  contractual  obli- 
gations or  otherwise  they  were  in  any  manner  compelled  to 
do  so.  Extending  to  them,  however,  the  doctrine  insisted 
upon,  let  us  consider  whether  it  can  aid  them  in  the  present 
action. 

As  soon  as  a  surety  has  paid  the  debt  an  equity  arises  in  his 
favor  to  have  all  of  the  securities  which  the  creditor  holds 
against  the  principal  debtor  transferred  to  him,  and  to  avail 
himself  of  them  as  fully  as  the  creditor  could  have  done.    The 
securities  referred  to  do  not  include  those  which  are  extin- 
guished by  the  payment  of  the  debt,  such  as  the  bond  securing 
such  principal  debt,  and  unless  the  surety  procures  it  to  be 
assigned  for  his  benefit  to  a  third  person,  it  is  utterly  extin- 
guished^both  at  law  and  in  equity,  and  he  becomes  a  simple 
contract  creditor  (Briley  v.  Sugg,  1  Dev.  &  Bat.  Eq.,  366;  Sher- 
wood v.  Collier,  3  Dev.,  380;  Hodges  v.  Armstrong,  ibid,  253; 
Tlddy  v.  Harris,  101  N.  C,  589)  and  entitled  to  be  subrogated 
only  injrespect  to  the  collateral  securities  taken  and  held  by  the 
creditor.     McCoy  v.  Wood,  70  N.  C,  125.     Indeed  the  whole 
doctrine  of  subrogation  is  predicated  entirely  upon  the  dis- 
charge of  the  original  obligation.    Sheldon,  supra,  and  Beach, 
supra,  798.     This  principle  is  well  established  in  this  State, 
and  is  fully  sustained  by  the  English  decisions  prior  to  the 
enactment  of  the  Mercantile  Law  Amendment  Act,  19  and 
20  Vict.     Thus  in   Copes  v.  Middleton,  1  Turn.,  231,  Lord 
Eldon  said :  "  The  general  rule  therefore  must  be  qualified 
by  considering  it  to  apply  to  such  securities  as  continue  to 
exist  and  do  not  get  back  upon  payment  to  the  person  of 
the  principal  debtor.     In  the  case,  for  instance,  wherein,  in 
addition  to  the  bond,  there  is  a  mortgage  with  a  covenant  on 
the  part  of  the  principal  debtor  to  pay  the  money,  the  surety 
paying  the  money  would  be  entitled  to  say,  *  I  have  lost  the 
benefit  of  the  bond,  but  the  creditor  has  a  mortgage  and  I 
have  a  right  to  the  benefit  of  the  mortgaged  estate  which 
has  not  got  back  to  the  debtor.'"     Sq  also  Lord  Brougham  in 
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Hodgson  v.  Shaw,  3  M.  and  K.,  190,  observes:  "Thus  the 
surety  paying  is  entitled  to  every  remedy  which  the  creditor 
has.  But  can  the  creditor  be  said  to  have  any  specialty  or 
any  remedy  on  any  specialty  after  the  bond  has  gone  by 
payment?"  So  it  is  said  by  Beach,  supra,  811 :  "It  was  for- 
merly (prior  to  the  act  above  mentioned)  the  rule  in  Eng- 
land that  a  surety  could  have  no  right  of  subrogation  to  such 
securities  as  were  extinguished  by  the  payment  of  the  debt, 
such  as  the  bond  securing  the  principal  debt." 

While  many  of  the  American  Courts  have  conformed  their 
rulings  upon  this  subject  to  the  principle  declared  by  the  Act 
of  Victoria,  supra,  this  Court  and  the  Courts  of  Alabama, 
Vermont,  and  perhaps  other  States,  continue  to  follow  the 
original  doctrine  as  declared  by  the  Courts  of  England,  the 
only  modification  of  the  rule  in  North  Carolina  being  in 
favor  of  a  surety  who  has  paid  the  debt  of  a  deceased  princi- 
pal. Rev.  Code,  ch.  110;  The  Code,  §2096.  According  to 
these  principles,  the  bond  to  which  the  defendants  were  sure- 
ties was  discharged  by  the  payment  and  settlement  made 
with  the  State  Treasurer,  and  cannot  be  revived  in  favor  of 
the  plaintiffs. 

It  is  further  to  be  observed  that  the  party  for  whose  benefit 
the  doctrine  of  subrogation  is  invoked  and  exercised  can 
acquire  no  greater  rights  than  those  of  the  party  for  whom 
he  is  substituted,  and  if  the  latter  had  not  a  right  of  recovery 
the  former  can  acquire  none.  Sheldon,  supra,  §6;  Clark  v. 
Williams,  70  N.  C,  679.  Could  the  State,  after  the  settlement 
with  the  Sheriff  of  the  State  taxes,  have  revived  the  liability 
of  the  defendants  by  refunding  the  money?  The  answer  to 
this  question  depends  upon  whether  the  money  could  have 
been  recovered  of  the  State,  and  it  is  settled  by  abundant 
authority  that,  in  the  absence  of  notice  of  the  misapplication, 
no  such  recovery  could  have  been  had.  Where  a  trustee 
illegally  transfers  trust  funds  it  is  essential  to  their  recovery 
that  the  person  receiving  them  should  have  taken  them  with 
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actual  notice,  or  under  such  circumstances  as  would  put  him 
upon  inquiry.  Bunting  v.  Rich,  2  Dev.  &  Bat.  Eq.,  130; 
Lockhart  v.  Phillips,  1  Ired.  Eq.,  342 ;  Gray  v.  ArmiMead,  6  Ired. 
Eq.,  74 ;  Polk  v.  Robinson,  7  Ired.  Eq.,  235.  In  the  present  case 
there  was  no  notice,  either  actual  or  constructive,  and  a  set- 
tlement was  made  in  consideration  of  the  payment.  This 
settlement  had  the  effect  of  discharging  the  defendant  sure- 
ties, and  the  State  having,  on  the  faith  of  the  payment,  parted 
with  its  security,  could  have  resisted  a  recovery.  If  this  be 
so,  it  could  not  voluntarily  refund  the  money  and  recover  of 
the  defendants.  The  State,  therefore,  having  no  right  to 
recover  of  the  defendants,  there  is  nothing  to  which  the  plain- 
tiffs can  be  subrogated. 

Suppose  the  defendant  Rogers  had  borrowed  money  from 
a  bank  and  given  these  defendants  as  sureties  on  the  note, 
and  when  the  note  matured  he  had  paid  it  with  county  funds 
in  his  hands,  without  the  knowledge  of  the  bank  or  of  the 
defendants,  could  the  sureties  on  the  county  tax  bond  of 
Rogers  have  recovered  of  sureties  to  the  note  which  had  thus 
been  discharged?  Very  clearly  not,  and  such  a  case  differs 
in  nothing,  we  think,  from  the  case  before  us.  This  may 
appear  to  be  very  hard  on  the  plaintiffs,  but  it  is,  we  hear,  a 
common  practice  for  Sheriffs  to  settle  with  the  State  out  of 
the  county  tax  funds,  and  it  is  better  that  sureties  who  assume 
such  risks  should  suffer  by  reason  of  the  unfaithfulness  of 
their  principals  than  that  the  Court,  in  the  effort  to  extricate 
them,  should  disregard  well  settled  principles  and  introduce 
uncertainty  and  confusion  into  the  administration  of  the  laws. 

After  a  careful  consideration  of  the  case,  we  are  unable  to 
see  how  this  action  can  be  maintained.  The  judgment  of 
his  Honor,  therefore,  must  be  Affirmed. 
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J.  E.  BYRD  v.  C.  J.  HUDSON  et  al. 
Libel — Privilege — Impeaching  Testimony. 

1.  Where,  on  a  trial  of  an  action  for  libel,  the  plaintiff  in  refutation  of 

one  of  the  charges  in  an  alleged  libellous  circular  that  he  had 
sought  the  nomination  for  an  office,  was  allowed  to  testify  touch- 
ing a  conversation  he  had  with  another  on  the  day  of  the  nomi- 
nating convention,  in  which  he  stated  that  he  did  not  want  the 
nomination:  Held,  that  such  testimony  was  competent  as  corrobo- 
rative of  his  testimony  denying  the  charge. 

2.  Testimony  of  a  witness  as  to  an  attempt  made  by  the  author  of  an 

alleged  libellous  circular  attacking  plaintiff  as  a  candidate  for  an 
office,  to  induce  witness  to  vote  against  plaintiff,  was  competent 
on  a  trial  of  an  action  for  the  libel  as  tending  to  show  malice. 

8.  While  it  is  not  every  question  tending  to  disparage  or  disgrace  a  wit- 
ness which  is  competent,  yet  when  the  impeaching  question  is  lim- 
ited to  particular  acts  and  is  not  put  merely  for  the  purpose  of 
annoying  or  harrassing  the  witness,  it  is  allowable;  therefore,  a 
question  put  to  a  party  on  cross-examination,  whether  he  had  not 
compromised  an  action  of  slander  for  $175  without  requiring  the 
defendant  therein  to  retract  the  slanderous  charge  of  perjury,  was 
competent  as  an  impeaching  question. 

4.  Where  objectionable  language  used  by  counsel  in  addressing  a  jury  is 
not  objected  to  at  the  time,  it  cannot  be  objected  to  later. 

6.  If  words  are  actionable  in  themselves  and  "  unprivileged,"  falsity  and 
malice  are  prima  facie  presumed;  if  they  are  "absolutely  privi- 
leged," falsity  and  malice  are  irrebuttably  negatived;  in  case  of 
**  qualified  privilege,"  falsity  and  malice  must  be  proven,  and  while 
proof  of  falsity  will  not  raise  a  presumption  of  malice,  proof  of 
malice  will  remove  the  protection  of  privilege  and  shift  the  bur- 
den of  proving  the  truth  of  the  charge  upon  the  defendant. 

Civil  action  for  libel,  tried  -before  Shvford,  J.t  and  a  jury, 
at  September  Term,  1893,  of  Wayne  Superior  Court. 

The  libel  complained  of  was  a  circular  letter  published 
and  circulated  by  the  defendants,  and  was  as  follows: 

uTo  the  Democratic  Voters  of  Wayne  County: 

"At  the  Democratic  meeting  held  the  3d  of  September, 
1892,  for  Grantham's  township,  to  select  delegates  to  the 
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County  Convention  and  nominate  a  tax-collector,  constables, 
etc.,  Joe  Byrd  was  fraudulently  placed  on  the  ticket  for  tax- 
collector.  Now  I  will  let  you  know  how  he  secured  the  nomi- 
nation. A  few  so-called  Democrats,  led  by  a  so-called  Demo- 
crat, who,  six  years  ago,  worked  so  insidiously  to  defeat  W.  F. 
Kornegay  for  the  Legislature — he  (or  they)  began  this  nefa- 
rious work  some  time  before  the  primary,  and  on  this  day 
negroes,  Radicals  and  boys  under  age  were  allowed  to  vote, 
and  by  this  treacherous  scheme  Byrd  secured  the  fraudulent 
nomination  for  tax-collector.  Now  let  us  see  who  Joe*Byrd 
is,  practically.  He  has  been  for  years  a  kicker  and  sorehead 
because  he  was  not  recognized  in  the  distribution  of  offices, 
notwithstanding  his  incompetency  to  fill  any  office.  Two 
years  ago  he  bolted  the  Democrats  and  ran,  as  he  called  it, 
independent,  for  constable,  and  was  gloriously  defeated,  after 
taking  the  advantage  of  Democrats  who  could  not  read  and 
placing  his  tickets  in  with  theirs  and  telling  them  they  were 
voting  a  full  Democratic  ticket.  Besides,  he  mingled  with 
the  negroes  and  Radicals,  folding  his  name  in  with  their 
tickets.  The  fact  is,  he  has  been  so  very  hungry  for  office 
for  a  number  of  years  that  the  County  Commissioners  took 
pity  on  him  and  appointed  him  constable  a  few  years  ago, 
but  he  did  not  serve.  Why  ?  Because  he  could  not  furnish 
the  $500  bond  they  required  of  him.  What  next?  On  the 
day  the  Third  party  held  their  primary  Byrd  went  to  one  of 
the  leaders  and  asked  his  help  to  secure  the  nomination  for 
tax-collector  on  the  Third  party  ticket,  assuring  his  Third 
party  brother  that  he  had  been  in  sympathy  with  this  move- 
ment for  the  last  two  years ;  but  a  little  consultation  with  the 
leaders,  and  Byrd  learned  that  they  had  a  much  better  and 
stronger  man.  So  they  turned  him  down.  Now  ain't  he  a 
beautiful  Democrat?  Certainly.  Well,  let  us  see  how  his 
personal  or  private  character  stands.  I  can  safely  say,  with- 
out fears  of  successful  contradiction,  that  there  is  not  a  man, 
regardless  of  color,  in  Grantham's  township,  that  cannot 
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show  up  a  better  and  purer  record  than  Joe  Byrd.  I  will 
only  refer  you  to  reliable  parties  who  have  had  dealings  with 
him  and  have  been  swindled  through  his  monstrous  lies. 
First,  we  will  take  poor  Nancy  Warrick,  his  wife's  own  aunt, 
who  will  testify  that  he  collected  her  county  allowance  of  $2 
per  month  —  and  for  more  than  one  month,  at  that — and 
never  paid  her  one  cent  of  it.  Second,  ask  L.  B.  Cotton  how 
Byrd  treatel  him  about  the  pigs.  Ask  Job  Warrick  if  Byrd 
didn't  pocket  $1.20  of  his  money  arising  from  pig  sales.  C.  J. 
Hudson  will  tell  you  how  mean  he  treated  him  about  the 
cane-mill  and  pocketed  all  the  money  arising  from  the  sales 
of  the  toll  syrup.  Ask  John  Talton  how  the  corn  held  out 
in  measure  he  bought  from  Byrd.  Just  one  year  ago  his 
landlord  was  forced  to  seize  his  crop  by  writ  of  claim  and 
delivery  to  prevent  a  total  destruction  of  the  rents,  after  Byrd 
had  forfeited  all  the  stipulations  of  the  contract,  and  this  bill 
of  costs,  under  judgment,  stands  to-day  against  him  on  Jus- 
tice Broadhurst's  docket.  He  wont't  pay  it;  too  dishonest. 
Now,  only  a  very  few  days  ago  he  was  refused  credit  for  one 
gallon  of  cider,  as  he  wanted  to  treat  a  crowd.  But  it  was 
no  treat.  Henry  Strickland  will  vouch  for  this  assertion. 
Now,  as  for  the  truth,  it  and  Byrd  are  entire  strangers,  and 
when  he  lies — and  that  is  all  the  time — he  will  swear  to  it 
just  as  quick  as  he  can  reach  the  Book.  Can  give  you  sev- 
eral instances  where  he  is  guilty  of  perjury.  Good  rye  liquor 
is  what  he  always  calls  for  at  the  bar  counter,  and  seems  to 
be  devoted  to  it,  notwithstanding  he  is  a  strict  member  of  the 
Methodist  Church,  says  the  Lord's  Prayer  after  the  preacher, 
and  sings  a  sonorous  voice.  Now,  Democrats,  I  beseech  you, 
as  I  shall  do,  to  work  for  the  success  of  our  ticket,  except  Joe 
Byrd,  and  all  will  be  well.  Should  you  so  far  forget  your- 
selves as  to  elect  Byrd  tax-collector,  and  the  tax-money  goes 
into  his  hands,  it  will  be  '  Farewell,  Mr.  Stamps,  you'll  never 
reach  the  treasury.'  I  could  cite  you  many  more  of  Byrd's 
dirty  and  insidious  tricks,  but  think  that  is  sufficient  to  con- 
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vince  any  Democrat  that  Joe  Byrd  is  no  Democrat,  besides 
having  no  private  character.  These  are  all  indispensable 
fact?,  and  will  be  vouched  for  by  reliable  and  honorable  par- 
ties. Now,  in  conclusion,  will  say  he  actually  refused  to  go 
on  the  stand  in  his  own  township.  Why  ?  Because  he  knew 
that  the  questions  that  would  be  put  to  him  would  be  more 
than  he  could  stomach.  J.  C.  Cox, 

C.  J.  Hudson, 

W.  J.  Hudson  and 

T.  C.  Overman, 

Democrats." 

The  issues  submitted  on  the  trial  were  as  follows: 

"  1.  Are  the  charges  set  out  in  the  circular,  or  any  of  them, 
false? 

"2.  If  so,  was  said  circular  published  maliciously? 

"3.  What  damage,  if  any,  is  the  plaintiff  entitled  to 
recover"? 

The  Court  required  the  plaintiff  to  specify  what  charges 
made  in  the  circular  were  libellous,  and  charged  the  jury 
that  if  they  found  all  these  specified  charges  false  or  true  to 
make  a  general  finding  as  to  the  first  issue,  but  that  if  they 
found  any  of  them  true  and  others  false,  to  specify  in  their 
findings  as  to  the  first  issue  which  were  true  and  which  were 
false. 

There  was  evidence  offered  upon  the  part  of  the  plaintiff 
tending  to  show  that  the  charges  in  said  circular  were  all 
false,  and  that  they  were  made  from  malice,  and  the  defen- 
dants offered  evidence  tending  to  show  that  said  charges  were 
true  and  not  made  maliciously,  but  on  the  contrary,  were 
made  in  good  faith  to  inform  the  voters  of  Wayne  County  of 
the  character  of  the  man  for  whom  their  votes  were  solicited 
for  a  public  office. 

One  of  the  charges  contained  in  said  circular  was  that  on 
the  day  the  People's  party,  commonly  known  as  the  Third 


113.]  SEPTEMBER  TERM,  1893.  207 

Byrd  t\  Hudson. 

party,  held  tbeir  primary  election  in  Grantham's  township, 
the  plaintiff  Byrd  went  to  one  of  the  leaders  and  asked  his 
help  to  secure  the  nomination  for  Tax  Collector  on  the  Third 
party  ticket,  assuring  his  Third  party  brother  that  he  had 
been  in  sympathy  with  this  movement  for  the  last  two  years. 
It  was  admitted  that  the  plaintiff  was  a  candidate  on  the 
Democratic  ticket  for  Tax  Collector  for  the  year  1892,  hav- 
ing been  nominated  after  the  Third  party  primary. 

The  defendants  offered  evidence  tending  to  prove  that  the 
plaintiff  was  present  at  the  primary  meeting  of  the  Third 
party,  and  had  asked  H.  B.  Keen,  who  was  chairman  of  said 
party,  to  help  him  secure  the  nomination  for  Tax  Collector 
on  the  Third  party  ticket. 

Exception  1. — The  plaintiff  Byrd  was  offered  as  a  witness 
in  his  own  behalf,  and  admitted  that  he  was  present  at  the 
Third  party  meeting,  but  stated  that  he  did  not  then  or  at 
any  other  time  try  to  secure  a  nomination  for  Tax  Collector 
at  their  hands,  and  testified  as  follows:  "On  the  day  of  said 
meeting  Mr.  McCullen  asked  if  I  wanted  the  nomination  for 
Tax  Collector.  I  asked  him  what  he  meant,  was  it  in  refer- 
ence to  the  meeting  to  be  held  this  p.  m.  He  said  no.  I  told 
him  I  would  not  accept  the  nomination  except  from  the 
Democratic  party."  The  witness  further  stated  that  he  did 
not  know  at  the  time  whether  McCullen  was  a  Democrat  or 
a  Populist,  but  that  he  had  afterwards  learned  that  McCullen 
had  voted  the  Democratic  ticket.  To  the  foregoing  conver- 
sation with  McCullen  defendants  excepted. 

Exception  3, — J.  A.  Stevens  was  introduced  as  a  witness  for 
the  plaintiff,  and  testified  as  follows:  "  I  was  a  candidate  last 
year  on  the  Democratic  ticket,  and  the  plaintiff  Byrd  was  a 
candidate  on  the  same  ticket.  The  defendant  C.  J.  Hudson 
came  to  me  during  the  campaign  and  asked  me  not  to  sup- 
port Byrd  as  the  Democratic  nominee.  I  told  him  that  I 
would  have  to  support  Byrd.     And  he  then  said  that  if  I  did 
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he  would  not  vote  for  me  or  anyone  else  who  would  vote  for 
Byrd."  This  was  offered  to  show  malice.  Objected  to  by 
defendants.     Objection  overruled,  and  defendants  excepted. 

Exception  4. — The  defendant  C.  J.  Hudson  was  offered  as 
a  witness  in  behalf  of  the  defendants,  and  testified  to  facts, 
which  if  believed,  tended  to  prove  the  truth  of  all  the 
charges  in  the  said  circular.  Upon  cross-examination  the 
plaintiff,  for  the  purpose  of  impeaching  the  witness,  asked 
him  the  following  questions:  "  Did  you  not  a  few  years  ago 
bring  an  action  against  E.  B.  Jordan  to  recover  damage  for 
slander,  and  did  you  not  compromise  that  action  for  $175, 
without  requiring  Jordan  to  retract  the  charge  of  perjury?" 
Objected  to  by  defendants,  and  objection  overruled,  and 
defendants  excepted.  Witness  said  he  brought  suit  for 
slander  against  Jordan,  and  compromised  it  for  $175.  That 
he  did  not  know  whether  or  no  a  retraction  was  made,  as  he 
left  that  with  his  attorneys. 

Witness  then  said  in  explanation  that  he  brought  suit 
against  E.  B.  Jordan  for  slander,  on  the  ground  that  Jordan 
had  charged  him  with  perjury.  That  he  did  not  want  Jor- 
dan's money,  but  only  wanted  to  vindicate  his  own  character. 
That  he  agreed  that  if  Jordan  would  admit  that  he  had 
slandered  him,  and  pay  his  counsel  and  costs,  that  he  would 
compromise  the  matter.  The  amount  agreed  upon  was  $175. 
That  in  compliance  with  this  agreement  a  judgment  was 
rendered  for  said  amount.  That  Jordan  neglected  to  pay 
the  amount  agreed  upon,  and  conveyed  his  lands  to  his  son, 
and  that  he,  Hudson,  was  compelled  to  issue  execution  and 
sell  the  land  and  buy  it.  That  after  he  bought  it  he  offered 
to  let  Jordan  have  it  back  for  $400,  but  refused  to  convey  it 
to  Jordan's  wife,  as  he  did  not  care  to  aid  in  defeating  Jor- 
dan's other  creditors.  The  defendant  also  afterwards  intro- 
duced without  objection  the  record  of  the  judgment  in  the 
said  case  of  Hudson  v.  Jordan. 
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One  of  the  counsel  for  plaintiff  in  his  argument  to  the 
jury  said  that  C.  J.  Huds  >n,  in  his  suit  against  Jordan,  had 
sold  his  character  for  $175,  and  that  the  purchaser  was  badly 
cheated.  The  Court  was  engaged  at  the  time  and  did  not 
hear  the  remark,  and  it  was  not  called  to  the  attention  of  the 
Court,  no  exception  was  made  thereto,  and  the  Court  had  no 
knowledge  of  the  same  until  after  the  conclusion  of  the  trial. 
There  was  evidence  outside  of  the  circular  tending  to  show 
malice.  The  Court,  among  other  things,  charged  the  jury  as 
follows: 

"The  language  of  the  circular  may  be  considered  in  find- 
ing whether  the  defendants  were  actuated  by  malice  in  pub- 
lishing it,  the  fact  that  it  imputes  to  the  plaintiff  the  com- 
mission of  crime,  and  that  one  of  the  defendants  professes  to 
have  been  damaged  by  the  plaintiff  may  all  be  considered 
in  coming  to  a  conclusion  as  to  the  presence  of  malice,  and 
the  defendants  excepted  to  so  much  of  this  charge  as 
instructed  the  jury  that  the  fact  that  the  circular  imputed  a 
crime,  might  be  considered  in  determining  malice." 

There  were  special  instructions  asked  by  the  defendants, 
which  were  given  as  requested,  and  also  special  instructions 
were  asked  by  the  plaintiff,  some  of  which  were  given  and 
some  rejected,  but  no  exception  was  made  at  the  time  of  the 
trial.  The  Court  fully  instructed  the  jury  on  the  law  appli- 
cable to  the  facts  proven  by  the  witnesses,  and  to  the  charge 
there  was  no  exception  made,  either  at  the  time  or  in  the 
defendants7  statement  of  the  case  on  appeal.  At  the  conclu- 
sion of  the  charge,  the  Court  asked  the  counsel  of  both  sides 
if  there  was  anything  else  they  wished  called  to  the  attention 
of  the  jury,  and  they  answered  that  there  was  not.  The  jury 
rendered  a  verdict  for  the  plaintiff,  assessing  damages  at 
$1,100,  for  which  judgment  was  given,  and  defendants 
appealed. 

The  special  instructions  given  at  the  request  of  the  defen- 
ants  were  as  follows: 
14 
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"1.  That  the  defendants,  as  citizens,  were  interested  in  the 
proper  and  efficient  administration  of  the  public  service,  and 
it  being  admitted  that  the  plaintiff  was  a  candidate  for  office 
they  had  the  right  to  criticise  him  and  his  conduct,  and  to 
inform  the  public  as  to  his  character  and  qualifications. 

"  2.  That  if  the  defendants  honestly  believed,  and  had  prob- 
able cause  to  believe,  that  the  character  of  the  plaintiff  was 
such  that  the  public  interest  demanded  his  defeat,  the  defen- 
dants had  the  right  to  sign  and  circulate  the  circular  declared 
on,  provided  the  charges  therein  contained  were  true,  or  the 
defendants  had  probable  cause  to  believe  the  same  to  be  true, 
and  if  they  signed  and  circulated  such  circular,  honestly 
believing  the  same  to  be  true,  and  had  probable  cause  for 
such  belief,  and  moved  by  a  desire  to  promote  the  public 
interest,  the  plaintiff  is  not  entitled  to  recover  any  damages, 
and  the  jury  will  answer  issue  No.  3  'None/ 

"3.  That  the  circular  being  written  by  a  citizen  of  a  can- 
dicate  for  office,  the  presumption  is  that  it  was  written  iu 
good  faith,  and  the  burden  is  upon  the  plaintiff  to  show  that 
it  was  written  maliciously  and  without  probable  cause. 

"4.  That  malice  is  not  mere  anger,  but  is  any  indirect  and 
wicked  motive  inducing  the  defendants  to  defame  the  plain- 
tiff. 

"5.  That  if  the  circular  was  not  written  for  the  mere  pur- 
pose of  defaming  the  plaintiff,  but  was  written  with  an  honest 
desire  to  inform  the  public,  it  was  not  written  maliciously, 
and  if  the  jury  so  believe  they  must  answer  issue  No.  2  '  No.1 

"6.  That  in  this  case  mere  proof  that  the  charges  in  the 
circular  were  false  is  not  sufficient,  but  the  plaintiff  must  go 
further  and  show  that  the  defendants  knew  they  were  false 
at  the  time  of  writing  the  circular,  or  had  no  probable  cause 
to  believe  them  to  be  true.  And  if  the  jury  do  not  believe 
that  the  defendants  knew  the  said  charges  were  false  at  the 
time  of  making  them,  they  will  answer  issue  No.  2  'No/ 
unless  express  malice  has  been  proven  by  other  testimony. 
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u7.  That  if  the  defendants  wrote  the  circular,  not  reck- 
lessly or  maliciously,  or  without  probable  cause,  but  in  good 
faith  and  from  a  desire  to  benefit  the  public  service,  the 
plaintiff  cannot  recover,  although  all  the  charges  made 
against  the  defendant  may  be  untrue. 

"8.  That  it  is  to  the  interest  of  the  public  that  the  unfit- 
ness of  candidates  should  be  made  public,  and  any  citizen  in 
good  faith  making  charges  against  said  candidate  does  no 
more  than  his  duty,  and  will  be  protected  by  the  law,  pro- 
vided he  does  not  act  recklessly  or  maliciously. 

"9.  That  upon  the  charge  of  perjury  made  in  the  circular, 
the  defendants  having  alleged  said  charge  to  be  true,  it  is 
not  incumbent  upon  the  defendants  to  prove  the  truth  of 
said  charge  beyond  a  reasonable  doubt,  but  by  a  preponder- 
ance of  the  evidence." 

Mr.  W.  C.  Munroe,  for  plaintiff. 

Messrs.  Allen  &  Dortch,  for  defendants  (appellants). 

Clark,  J.:  1.  The  testimony  of  the  plaintiff  touching  his 
conversation  with  McCullen  was  competent  as  corroborative 
of  his  testimony  on  the  trial.  State  v.  Whitfield,  92  N.  C, 
831.  There  is  no  exception  that  the  Court  failed  to  instruct 
the  jury  that  they  should  consider  it  only  in  that  view,  and  it 
will  be  presumed  that  proper  instructions  were  given.  State 
v.  Powell,  106  N.  C,  635. 

2.  The  second  exception  was  abandoned,  and  as  to  the 
third  exception,  the  testimony  of  Stevens  was  clearly  compe- 
tent, as  tending  to  prove  malice.  13  Am.  &  Eng.  Enc,  431, 
§4. 

3.  The  question  put  to  defendant  on  cross-examination, 
whether  he  had  not  compromised  an  action  for  slander  for 
$175,  without  requiring  the  defendant  to  retract  the  charge 
of  perjury,  was  an  impeaching  question.  It  was  competent, 
as  tending  to  impeach  him  as  a  witness  to  show  he  had  put 
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a  low  estimate  on  his  own  character.  The  witness  was  prop- 
erly allowed  to  explain  the  matter.  It  is,  however,  not  every 
question  tending  to  disparage  or  disgrace  a  witness  which  is 
competent.  The  question  must  be,  as  in  this  instance,  lim- 
ited to  particular  acts,  and  even  then,  when  it  is  apparent  to 
the  Court  that  it  is  put  merely  for  the  purpose  of  annoying 
or  harassing  the  witness,  the  trial  Judge  may  in  his  discre- 
tion refuse  to  compel  him  to  answer.  State  v.  Gay,  94  N.  C.f 
814. 

4.  The  comment  of  counsel  was  not  objected  to  at  the  time 
and  the  objection  is  lost.  Slate  v.  Suggs,  89  N.  V  ,  527;  Slate 
v.  Lewis,  93  N.  C,  581 ;  Stale  v.  Powell,  10G  N.  C,  635;  Hud- 
son v.  Jordan  108  N.  C,  10. 

5.  In  Ramsey  v.  Cheek,  109  N.  C,  270,  the  law  of  slander 
and  libel  is  thus  summarized  :  (1)  When  the  words  are  action- 
able per  se,  unless  the  matter  is  privileged,  the  law  presumes 
malice,  and  the  burden  is  on  the  defendant  to  show  that  the 
charge  is  true.  (2)  If  it  is  a  case  of  absolute  privilege,  no 
action  can  be  maintained,  even  though  it  could  be  shown 
that  the  charge  was  both  false  and  malicious.  (3)  In  a  case 
of  qualified  privilege,  the  burden  is  on  the  plaintiff  to  prove 
both  the  falsity  of  the  charge  and  that  it  was  made  with 
express  malice.  Or  to  put  it  more  succinctly,  if  the  words 
are  actionable  per  se  in  "unprivileged"  slander  and  libel, 
falsity  and  malice  are  pr ima  facie  presumed.  If  "absolutely 
privileged,"  falsity  and  malice  are  irrebuttably  negatived, 
and  if  it  is  a  case  of  "qualified  privilege,"  falsity  and  malice 
must  be  proven. 

In  Ramsey  v.  Cheek,  supra,  which,  like  the  present,  was  a 
case  of  qualified  privilege  [13  Am.  and  Eng.  Enc,  420  (11)  ], 
it  was  further  held  that  in  such  case?,  while  the  plaintiff  must 
prove  both  the  falsity  of  the  charge  and  malice,  and  though  the 
falsity  of  the  charge  taken  alone  was  not  sufficient  to  establish 
malice  without  showing  further  that  the  defendants  knew  it 
to  be  false,  or  would  have  known  if  they  had  used  theoppor- 
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tunities  open  to  them,  yet  "  the  plaintiff  is  not  bound  to  prove 
malice  by  extrinsic  evidence.  He  may  rely  on  the  words  of 
the  libel  itself,  and  on  the  circumstances  attending  its  publi- 
cation, as  affording  evidence  of  malice.  Odgers*  Slander  and 
L.t  sections  277— 2S8;  13  Am.  and  Eng.  Enc,  431."  The 
instruction  now  excepted  to,  that  "the  language  of  the  cir- 
cular which  imputes  to  plaintiff  a  crime,  and  alleges  that 
one  of  the  defendants  had  been  damaged  by  him,  may  be 
considered  by  the  jury  in  finding  whether  the  defendants 
were  actuated  by  malice  in  making  the  publication,  is  there- 
fore unobjectionable.  Bradsher  v.  Cheek,  109  N.  C,  278. 
There  was  other  evidence  of  malice,  among  others  that  of 
Stevens,  which  is  not  set  out  in  the  third  exception.  The 
language  of  the  circular  might,  therefore,  be  properly  con- 
sidered in  connection  with  the  other  evidence  in  passing 
upon  the  question  of  malice.  Newell  on  Defamation,  770. 
It  should  be  noted  that  in  cases  of  qualified  privilege, 
though  proof  of  falsity  does  not  per  se  raise  a  presumption  of 
malice,  yet  proof  of  malice  takes  away  the  protection  of  privi- 
lege, and  shifts  the  burden  of  proving  the  truth  of  the  charge 
upon  the  defendant.  Ramsey  v.  Cheeky  supra,  and  cases  cited 
on  page  275  of  109  N.  C.  Reports.  No  Error. 


STATE  On   the  Relation  of  THE  RAILttOAD  COMMISSIONERS  v. 
WESTERN  UNION  TELEGRAPH  COMPANY. 

Railroad  Commission — Jurisdiction — Interstate  Commerce — 

Telegraph  Lines — Rales. 

1.  Under  the  authority  given  to  the  Railroad  Commision  "  to  make  rates 
for  the  transmission  of  messages  by  any  telegraph  line  or  lines 
doing  business  in  the  State,"  the  Commission  has  the  incidental 
power  (subject  to  the  right  of  appeal)  to  ascertain  what  particular 
corporation  is  in  the  control  of  or  operates  any  of  such  lines  in  this 
State,  in  order  that  the  Commission  may  exercise  its  authority  to 
fix  rates,  as  well  as  to  know  against  whom  to  proceed  for  a  viola- 
tion of  its  regulations. 
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2.  Telegraphic  messages  transmitted  by  a  company  from  and  to  points 

in  this  State,  although  traversing  another  State  in  the  route,  do 
not  constitute  interstate  commerce,  and  are  subject  to  the  tariff 
regulation  of  the  Commission. 

3.  Under  the  statute  (ch.  320,  Acts  of  1891)  establishing  the  Railroad  Com- 

mission, no  authority  is  given  to  the  Commission  to  direct  a  tele- 
graph company  to  open,  for  commercial  messages,  offices  at  which 
only  its  own  business,  or  that  of  a  railroad  company  with  which  it 
has  intimate  relations,  is  transacted.  Whether  it  is  the  duty  of 
such  company  to  take  such  messages  may  be  tested  in  a  civil  action 
after  the  tender  of  a  message.     (Avery,  J.,  dissentient e.) 

Upon  a  petition  or  complaint  of  Eugene  P.  Albea,  the 
defendant  was  summoned  to  appear  before  the  Board  of  Rail- 
road Commissioners  to  answer  for  an  alleged  violation  of  the 
tariff  rate  prescribed  by  the  Commission  for  the  transmission 
of  telegraphic  messages. 

The  substance  of  the  complaint  was  that  Mr.  Albea  had 
applied  to  the  agent  of  the  defendant  at  Elizabeth  City  about 
December  1,  1891,  for  the  transmission  of  a  message,  consist- 
ing of  not  more  than  ten  body  words,  from  Elizabeth  City 
to  Winston,  N.  C,  and  tendered  to  the  agent  twenty-five  cents 
for  said  service.  The  agent  demanded  sixty -five  cents  for 
the  service,  and  refused  to  transmit  the  message  unless  Mr. 
Albea  should  pay  that  amount,  which  he  refused  to  do. 

The  plaintiff"  prayed  that  the  defendant  might  be  required 
to  answer  the  charges  of  the  complaint,  and  for  an  order 
commanding  the  defendant  to  desist  from"  further  violations 
of  the  law. 

The  plaintiff  did  not  ask  for  any  recompense. 

The  defendant  filed  answer  on  17th  May,  1892,  denying 
that  it  was  engaged,  at  the  time  mentioned  in  the  complaint, 
or  is  now  engaged,  in  the  transmission  of  telegraphic  mes- 
sages between  Elizabeth  City  and  Winston,  or  that  it  was 
subject  to  the  act  of  the  General  Assembly  creating  the  Com- 
mission. It  also  alhged  that  another  corporation,  under  the 
name  of  the  Elizabeth  City  and  Norfolk  Telegraph  Company, 


113.]  SEPTEMBER  TERM,  1893.  215 


Railroad  Commissioners  v.  Telegraph  Company. 


was  engaged  in  the  transmission  of  messages  upon  a  line 
extending  from  the  town  of  Edenton  and  through  the  said 
town  of  Elizabeth  City  in  said  State,  to  the  towns  of  Ports- 
mouth and  Norfolk  in  the  State  of  Virginia;  that  the  said 
line  was,  at  the  time  mentioned  in  the  complaint,  and  is  now, 
operated  and  controlled  exclusively  by  the  said  Elizabeth 
City  and  Norfolk  Telegraph  Company,  and  that  the  last  named 
company  was  not  then,  and  is  not  now,  operated  by  or  under 
the  control  of  the  defendant;  that  the  agent  to  whom  the 
plaintiff  made  tender  of  fare  was  not  the  agent  of  the  defen- 
dant; that  the  onlv  relation  between  the  defendant  and  the 
Elizabeth  City  and  Norfolk  Telegraph  Company  is  shown  by 
the  contract,  which  was  filed  as  a  part  of  the  answer;  that 
there  was  then,  and  is  now,  no  way  of  transmitting  a  mes- 
sage from  Elizabeth  City  to  Winston  except  through  the  said 
line  from  Elizabeth  City  to  Norfolk,  Virginia,  and  the  short- 
est way  by  which  said  message  could  be  transmitted  was 
through  the  city  of  Richmond,  in  the  State  of  Virginia,  by 
which  it  would  necessarily  traverse  a  route  through  said 
State;  that  the  defendant  had  violated  no  law  of  the  State, 
nor  any  rule  or  regulation  of  the  Commission,  and  that  the 
matter  being  one  of  commerce  between  the  States,  the  Com- 
mission had  no  jurisdiction  thereof. 

The  Commission  heard  evidence,  and  made  a  finding  of 
facts,  upon  which  it  made  the  following  conclusions  and 
order: 

Ml.  That  the  office  at  Elizabeth  City,  to  which  the  plain- 
tiff applied  for  the  transmission  of  a  message  to  Winston,  wras 
and  is  an  independent  office,  and  that  the  defendant  is  not 
responsible  for  the  act  of  the  operator  in  refusing  to  transmit 
the  message  as  alleged  in  the  complaint. 

"2.  That  the  telegraphic  offices  at  Edenton  and  Elizabeth 
City,  and  at  other  points  in  North  Carolina  on  the  line  of  the 
Norfolk  &  Southern  Railroad,  are  under  the  control  of  the 
defendant,  and  that  the  operators  in  said  offices,  although 
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employed  by  the  said  railroad  company,  are  the  agents  and 
operators  of  the  defendant,  and  that  it  is  their  duty  to  trans- 
mit commercial  messages  when  tendered  to  them  to  points 
in  North  Carolina  at  the  rate  prescribed  by  the  Commission. 

"  3.  That  telegraphic  messages  transmitted  by  the  defen- 
dant over  its  said  line  from  Elizabeth  City  or  Edenton,  or 
other  points  in  North  Carolina,  to  points  in  said  State, do  not 
constitute  commerce  between  States,  although  traversing 
another  State  in  the  route,  and  are  subject  to  the  rate  pre- 
scribed by  the  Commission. 

Therefore,  it  is  adjudged  that  the  plaintiff  is  entitled  to  no 
recompense  from  the  defendant,  but  the  Commission  is  of 
the  opinion,  and  doth  so  order  and  adjudge,  that  the  tele- 
graphic offices  at  Edenton  and  Elizabeth  City,  and  at  other 
points  on  the  Norfolk  &  Southern  Railroad  in  North  Caro- 
lina, are  offices  of  the  defendant,  and  that  said  offices  shall 
transmit  commercial  messages  at  the  rate  prescribed  by  the 
Commission,  when  tendered,  to  any  point  in  North  Carolina. 

This  order  shall  take  effect  on  and  after  the  20th  day  of 
August  next." 

From  the  judgment  in  this  case  the  defendant  prayed  an 
appeal  to  the  next  term  of  the  Superior  Court  of  Wake 
County,  which  was  granted. 

Upon  the  hearing  of  the  appeal  at  February  Term,  1893, 
of  Wake  Superior  Court,  before  Brown,  J.,  it  was  agreed  that 
the  Court,  instead  of  a  jury,  should  find  the  facts,  if  the 
Court  should  be  of  the  opinion  that  the  findings  of  the  Board 
of  Railroad  Commissioners  were  not  binding  upon  the  Supe- 
rior Court. 

His  Honor  being  of  the  opinion  that  said  facts  were  not 
binding  upon  the  Court,  made  the  following  findings  of  fact 
from  the  evidence  taken  by  the  Commission  : 

"It  appears  that  the  Board  of  Railroad  Commissioners 
adjudged  that  Albea,  the  plaintiff,  was  entitled  to  recover 
nothing,  and  that  the  appeal  of  the  defendant  is  from  the 
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order  of  the  Board  making  a  regulation  to  go  into  effect 
August  20.  It  is  therefore  unnecessary  to  set  out  the  facts  as 
to  the  relation  of  said  Albea  to  the  case.  The  findings  and 
ruling  of  the  Board,  so  far  as  Albea  is  concerned,  are  not 
excepted  lo.  The  Court  further  finds  as  matter  of  fact  that 
the  defendant  is  a  corporation  operating  and  owning  an 
extensive  system  of  telegraphy  throughout  the  United  States 
and  the  State  of  North  Carolina;  that  the  defendant  owns, 
controls  and  operates  a  line  of  telegraph  from  Edenton,  N.  C, 
passing  through  Elizabeth  City,  N.  C,  Hertford  and  other 
places  along  the  track  of  the  Norfolk  aud  Southern  Railroad, 
to  Berkley,  Va.,  and  Norfolk,  Va. ;  that  there  is  a  contract  in 
writing  between  defendant  and  said  Norfolk  and  Southern 
Railroad  in  respect  to  the  maintenance  and  operation  of  said 
telegraph  line,  which  is  set  out  in  the  records  in  this  case  and 
is  made  a  part  of  these  findings;  that  the  defendant  company 
receives  and  transmits  over  this  line  messages  at  the  towns 
and  villages  of  Hertford,  Moyock  and  other  places  along  said 
line,  to  any  place  in  North  Carolina  where  it  has  an  office, 
at  the  uniform  rate  of  twenty-five  cents  per  message  of  ten 
words,  except  at  Edenton  and  Elizabeth  City;  that  such  mes- 
sages received  at  Hertford,  Moyock  and  other  places  are  sent 
over  the  wires  of  defendant  leading  into  Virginia  and  back 
into  North  Carolina;  that  the  rate  adopted  by  defendant  at 
Hertford,  Moyock,  etc.,  along  said  line  was  in  obedience  to 
the  order  of  the  Board  of  Railroad  Commissioners,  which 
went  into  effect  June  1,  1891,  set  out  in  the  findings  of  the 
Board  in  the  record;  that  there  is  a  line  of  telegraph  erected 
along  the  public  county  roads  from  Edenton,  N.  G,  through 
Hertford  and  Elizabeth  City,  to  Norfolk,  Va.,  owned  by  the 
Elizabeth.  City  and  Norfolk  Telegraph  Company,  with  offices 
ou  said  line  only  at  Edenton  and  Elizabeth  City,  N.  C;  that 
this  line  does  business  with  the  defendant  company  through 
a  traffic  con  tract  dated  April  19, 1880(ExhibitA),and  renewed 
April  19,  1890,  for  five  years  (said  contract  is  set  out  in  the 
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record  and  is  made  a  part  of  the-e  findings) ;  that  the  shortest 
and  only  route  over  the  wires  of  defendant  by  which  mes- 
sages can  be  now  transmitted  from  Elizabeth  City  and  all 
points  along  the  Norfolk  and  Southern  Railroad  traverses,  in 
part,  the  State  of  Virginia,  and  thence  back  into  North  Caro- 
lina; that  the  wires  of  defendant  now  used  in  the  transmis- 
sion of  this  business  are  those  leading  to  Norfolk  via  Rich- 
mond back  into  North  Carolina;  that  this  route  now  used 
by  the  defendant  in  transmitting  messages  from  its  offices  on 
the  Norfolk  and  Southern  Railroad  to  Winston,  N.  C,  is  the 
shortest  and  best  route  between  those  points,  and  traverses 
about  269  miles  in  Virginia.     Findings  Nos.  2  and  3  of  the 
Board  are  approved.     The  charges  made  by  the  Norfolk  and 
Elizabeth  City  Telegraph  Company  for  messages  from  Eden- 
ton  and  Elizabeth  Cijy  to  points  in  North  Carolina  are  much 
greater  than  the  rates  fixed  by  the  Commissioners,  which 
rate  is  observed  by  defendant  at  Hertford,  N.  G,  Moyock  and 
Centreviile,  towns  within  a  short  distance  of  Elizabeth  City 
and  in  North  Carolina.     That  the  defendant  has  not  opened 
an  office  at  Edenton  and  Elizabeth  City  for  commercial  busi- 
ness solely  because  of  its  contract  with  the  Elizabeth  City  and 
Norfolk  Telegraph  Company,  set  out  in  the  record,  the  defend- 
ant's officers  believing  that  to  do  so  would  be  an  act  of  bad 
faith.     Defendant  has  a  continuous  line  from  Edenton  and 
Elizabeth  City  to  Winston,  N.  C,  and  if  its  offices  in  those 
two  towns  were  opened  for  commercial  business,  messages 
could  be  transmitted  direct  to  Winston.     Defendant  has  a 
railroad  office  on  its  wire  at  Elizabeth  City  and  Edenton,  and 
the  right,  so  far  as  the  Norfolk  and  Southern  Railroad  is  con- 
cerned, to  take  commercial  business.     That  such   railroad 
business  as  train  reports  would  have  preference  to  transmis- 
sion, but  the  Court  does  not  think,  from  the  evidence,  that 
commercial  business  would  be  unusually  or  unreasonably 
delayed  — possibly,  in  some  cases,  a  half-hour  or  so,  as  testi- 
fied to  by  defendant's  agent,  Pamplin;  that  there  are  offices 
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upon  defendant's  wire  at  Elizabeth  City  and  Eden  ton,  operated 
by  operators  paid  by  the  Norfolk  and  Southern  Railroad  Com- 
pany,and  the  same  arrangement  between  the  defendant  and 
the  said  company  at  Moyock,  Hertford  and  Centreville.  These 
operators  are  also  agents  of  the  defendant,  and  do  commer- 
cial business  for  defendant  and  comply  with  the  regulations 
and  rates  fixed  by  the  Board  at  the  last  three  towns.  Find- 
ings Nos.  4  to  12,  inclusive,  are  approved.  The  present  tele- 
*graph  office  at  Elizabeth  City  on  defendant's  wire  is  at  the 
depot,  about  a  half  or  three-quarters  of  a  mile  from  the  cen- 
tral part  of  the  town ;  but,  at  the  rate  fixed  by  the  Board  and 
charged  by  the  defendant  elsewhere,  the  Court  is  of  the  opinion 
that  the  defendant  would  get  nearly  all  the  business,  even  if 
it  used  the  present  office  at  the  depot.  That  the  taking  of 
commercial  business  over  defendant's  wire  at  Elizabeth  City 
and  Edenton  at  the  rates  established  by  the  Commissioners 
will  necessarilv  injure  the  Elizabeth  Citv  and  Norfolk  Tele- 
graph  Company  very  materially,  but  will  greatly  benefit  those 
communities  and  not  injure  the  defendant.  In  respect  to 
rates,  those  towns  would  then  be  put  upon  an  equality  with 
the  neighboring  towns  hereinbefore  referred  to." 

His  Honor  thereupon  affirmed  the  order  of  the  Commis- 
sion, and  defendant  appealed. 

Mr.  R.  O.  Burton,  for  plaintiff. 

Messrs.  Strong  &  Strong  and  Robt.  Syles,  for  defendant 
(appellant). 

Shepherd,  C.  J. :  The  Board  of  Railroad  Commissioners  is 
"authorized  and  required  to  make  or  cause  to  be  made  just 
and  reasonable  rates  of  charges  for  the  transmission  of  mes- 
sages by  any  telegraph  line  or  lines  doing  business  in  the 
State."  Laws  1891,  ch.  320,  §  26.  It  may  cause  notice  to  be 
served  upon  corporations  or  persons  charged  with  a  violation 
of  the  rules  prescribed   by   it  in   pursuance  of  the  above 
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authority,  and  upon  a  hearing,  may  ascertain  and  direct 
ample  and  full  recompense  to  be  made  by  the  company,  cor- 
poration or  person  offending,  which  recompense  may  be 
enforced  by  civil  action,  as  prescribed  in  section  10  of  said 
act.  Mayo  v.  Telegraph  Co.,  112  N.  C,  34^.  It  is  a  Court  of 
record,  with  "  the  powers  and  jurisdiction  of  a  Court  of  gen- 
eral jurisdiction,"  as  to  all  subjects  embraced  in  said  act,  by 
virtue  of  the  laws  of  1891,  ch.  498.  Express  Co.  v.  Railroad, 
111  N.  C,  463. 

The  defendant  being  served  with  process  appeared  before 
this  Court  to  answer  the  complaint  or  petition  of  Eugene 
Albea,  called  plaintiff  herein,  and  filed  its  answer.  There- 
upon a  trial  was  had,  and  it  appearing  that  the  said  Albt-a, 
having  tendered  no  commercial  message  to  any  of  the  offices 
of  the  defendant,  it  was  adjudged  that  he  had  no  cause  of 
complaint,  and  the  proceeding  was  practically  dismissed  as 
to  him.  The  Commission,  however,  having  the  defendant 
before  it,  proceeded  under  its  general  powers  to  make  rates 
of  charges  for  the  transmission  of  business  by  the  defendant 
from  and  to  points  in  North  Carolina,  which  rate  of  charges 
is  the  same  as  that  applicable  to  all  the  offices  of  the  defen- 
dant within  the  limits  of  the  State.  The  Commission,  after 
having  disposed  of  the  complaint  of  Albea,  should  have 
amended  the  proceeding  so  as  to  substitute  as  complainant 
the  "State  of  North  Carolina  ex  rel.  the  Railroad  Commis- 
sion ;"  but  as  it  has  been  fully  heard  without  reference  to 
this  irregularity,  we  have  ordered  that  the  amendment  be 
now  made,  and  the  proceeding  be  entitled  accordingly.  The 
Code,  §  273 ;  Reynolds  v.  Smathers,  87  N.  C,  24. 

The  order  of  the  Board,  which  is  the  subject  of  review,  is 
as  follows:  "That  the  telegraph  offices  at  Edenton  and  Eliz- 
abeth City  and  at  other  points  on  the  Norfolk  and  Southern 
Railroad  in  North  Carolina  are  offices  of  defendant,  and  that 
said  offices  shall  transmit  commercial  messages  at  rates  pre- 
scribed by  the  Commission  to  any  point  in  North  Carolina." 
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This  order  is  based  upon  certain  findings  of  fact,  some  of 
which  are  except-  d  to.  But  inasmuch  as  it  was  agreed  that 
bis  Honor  might  pass  upon  these  questions  in  the  place  of  a 
jury,  and  as  ihere  was  evidence  sufficient  to  warrant  such 
findings  as  under  the  view  we  have  taken  are  material  to  be 
considered,  they  cai  not  be  reviewed  in  this  Court.  Battle  v. 
Mayo.  102  N.  G\,  413 ;  Fertilizer  Co.  v.  Reams,  105  N.  C,  283. 

It  appears,  in  the  language  of  his  Honor,  "that  the  defen- 
dant owns,  controls  and  operates  a  line  of  telegraph  from 
Edenton,  N.  C ,  passing  through  Elizabeth  City,  N.  C,  Hert- 
ford, Moyock,  N.  C,  and  other  places  along  the  track  of  the 
Norfolk  a»  d  Southern  Railroad  to  Berkley  and  Norfolk,  Vir- 
ginia. *  *  *  That  the  company  receives  and  transmits 
over  this  line  (commercial)  messages  at  the  towns  and  vil- 
lages of  Hertford,  Moyoek  and  other  places  along  said  line 
to  any  place  in  North  Carolina,  where  it  has  an  office,  at  the 
uniform  rate  of  twenty  five  cents  per  message  of  ten  words, 
except  at  Edenton  and  Elizabeth  City,"  at  which  two  last 
named  offices  the  defendant  receives  no  commercial  business, 
the  said  offices  being  devoted  exclusively  to  the  business  of 
the  Norfolk  and  Southern  Railroad  Company  in  respect  to 
the  running  of  its  trains,  etc. 

It  is  very  clear  to  us  that  under  the  authority  given  it  to 
make  rates  for  "  the  transmission  of  messages  by  any  telegraph 
line  or  lines  doing  business  in  the  State,"  the  Commission  (sub-. 
ject,of  course,  to  the  right  of  appeal)  has  the  incidental  power 
of  ascertaining  what  particular  corporation  is  at  least  in  the 
control  or  operation  of  the  same.  This  would  seem  indispensa- 
bly necessary  to  a  proper  exercise  of  its  authority  to  fix  rates 
as  well  as  to  know  against  whom  to  proceed  under  section  10 
of  the  act,  in  the  eveut  of  a  violation  of  such  regulation.  The 
exception  in  this  respect,  therefore,  must  be  overruled. 

A  more  serious  question,  however,  is  presented  by  the  rul- 
ing of  the  Court  upon  the  third  conclusion  of  the  Commis- 
sion, which  is  as  follows:  "That  telegraphic  messages  trans- 
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initted  by  defendant  over  its  said  line  from  Elizabeth  City  or 
Edenton,  or  other  points  in  North  Carolina  to  points  in  said 
State,  do  not  constitute  commerce  between  States,  although 
traversing  another  State  in  the  route,  and  are  subject  to  the 
rate  prescribed  by  the  Commission."  It  appears  from  the 
findings  of  fact  that  the  shortest  and  only  route  over  the  wire 
of  the  defendant  by  which  messages  can  be  transmitted  to 
many  points  in  this  State,  necessarily  "  traverses,  in  part,  the 
State  of  Virginia  and  thence  back  into  North  Carolina,"  and 
it  is  insisted  that  such  messages  so  transmitted  are  interstate 
commerce,  and  therefore  not  subject  to  the  tariff  regulation 
of  the  Commission. 

It  is  not  denied  that  the  offices  of  the  defendant  along  the 
line  of  the  Norfolk  and  Southern  Railroad  Company,  except 
th6se  at  Edenton  and  Elizabeth  City,  receive  commercial 
messages  for  transmission,  in  the  manner  described,  to  various 
points  in  North  Carolina,  and  it  is  plain  that  such  business 
does  not  relate  to  the  intercourse  of  the  citizens  of  this  State 
with  those  of  some  other  State.  It  is  purely  an  intercourse 
between  the  citizens  of  North  Carolina  through  the  means 
afforded  by  a  corporation  having  extensive  facilities  of  com- 
munication within  the  limits  of  the  said  State,  and  the 
uniform  rates  fixed  by  the  Commission  for  the  business,  which 
the  said  corporation  accepts,  or  is  under  legal  obligation  to 
^accept,  in  nowise  affects  or  interferes  with  any  business  which 
the  defendant  undertakes  for  the  citizens  of  Virginia,  either 
between  themselves  or  with  the  citizens  of  other  States. 
Neither  are  we  able  to  see  how  the  mere  fixing  of  rates 
between  different  points  in  this  State  can  in  any  way  conflict 
with  any  regulation  which  the  State  of  Virginia  may  have 
the  power  to  impose  in  respect  to  its  domestic  business.  It 
must  be  manifest,  therefore,  that  this  business  is  without  a 
single  feature  of  interstate  commerce,  unless  it  can  be  found 
in  the  fact  that  in  the  transmission  of  a  message  it  must 
traverse  a  part  of  the  defendant's  own  line  in  the  State  of 
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Virginia.  We  have  been  referred  to  several  cases  in  which 
it  has  been  held,  in  respect  to  the  continuous  carriage  of 
freight  by  a  railroad  company  under  such  circumstances,  that 
a  State  Commission  had  no  power  to  prescribe  rates,  and  also 
that  a  State  had  no  right  to  levy  a  tax  upon  the  gross  receipts, 
even  as  to  that  part  derived  from  the  transportation  within 
its  territory.  State  v.  Chicago  Railroad  Co.,  40  Minn.,  266; 
Stemberger  v.  Railroad,  29  S.  C,  510;  Cotton  Exchange  v.  Rail- 
road, 2  Interstate  Commerce  Reports,  386. 

Without  attempting  to  discuss  these  cases,  and  to  distin- 
guish them  in  some  particulars  from  ours,  it  is  sufficient  to 
say  that  if  they  are  not  distinctly  overruled,  their  principle 
is  certainly  in  conflict  with  the  reasoning  of  the  opinion  of 
the  Supreme  Court  of  the  United  States  (Fuller,  C.  J.)  in 
The  Lehigh  Valley  Railroad  Co.  v.  Pennsylvania,  145  U.  S.,  192# 

The  State  of  Pennsylvania  levied  a  tax  on  the  gross  receipts 
of  all  railroad  companies  derived  from  the  transportation  by 
continuous  carriage  from  points  in  Pennsylvania  to  other 
points  in  the  same  State — that  is  to  say,  passing  out  of  Penn- 
sylvania into  other  States  and  back  again  into  Pennsylvania 
in  the  course  of  transportation. 

The  Lehigh  Valley  Railroad  Company  has  no  road  of  its 
own  from  Mauch-Chunk,  Pennsylvania,  to  Philadelphia,  but 
in  transporting  its  coal  and  general  freight  traffic  it  uses  its 
own  line  from  Mauch-Chunk  to  Phillipsburg,  New  Jersey 
from  which  point  it  is,  under  an  arrangement  for  a  con- 
tinuous passage  with  the  Pennsylvania  Railroad  Company, 
transported  by  the  latter  road  via  Trenton  to  Philadelphia. 
It  was  insisted  that  the  State  could  not  tax  that  part  of  the 
gross  receipts  derived  from  so  much  of  the  transportation  as 
was  wholly  within  the  State  of  Pennsylvania,  because  the 
freight,  during  its  entire  transportation,  was  impressed  with 
the  character  of  interstate  commerce.  The  Court  sustained 
the  tax,  and  although  it  may  be  said  that  the  decision  relates 
only  to  that  part  of  the  receipts  which  arose  from  the  trans- 
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portation  within  the  State,  yet  it  must  be  apparent  from  a 
perusal  of  the  opinion  that  this  conclusion  was  reached  on 
the  ground  that  such  continuous  transportation  was  not 
interstate  commerce.  Indeed,  the  entire  course  of  the  rea- 
soning of  the  Court  is  in  support  of  this  very  principle,  and 
is  clearly  applicable  to  the  question  involved  in  this  appeal. 
The  language  of  the  Court  is  plain  and  emphatic,  and  we  do 
not  feel  at  liberty  to  ignore  it  and  especially  when  it  is  applied 
to  telegraphic  communication,  under  the  peculiar  circum- 
stances of  this  case.  The  Court,  in  speaking  of  the  grant  of 
power  to  regulate  commerce  between  the  States,  remarked: 
"But,  as  was  said  by  Chief  Justice  Marshall,  the  words  of 
the  grant  do  not  embrace  that  commerce  which  is  completely 
internal,  which  is  carried  on  between  man  and  man  in  a  State, 
or  between  different  parts  of  the  same  State,  and  which  does 
not  extend  to  nor  affect  otlier  States.  Commerce,"  observed  the 
Chief  Justice,  "undoubtedly,  is  traffic,  but  it  is  something 
more;  it  is  intercourse."  The  Court  further  proceeded  to 
say:  "The  point  of  departure  and  the  point  of  arrival  were 
alike  in  Pennsylvania.  The  intercourse  was  between  those 
points,  and  not  between  any  other  points.  Is  such  intercourse, 
consisting  of  continuous  transportation  between  two  points 
in  the  same  State,  made  interstate  because  in  its  accomplish- 
ment some  portion  of  another  State  may  be  traversed?  Is 
the  transmission  of  freight  or  messages  between  two  places 
in  the  same  State  made  interstate  business  by  the  deviation 
of  the  railroad  or  telegraph  line  on  to  the  soil  of  another 
State?"  Again,  in  another  part  of  the  opinion  it  is  said: 
"  It  is  simply  whether,  in  the  carriage  of  freight  and  passen- 
gers between  two  points  in  the  same*State,  the  mere  passage 
over  the  soil  of  another  Slate  renders  that  business  foreign 
which  is  domestic.  We  do  not  think  such  a  view  can  be  rea- 
sonably entertained,  and  are  of  the  opinion  that  this  taxation 
is  not  open  to  constitutional  objection  by  reason  of  the  par- 
ticular way  in  which  Philadelphia  was  reached  from  Mauch- 
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Chunk."  The  Court^  uses  the  words  "continuous  passage/1 
from  which  it  is  to  be  inferred  that  if,  after  the  freight  passed 
beyond  Pennsylvania,  it  was  transferred  to  another  trans- 
portation agency  in  New  Jersey,  and  by  this  other  agency 
carried  to  Philadelphia,  it  would  be  interstate  commerce,  and 
the  same  if  consigned  to  a  point  in  New  Jersey  and  then 
re-shipped  to  Philadelphia.  It  is  in  evidence  that  the  defend- 
ant owns  and  operates  a  continuous  wire,  or  system  of  wires, 
from  the  offices  mentioned  to  other  points  in  North  Carolina, 
and  therefore  it  is  not  compelled  to  transfer  its  business  to 
any  other  agency  outside  of  North  Carolina  in  order  that  it 
may  reach  its  destination  in  this  State.  In  this  respect  our 
case  is  stronger  than  the  one  from  Pennsylvania,  as  the  road 
from  Phillipsburg  to  Philadelphia  was  owned  and  operated 
by  another  corporation,  and.  not  by  the  Lehigh  Valley  Rail- 
road Company.  We  refrain  from  entering  into  an  extended 
discussion  of  the  subject,  and  are  content  to  follow  thp  rea- 
soning of  the  Supreme  Court  of  the  United  States,  whose 
authority  upon  such  questions  is  conclusive. 

We  will  observe,  however,  that  we  think  the  principle  laid 
down  by  that  Court  is  peculiarly  adaptable  to  cases  like  the 
present,  in  which  there  is  such  an  exceptional  facility  for  the 
evasion  of  State  authority  to  fix  the  rate  of  charges.  This 
may  be  done  in  an  instant  and  without  expense  by  so  adjust- 
ing the  wires  that  messages  must  go  through  a  part  of  the 
territory  of  another  State.  We  think  the  exception  should 
be  overruled. 

The  remaining  exception  which  it  is  necessary  to  consider 
relates  to  that  part  of  the  order  which  substantially  com- 
mands the  defendant  to  open  its  offices  at  Edenton  and  Eliz- 
abeth City  for  the  transmission  of  commercial  messages.  It 
is  urged,  but  nob  very  seriously  pressed,  that  the  order  only 
means  that  the  company  shall  transmit  such  messages  at  the 
prescribed  rates,  whenever  it  undertakes  to  do  that  character 
of  business  at  those  points.  The  order  of  the  Court  is  not, 
15 
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in  our  opinion,  susceptible  of  such  a  construction,  but  what- 
ever doubt  there  may  be  must  surely  vanish  when  it  is  consid- 
ered in  connection  with  the  fiadingjof  the  Commission  upon 
which  it  is  based,  and  which  the  Court,  in  its  judgment, 
approves  and  adopts.  This  finding  is  that  the  operators  in 
said  offices  "are  the  agents  and  operators  of  the  defendant, 
and  that  it  is  their  duty  to  transmit  commercial  messages 
when  tendered  to  them  to  points  in  North  Carolina  at  the  rate 
prescribed  by  the  Commission."  It  is  impossible,  without 
violating  all  rules  of  interpretation,  as  well  as  destroying  the 
plain  import  of  language,  to  adopt  the  view  contended  for, 
and  it  is,  therefore,  necessary  to  determine  whether  the  Com- 
mission act  conferred  upon  the  Commission  the  authority  to 
direct  that  the  said  offices  should  be  opened  for  commercial 
business.  That  it  has  no  such  authority  is  settled  by  this 
Court  in  Mayo  v.  Telegraph  Co.,  supra  (decided  since  the  trial 
of  this  proceeding),  in  which  it  is  declared  that  "there  is 
nothing  to  show  the  intent  of  the  statute  to  give  to  the  Com- 
mission power  to  prescribe  other  rules  and  regulations  for 
telegraph  lines  than  those  directed  in  section  26,  with  regard 
to  their  charges  for  the  transmission  of  messages,  as  neither 
of  the  other  sections  could  be  made  to  apply  to  telegraph, 
even  if  the  same  had  been  specifically  named."  Under  this 
decision,  so  much  of  the  order  as  is  open  to  the  objection 
referred  to,  must  be  set  aside,  but  in  all  other  respects  it  is 
affirmed. 

Let  it  not  be  understood  that  we  are  deciding  that  a  cor- 
poration, like  the  defendant,  exercising  its  franchise,  the  right 
of  eminent  domain  and  other  unusual  privileges,  under  a 
grant  from  the  State  for  the  benefit  of  the  public,  can  give 
any  undue  or  unreasonable  preference  or  advantage  to  any 
particular  person,  company  or  corporation.  This  question 
may  be  presented  when  commercial  messages  have  been  ten- 
dered and  declined  at  the  said  offices,  but  we  think  it  would 
be  going  outside  of  the  record  to  pass  upon  it  now.     And 
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especially  should  we  refrain  from  doing  so  when  the  intelli- 
gent counsel,  who  appeared  for  the  defendant,  very  properly 
concluded  that  the  Court  would  not  anticipate  a  point  of  such 
importance,  and  therefore  did  not  deem  it  necessary  to  dis- 
cuss it. 
The  order  of  the  Court  is  modified  and  Affirmed. 


W.  M.  RUSS  v.  J.  B.  BROWN  &  CO. 

Admission  of  Indebtedness  in  Answer — Costs. 

Where  a  defendant  in  his  answer  offers  to  permit  judgment  to  be  entered 
against  him  for  a  sum  which  he  admits  to  be  due,  and  a  verdict  is 
rendered  therefor,  he  is  liable  only  for  the  costs  of  the  action  up  to 
the  filing  of  the  answer  and  of  judgment. 


Civil  action,  tried  before  Bryan, «/.,  and  a  jury,  at  October 
Term,  1892,  of  Wake  Superior  Court. 

The  issues  were  submitted  to  the  jury,  and  the  responses 
were  as  follows: 

"  1.  Did  the  plaintiff  contract  with  defendant  as  alleged  in 
the  complaint?  "     Answer :  ll  No." 

4i2.  Were  the  plaintiff's  services  for  the  first  three  months 
satisfactory  to  the  defendant?  "  Answer:  "  They  were  at  $75 
per  month." 

"3.  What  sum  does  the  defendant  owe  the  plaintiff?" 
Answer:  "$61.50  with  interest  from  January  14, 1892,  until 
paid." 

The  plaintiff  contended  that  defendant  was  indebted  to 
him  in  the  sum  of  $524  upon  a  special  contract,  the  terms  of 
which  are  set  out  in  the  complaint.  That  plaintiff  continued 
in  defendant's  service  for  one  year  from  the  time  the  contract 
was  made,  and  insisted  that  he  was  entitled  to  the  sum 
claimed  by  him  in  the  complaint. 


228  IN  THE  SUPREME  COURT.  [Vol. 


Russ  v.  Brown. 


When  the  defendant  Brown  was  on  the  stand  in  his  own 
behalf,  the  defendant's  counsel,  with  a  view  to  corroborating 
Mr.  Brown  in  his  testimony  that  the  services  of  the  plaintiff 
for  the  first  three  months  were  not  satisfactory  to  him  as 
justifying  the  defendant  in  agreeing  to  the  increased  wages 
claimed  by  the  plaintiff,  asked  the  witness  what,  in  his  opin- 
ion, the  plaintiff's  services  were  actually  worth  to  the  defen- 
dant for  the  first  three  months.  TJhe  plaintiff  objected  on 
the  ground  that  the  only  question  to  be  tried  was,  whether 
there  was  a  special  contract,  as  alleged.  The  objection  was 
overruled,  and  the  plaintiff  excepted.  The  witness  was 
allowed  to  answer  the  question,  and  the  plaintiff  again 
excepted.  In  this  connection,  and  by  way  of  corroboration 
of  the  defendant's  testimony  that  he  was  not  satisfied  with 
Russ's  services  as  justifying  the  increase  of  wages  asked  by 
him,  the  defendant  was  permitted 'to  testify  that  he  could 
have  procured  other  salesmen  to  do  such  work  as  Russ  did, 
and  as  well  as  he  did,  for  the  three  months,  at  $75  per  month. 
That  he  had  employed  others  at  this  rate,  who  did  the  same 
work,  and  were  worth  to  him  as  much  as  Russ,  and  that 
among  them  he  had  one  salesman  in  North  Carolina  whose 
services  were  worth  to  him  as  much  as  Russ's  services,  to 
whom  he  paid  only  $50  a  month.  There  was  no  exception 
to  this  testimony. 

Under  the  alleged  contract  plaintiff  was  employed  as 
salesman  only  for  the  States  of  North  and  South  Carolina. 

The  defendant,  with  a  view  of  showing  by  the  witness 
Brown  that  the  plaintiff's  services  were  not  satisfactory  to 
him  as  justifying  the  increased  pay,  offered  to  show  by  him 
what  sales  the  plaintiff  made  for  defendant  during  the  first 
three  months.  His  Honor  confined  this  testimony  to  the 
first  three  months  of  plaintiff's  service,  and  permitted  no 
inquiry  to  be  made  for  the  last  nine  months.  There  was  no 
exception  to  this  testimony  by  the  plaintiff. 
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Judgment  was  rendered  for  the  plaintiff  in  accordance 
with  the  verdict,  and  for  costs  up  to  the  filing  of  the  answer 
and  of  judgment.  It  was  further  adjudged  that  the  defen- 
dant recover  of  the  plaintiff  the  costs  accruing  subsequent 
to  the  answer,  except  the  cost  of  the  judgment. 

Mr.  Armistead  Jones,  for  plaintiff  (appellant). 

Messrs.  Battle  &  Mordecai  and  J.  W.  Hinsdale,  for  defendant. 

MacRae,  J. :  The  jury  having  found  in  response  to  the  first 
issue  that  there  was  no  such  special  contract  as  was  alleged 
in  the  complaint;  in  other  words,  that  the  defendant  did  not 
agree  to  pay  the  plaintiff  one  hundred  and  twenty-five  dollars 
per  month  for  the  last  nine  months  in  the  year,  provided 
defendant  was  satisfied  with  plaintiff's  services  for  the  first 
three  months,  the  second  issue  became  immaterial,  and  the 
practical  question  was  as  to  the  value  of  the  plaintiff's  ser- 
vices, for  it  was  admitted  that  plaintiff  had  served  defendant 
for  a  vear. 

Upon  the  third  issue,  the  first  and  second  having  been  put 
out  of  the  way,  the  question  and  answer  were  relevant  and 
material. 

The  second  exception  was  not  relied  upon,  and  is  not  set  out. 

The  defendant  having  admitted  in  his  answer  that  he  was 
indebted  to  the  plaintiff  in  the  sum  of  $61.50,  and  offered  to 
permit  judgment  to  be  entered  against  him  for  said  sum,  his 
Honor  properly  adjudged  that  defendant  was  liable  only  for 
the  costs  of  the  action  up  to  the  filing  of  the  answer  and  of 
judgment.  Affirmed. 
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SOL.  J.  BARFIELD  v.  ALLY  A.  BARFIELD  et  al. 

Devise — Charge  of  Legacy  on  Land — Venditioni  Exponas.Void 

Sale  Under. 

1.  A  sale  and  deed  made  under  a  writ  of  ven.  ex.,  issued  in  1853,  several 

years  after  the  death  of  the  judgment  debtor,  and  without  proof 
of  a  scire  facias  against  his  heirs,  are  void. 

2.  A  testator,  after  reserving  a  life- estate  for  his  widow,  devised  a  tract 

of  land  to  his  son,  providing  that  before  he  took  possession  of  the 
home  plantation  (where  his  mother  would  reside  during  her  lifetime) 
the  son  should  give  or  secure  to  testator's  two  daughters  $350  each, 
and  in  case  of  default  therein  the  land  should  be  sold  and  the  said 
sum  paid  to  the  daughters  and  the  balance  to  the  son:  Held,  (1) 
that  the  title  of  the  land  vested  in  the  son  and  his  heirs,  and  the 
daughters  had  neither  title  nor  right  of  possession,  the  land  being 
simply  charged  with  the  payment  of  the  sums  directed  to  be  paid 
to  the  daughters,  whose  privilege  it  was  to  prevent  their  brother 
from  occupying  the  land  and  appropriating  the  rents  to  his  own 
use  until  they  received  the  sums  due  them;  (2)  that  in  obtaining 
possession  after  the  death  of  the  widow,  and  asserting  a  title 
adverse  to  their  brother,  the  daughters  became  liable  for  the  rents 
accruing  after  the  death  of  the  life-tenant  up  to  the  date  of  the 
offer  of  their  brother  to  pay  the  sums  charged  upon  the  land. 

This  was  a  civil  action  to  recover  possession  of  a  tract  of 
land  described  in  the  complaint,  tried  at  April  Terra,  1893, 
of  the  Superior  Court  of  Wayne  County,  before  Brown,  /., 
and  a  jury. 

The  plaintiff  introduced  in  evidence  the  will  of  John  Bar- 
field  probated  in  1849,  under  the  fourth  and  fifth  items  of 
which  he  claimed  the  land  in  controversy.  The  fourth 
item  of  said  will  is  as  follows:  "I  leave  to  my  wife,  dur- 
ing her  natural  life,  the  home  plantation,  and  I  hereby 
request  her  to  relinquish  her  life-estate  in  forty  acres  of  land 
which  she  has,  as  will  appear  by  reference  to  a  deed  made  by 
me  to  mv  son  Solomon  Barfield,  in  lieu  of  that  to  have  her 
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life-estate  in  my  home  place."  And  the  fifth  item  of  said 
will  is  as  follows:  "After  the  death  of  my  wife  I  give,  devise 
and  bequeath  to  my  son  Solomon  Barfield,  to  him  and  hia 
heirs  forever,  all  my  lands  lying  on  Buck  swamp,  in  the 
county  of  Wayne;  my  son  Solomon,  however,  is,  before  he 
lakes  possession  of  the  home  plantation  (where  his  mother 
will  reside  during  her  life-time),  required  to  give  or  to  secure 
to  my  two  youngest  daughters,  Ally  A.  and  Mary,  three  hun- 
dred and  fifty  dollars  apiece,  and  in  case  he  fails  to  pay  or 
secure  the  payment  to  them  of  the  above  mentioned  sums, 
three  hundred  and  fifty  dollars  to  each  of  them,  then  and  in 
that  case,  the  home  plantation  to  be  sold,  they  each  to  receive 
the  share  due  to  them,  and  the  balance  of  the  money  to  go 
to  Solomon  and  his  heirs." 

It  was  admitted  that  the. land  in  controversy  and  described 
in  the  complaint  is  the  same  as  the  home  plantation  spoken 
of  in  said  will;  that  John  Barfield  died  on  the  20th  day  of 
October,  1848,  and  that  Nancy  Barfield,  his  widow,  qualified 
as  his  executrix  May,  1849;  that  Xancy  Barfield,  his  widow, 
died  on  the  16th  day  of  August,  1889;  that  the  defendants, 
Ally  A.  Barfield  and  Mary  R.  Barfield  (now  wife  of  the 
defendant  D.  A.  Cogdell),  are  children  of  John  and  Nancy 
Barfield,  and  are  the  persons  named  as  devisees  in  said  will ; 
that  defendants  are  in  possession  of  said  land,  and  were  in 
possession  when  this  action  was  begun,  and  refuse  to  surren- 
der the  same;  that  said  defendants  have  been  in  possession 
of  said  land  since  the  death  of  Nancy  Barfield,  and  were  in 
possession  at  and  before  her  death ;  that  on  the  27th  day  of 
February,  1892,  a  notice  was  delivered  to  the  defendants,  of 
which  the  following  is  a  copy: 

"  To  Ally  A.  Barfield  and  Mary  R.  Cogdell: 

"The  will  of  our  father,  John  Barfield,  leaves  the  home 
plantation,  on  which  he  lived,  on  Buck  and  Thunder  swamps, 
in  Wayne  County,  to  me  after  the  death  of  our  mother,  Nancy 
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Barfield,  now  dead,  and  I  now  demand  possession  of  the  same, 

and  I  will  now  pay  you  each  the  sum  of  $3j0,  as  provided 

in  said  will,  if  you  elect  to  surrender  the  possession  of  said 

land  to  me  without  litigation.     Let  me  know  if  you  will  do 

so  by  the  15th  of  March,  1892 ;  otherwise  I  shall  assume  that 

you  refuse  to  deliver  possession  on  the  condition  above  stated. 

"This  27th  of  February,  1892. 

"Sol.  J.  Barfield. 

"Witness:  Daniel  Kornegay." 

And  that  no  other  offer  to  pay  or  secure  said  sums  of  $350 
each  has  been  made,  and  no  money  has  been  tendered,  except 
as  shown  iu  said  notice,  or  paid  into  Court  by  the  plaintiff. 

Evidence  was  introduced  by  plaintiff  to  show  the  rental 
value  of  the  land  since  1889.  The  defendants  put  in  evi- 
dence the  following  receipt:  "Received  of  Mrs.  Nancy  Bar- 
field,  $75,  being  the  amount  bid  by  her  for  the  tract  of  land 
on  which  John  Barfield  lived,  on  the  north  side  of  Thunder 
swamp,  and  on  the  south  side  of  Falling  creek,  joining  the 
lands  of  George  L.  Kornegay,  James  Manly  and  others,  sold 
by  me  by  virtue  of  a  writ  of  venditioni  exponas  issued  from 
the  Superior  Court  of  Johnston  County  to  satisfy  a  judgment 
recovered  by  the  State  of  North  Carolina,  and  returnable  to 
the  Fall  Term,  1853,  of  said  Court.  Said  land  being  sold 
by  me  at  public  auction,  this  15th  day  of  August,  1853. 
(Signed  by  the  Sheriff);  "  and  also  a  writing  signed  by  said 
Sheriff  (0.  Coor),  dated  in  1869,  and  purporting  to  be  a  deed 
made  by  him  to  Nancy  Barfield,  and  corresponding  to  this 
receipt.  Tins  writing  was  not  under  seal.  They  also  put 
in  evidence  a  deed  from  Nancy  Barfield  to  them,  dated  in 
1881,  and  introduced  evidence  to  show  that  they  had  rented 
out  the  land  since  her  death,  and  had  received  the  income 
therefrom.  There  was  evidence  tending  to  show  that  the 
feme  defendant  had  removed  two  houses  from  the  land,  and 
their  value. 
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One  of  the  plaintiff's  witnesses  testified  that  he  paid  to 
Nancy  Barfield,  executrix  of  the  will  of  John  Barfield,  $600, 
between  1850  and  1855.  This  was  objected  to.  The  objec- 
tion was  overruled,  and  the  defendants  excepted.  The  fol- 
lowing issues  were  submitted  to  the  jury: 

1.  Is  the  plaintiff  the  owner  and  entitled  to  the  possession 
of  the  land  described  in  the  complaint,  subject  to  the  defen- 
dants' lien,  under  the  will  of  John  Barfield,  as  alleged  in  the 
complaint? 

2.  Are  defendants  in  possession  thereof? 

3.  What  is  the  annual  value  for  rents  and  profits? 

4.  What  damages  other  than  rents  is  plaintiff  entitled  to 
recover,  if  any  ? 

His  Honor  instructed  the  jury  that  if  they  believed  the 
evidence,  the  plaintiff  was  the  owner  and  entitled  to  the  pos- 
session of  the  land,  and  they  should  answer  the  first  issue, 
Yes.     The  defendants  excepted  as  follows  : 

1.  For  that  the  plaintiff  deduced  his  title  from  the  fifth 
item  of  the  will  of  John  Barfield,  and  by  said  item  a  condi- 
tion precedent  was  attached  before  the  plaintiff  could  take 
possession  of  the  land,  to-wit,  the  payment  or  security  of 
$350  each  to  Ally  and  Mary  Barfield,  and  it  did  not  appear 
that  the  condition  had  been  performed.  That  the  offer  of 
February  27,  1892,  did  not  fulfil  the  condition,  for  the  rea- 
son, first,  that  the  plaintiff  did  not  make  an  actual  tender  of 
money ;  second,  that  he  did  not  tender  interest  from  the 
death  of  the  life-tenant;  and  third,  that  he  did  not  pay 
into  Court  the  amount  admitted  to  be  due  the  defendants. 

2.  For  that  the  defendants  had  shown  title  to  the  land  in 
controversy.     There  was  a  verdict  for  the  plaintiff. 

His  Honor  stated  the  account  between  the  parties,  charg- 
ing the  plaintiff  with  interest,  on  the  sums  due  to  the  femes 
defendant  ($350  each),  from  the  day  of  the  death  of  Nancy 
Barfield,  the  tenant  for  life,  and  charging  the  defendants 
with  the  rents  from  January  1,  1890,  and  also  with  the  dam- 
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ages  assessed  by  the  jury  on  account  of  the  removal  of  the 
houses.  And  having  then  determined  what  was  due  to  each 
of  the  femes  defendant  ($141.44),  he  then  made  the  following 
order :  "  It  is  ordered  and  adjudged  that  plaintiff  is  the  owner 
and  entitled  to  recover  possession  of  the  property  described 
in  the  complaint;  that  upon  the  payment  to  the  Clerk  by 
the  plaintiff  for  the  use  of  Ally  A.  Barfield  and  Mary  R. 
Cogdell  of  the  above  mentioned  sums  of  money,  then  he  shall 
issue  a  writ  of  possession.  In  case  said  money  is  not  paid 
with  interest  within  ninety  days  after  April  17,  1893,  it  is 
adjudged  that  the  land  be  sold  for  cash,  after  advertisement, 
by  the  Clerk  to  the  highest  bidder,  at  the  court-house  in 
Wayne  County,  and  in  case  of  sale,  that  he  report  his  pro- 
ceedings to  the  next  term  of  Court,  and  that  the  proceeds  be 
applied  in  payment  of  said  liens  in  favor  of  defendants,  here- 
inbefore adjudged,  and  remainder,  if  any,  to  plaintiff.  Let 
costs  be  taxed  against  defendants,  and  execution  issue  after 
the  expiration  of  said  ninety  days."  The  defendants  excepted 
to  the  judgment  rendered — 

1.  For  that  the  plaintiff  is  allowed  rents  prior  to  February 
27,  1892,  when  he  claims  to  have  tendered  payment  to  the 
defendants. 

2.  For  that  it  was  adjudged  that  plaintiff  was  the  owner 
and  entitled  to  the  possession  of  the  land  in  controversy. 

Mr.  W.  T.  Faircloihj  for  plaintiff. 

Messrs.  Allen  &  Dortch,  for  defendants  (appellants). 

Burwell,  J. :  The  contention  of  the  defendants,  that  Nancy 
Barfield  acquired  a  title  in  fee  to  the  land  in  dispute  by  vir- 
tue of  a  purchase  of  it  by  her  at  a  sale  made  in  1853  by  the 
Sheriff  of  Wayne  County,  has  nothing  to  support  it.  They 
themselves  showed  that  if  it  was  sold  at  all  (of  which,  in  fact, 
there  was  no  legal  evidence),  the  sale  was  made  under  a  writ 
of  venditioni  exponas  issued  several  years  after  the  death  of 
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John  Barfield,  and  they  made  no  proof  whatever  of  the 
issuing  or  serving  of  any  scire  facias  against  his  heirs.  The 
writ  was  null  and  void.  Samuel  v..Zachary,  2G  N.  C,  377. 
And  every  act  done  under  it  goes  for  nothing. 

This  disposes  of  the  defendants'  alleged  title,  and  brings 
us  to  the  consideration  of  the  rights  of  the  parties  under  the 
will  of  John  Barfield. 

By  that  will  the  title  to  the  land,  upon  the  death  of  the 
widow,  was  vested  plainly  in  the  plaintiff  and  his  heirs.  The 
title  did  not,  in  any  event,  descend  to  all  the  heirs  of  John 
Barfield,  nor  did  it,  in  any  contingency,  vest  in  the  femes 
defendant,  his  daughters.  The  latter  had,  under  that  instru- 
ment, neither  title  nor  right  of  possession.  The  land  was 
simply  charged  with  the  payment  of  the  sum  of  $350  to  each 
of  them.  It  wa&  their  privilege,  according  to  the  provision 
of  the  will,  to  prevent  their  brother  from  occupying  the  land 
and  appropriating  the  rents  to  his  own  use  till  these  sums 
were  paid  to  them,  and  to  that  end  they  might  have  invoked 
the  aid  and  protection  of  a  Court  by  proper  proceedings  to 
have  the  rent  collected  and  reserved  and  the  land  sold,  so 
that  out  of  the  fund  so  arising  they  might  certainly  have 
what  the  testator  said  they  should  have.  Instead  of  pursu- 
ing this  course,  they  chose  to  assert  a  title  adverse  to  the 
plaintiff  devisee,  to  rent  out  the  land  and  appropriate  the 
income  to  their  own  use;  and  when  their  pretended  title  fails, 
they  insist  that  the  rents  accruing  from  the  death  of  the  life- 
tenant  to  the  date  of  plaintiff's  offer  to  pay  the  sums  charged 
on  the  land  for  them,  belonged  to  them,  and  that  they  are 
not  accountable  therefor  to  the  plaintiff.  His  Honor  prop- 
erly decided  that  they  should  account  for  all  the  rents  received 
by  them.  As  we  have  said,  they  had  no  right  to  the  posses- 
sion,either  as  heirs  at  law  or  devisees.  Had  the  testator  put  the 
title  in  them  with  a  provision  that  it  should  vest  in  the  plain- 
tiff when  he  paid  to  each  of  them  the  sums  named,  the  rents 
might  have  been  theirs  till  the  payment  was  made  or  there 
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was  a  proper  tender  of  payment.  But  this  provision  the  tes- 
tator did  not  see  fit  to  make.  He  willed  that  (hey  should 
have  a  certain  sum  of  money.  This  they  will  have  received 
when  the  judgment  is  fully  executed,  with  interest  thereon 
from  the  day  it  was  first  incumbent  on  the  plaintiff  to  pay  it. 
It  is  difficult  to  see  how  they  can,  with  any  show  of  reason, 
claim  more  than  this  under  their  father's  will. 

The  judgment,  we  think,  in  a  very  proper  manner,  pro- 
vides for  an  adjustment  and  settlement  of  the  conflicting 
claims  of  the  parties. 

The  evidence  in  relation  to  the  payment  of  money  to  the 
executrix  of  John  Barfield's  will  was  immaterial.  Its  admis- 
sion, if  erroneous,  was  harmless. 

Affirmed. 


W.  H.  MORRIS  v.  J.  R.  HERNDON  et  al. 

Registration  of  Mortgage — Constructive  Notice  —  Estoppel  in  Pais. 

J.  Registration  is  not  sufficient  notice  to  prevent  the  operation  of  an 
estoppel  in  pais ;  if  ever  permitted  to  have  such  effect,  such  con- 
structive notice  applies  only  where  the  conduct  creating  the  alleged 
estoppel  is  mere  silence  and  not  an  affirmative  act  or  word;  there- 
fore, 

2.  "Where  B,  the  owner  of  a  second  mortgage,  induced  A,  a  first  mort- 
gagee, to  take  another  mortgage  on  the  same  property  to  secure 
the  same  indebtedness,  thereby  giving  to  the  second  mortgage  a 
legal  priority  over  the  new  mortgage,  A  having  no  actual  notice  of 
B's  lien:  Held,  that  B  was  not  a  mere  silent  bystander,  but  a  par- 
ticipant in  the  transaction,  and  he  cannot  be  permitted  to  retain 
the  advantage  obtained  under  such  circumstances. 

This  was  a  civil  action,  tried  before  Cormor,  J.y  and  a  jury, 
at  October  Term,  1892,  of  Durham  Superior  Court. 
The  plaintiff  introduced  the  following  evidence: 
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W.  H.  Morris,  plaintiff:  "  I  held  the  mortgage  of  March 
19, 1886.  There  was  due  in  1889  thirty  dollars  and  interest. 
L.  C.  Herndon  catne  and  asked  me  to  take  J.  R  Herndon 
out  from  under  Mr.  Farthing.  I  paid  Mr.  Farthing  two  hun- 
dred and  thirty-five  dollars  and  sixty-five  cents.  Two  liunr 
dred  was  for  Herndon's  mother;  the  balance  was  for  J.  R. 
Herndon  ($35.65).  L.  C.  Herndon  was  present  at  the  time 
the  last  mortgage  was  executed.  He  was  present  during  the 
entire  transaction.  He  said  nothing  about  his  lien.  They 
did  not  tell  me  that  L.  C.  Herndon  had  a  mortgage.  I  paid 
Farthing  the  money.  Fai thing  wrote  the  mortgage.  I  did 
not  say  that  unless  I  could  get  all  the  incumbrances,  I  would 
not  take  anything." 

At  the  close  of  plaintiff's  testimony  the  defendant  asked 
the  Court  to  charge  the  jury  that,  if  they  believed  the  evi- 
dence, thev  should  answer  the  issues  in  favor  of  the  defen- 
dants.  This  was  refused,  and  the  defendants  excepted  on 
the  ground  that,  taking  the  plaintiff's  testimony  as  true,  he 
was  not  entitled  to  recover. 

The  defendants  introduced  the  following  witnesses,  who 
testified  as  set  out : 

L.  C.  Herndon:  " Farthing  wrote  the  mortgage.  Morris 
said  that  he  could  not  take  up  the  mortgage  Farthing  held 
against  my  mother  unless  he  could  get  all.  Morris  said  that 
he  would  take  it  on  the  same  terms  that  Farthing  had  it.  I 
did  not  urge  Morris  to  take  up  the  mortgage  against  J.  R. 
Herndon.  I  paid  the  amount  to  Morris  for  my  brother. 
Morris  was  told  that  I  had  a  mortgage." 

J.  R  Herndon  said:  "That  he  was  not  present  when  the 
mortgage  to  Morris  was  being  prepared.  He  signed  it  as 
prepared  by  Farthing." 

G.  C.  Farthing,  a  witness  for  defendants,  said:  "The  gen- 
eral character  of  the  Herndons  is  good.  I  had  a  mortgage 
against  Herndon's  mother.  Morris  had  agreed  to  settle  it  if 
Herndon   would  pay  him  thirty  dollars  he  owed  him  for 
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some  rent.  Herndon  fixed  the  thirty  dollars  in  a  mortgage. 
Herndon  took  up  both  mortgages.  I  wrote  the  mortgage 
from  J.  R.  Herndon  to  Morris  from  a  mortgage  J".  R.  Hern- 
don had  previously  given  to  me.  L.  C.  Herndon  was  present 
when  the  mortgage  was  written." 

The  foregoing  was  all  the  evidence  of  the  defendants. 

The  defendants  duly  requested  his  Honor  to  charge  the 
jury  that,  upon  the  whole  evidence,  the  plaintiff  was  not 
entitled  to  recover,  and  that  they  should  answer  the  issues 
in  favor  of  the  defendants.  This  request  was  refused,  and 
the  defendants  excepted,  and,  after  verdict  and  judgment  for 
plaintiff,  appealed. 

Messrs.  Boone  &  Parker,  for  plaintiff. 

Messrs.  Fuller  &  Fuller,  for  defendants  (appellants). 

Shepherd,  C.  J.:  In  Mason  v.  Williams,  66  N.  C,  564, 
it  is  said  by  Rodman,  J.,  that  registration  is  not  sufficient 
notice  to  prevent  the  operation  of  an  estoppel  in  pais;  but 
even  were  it  otherwise,  such  constructive  notice  would  not 
affect  the  rights  of  an  innocent  purchaser,  if  under  the  cir- 
cumstances it  was  the  duty  of  the  owner  to  make  known  his 
claim  or  title.  This  doctrine  of  constructive  notice  when 
applied  to  estoppels,  "if  correct  at  all  (says  Mr.  Pomeroy,  2 
Eq.  Jur.,  810),  is  correct  only  within  very  narrow  limits,  and 
must  be  strictly  confined  to  cases  where  the  conduct  creating 
the  alleged  estoppel  is  mere  silence.  If  the  real  owner  resorts 
to  any  affirmative  acts  or  words,  or  makes  any  representa- 
tion, it  would  be  in  the  highest  degree  inequitable  to  permit 
him  to  say  that  the  other  party,  who  had  relied  upon  his  con- 
duct and  had  been  misled  thereby,  might  have  ascertained  the 
falsity  of  his  representation."  In  speaking  of  the  same  prin- 
ciple, Mr.  Herman  says  (2  Estoppel  and  Res.  Jud.,  9627): 
"But  this  is  applicable  only  in  the  case  where  the  foundation 
of  the  estoppel  is  in  silence  or  acquiescence,  for  when  the 
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owner  concurs  in  a  sale  by  participating  in  it  at  the  time,  it 
becomes  his  own  act."  So  it  is  said  in  Mason  v.  Williams, 
supra,  that  "the  rule  is  that  if  a  man  so  conducts  himself, 
whether  intentionally  or  not,  that  a  reasonable  person  would 
infer  that  a  certain  state  of  things  exists,  and  acts  on  that 
inference,  lie  shall  be  afterwards  estopped  from  denying  it." 

Without  discussing  the  general  doctrine  as  to  the  effect  of 
mere  silence,  where  there  is  registration,  and  leaving  it  as  it 
stands  upon  our  decided  cases,  and,  conceding  for  present 
purposes  the  principle  stated  by  the  above  mentioned  authors, 
we  think  there  was  something  more  here  than  simple  acqui- 
escence, and  that  his  Honor  was  correct  in  refusing  to  charge 
that,  upon  the  whole  testimony,  the  interpleader,  L.  C. 
Herndon,  was  not  estopped  to  claim  the  property  in  contro- 
versy. The  instruction  must  be  treated  as  if  it  were  a  formal 
demurrer  to  evidence,  in  which  case  it  is  well  settled  that 
the  testimony  must  be  considered  in  the  aspect  most  favora- 
ble to  the  opposite  party.  Gwaltney  v.  Timber  Co.,  Ill  N.  C, 
547.  Viewed  in  this  light,  it  was  certainly  a  legitimate  infer- 
ence that  L.  C.  Herndon  was  chiefly  instrumental  in  bring- 
ing about  the  transaction,  by  virtue  of  which  he  insists  that 
the  claim  of  the  plaintiff  should  be  postponed  to  his  own. 

The  plaintiff  had  a  first  mortgage  executed  by  J.  R.  Hern- 
don, and  at  the  instance  of  the  said  L.  C.  Herndon  the  plain- 
tiff took  another  mortgage  upon  the  same  property  to  secure 
the  same  indebtedness.  The  effect  of  taking  this  last  mort- 
gage was,  it  is  conceded,  to  release  the  first,  and  by  this  means 
it  came  about  that  a  second  mortgage  held  by  the  said  Hern- 
don acquired  the  legal  priority.  Should  he  be  permitted  to 
avail  himself  of  this  advantage  obtained  under  such  circum- 
stances? The  plaintiff  had  no  actual  knowledge  of  the  said 
mortgage,  and  we  think  it  was  the  duty  of  Herndon  to 
inform  him  of  its  existence.  He  was  not  a  mere  silent 
bystander,  but  a  participant  in  the  entire  transaction,  and  as 
the  property  was  insufficient  to  secure  the  claims  of  both,  it 
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was  inconsistent  with  good  faith  and  fair  dealing  that  he 
should  have  encouraged  the  plaintiff  by  his  silence  to  part 
with  his  existing  security.  The  plaintiff  had  a  right  to  infer 
from  the  conduct  of  Herndon  that  he  at  least  had  no  claim 
which  would  necessarily  or  probably  impair  the  security 
which  was  then  being  substituted,  at  his  instance,  for  the  plain- 
tiff's prior  lien.  This  brings  the  case  within  the  principles 
declared  in  the  passages  we  have  extracted  from  Herman, 
and  Mason  v.  Williams,  supra,  which  are  abundantly  sustained 
by  our  own  decisions,  as  well  as  other  authorities. 

Affirmed. 


TOWN  OF  DURHAM  v.  RICHMOND  AND  DANVILLE  RAILROAD 

COMPANY  et  al. 

Appeal — Divided  Court — Affirmance  of  Judgment  Below. 

Where  an  apj>eal  lias  been  pending  for  several  years,  and  this  Court  is 
evenly  divided  (one  of  the  Judges  not  sitting),  the  uniform  practice 
of  appellate  Courts  in  such  cases  will  be  followed,  and  the  judgment 
below  will  be  affirmed  and  the  appellant  required  to  pay  the  costs. 

Civil  action,  heard  before  Winston,  J.,  at  September  Term, 
1891,  of  Chatham  Superior  Court. 
From  the  judgment  both  parties  appealed. 

Messrs  Batchelor  &  Ihvereux,  T.  B.  Womack,  W.  W.  Fuller 
and  J.  S.  Manning,  for  plaintiff. 

Messrs.  D.  Schenck,  F.  IL  Busbee,  W.  A.  Guthrie,  J.  W.  Gra- 
ham and  John  Manning,  for  defendants. 

Per  Curiam:  Iu  this  case  both  the  plaintiff  and  defendants 
appealed.  Mr.  Justice  Bukwkll  did  not  sit,  and  the  Court 
is  evenly  divided.     The  appeals  have  now  been  standing  on 
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this  docket  four  terms.  Under  these  circumstances,  follow- 
ing the  uniform  practice  of  appellate  Courts  in  such  cases, 
the  judgment  below  stands,  not  as  a  precedent,  but  as  the 
decision  in  this  case.  Marshall,  C.  J.,  in  Etting  v.  Bank,  11 
Wheat.,  59;  Taney,  C.  J.,  in  BenUm  v.  Woolsey,  12  Pet.,  27, 
and  in  Holmes  v.  Jenison,  14  Peters,  510;  Washington  v.  Stew- 
art, 3  Howard,  413,  424;  Chase,  C.  J.f  in  Rreside  v.  Reeside, 
8  Wall.,  302;  Durant  v.  Essex  Co.,  8  Allen  (Mass.),  103;  85 
American  Dec,  685.  The  appellants  will  respectively  pay 
the  costs,  each  in  their  own  appeal. 

Plaintiff's  appeal  affirmed. 

Defendants'  appeal  affirmed. 


RALEIGH   A    WESTERN   RAILWAY   CO.    v.   THE   GLENDON  & 
GULF  MINING  AND  MANUFACTURING  CO. 

Foreign    Will — Probate — Certificate,  Sufficiency  of — Attestation 

Clause. 

1.  The  certificate  of  probate  of  a  will  executed  in  another  State,  disposing 

of  real  estate  in  this  State,  is  defective  which  does  not  show  affirma- 
tively that  the  will  was  executed  according  to  the  laws  of  this 
8tatev  i.  e.,  written  in  the  testator's  lifetime,  and  signed  by  him  or 
some  other  person  in  his  presence  and  by  his  direction,  and  sub- 
scribed in  his  presence  by  two  witnesses  at  least,  no  one  of  whom 
shall  be  interested  in  the  devise,  etc. 

2.  The  mere  recitation  in  the  attestation  clause  of  a  will  that  it  was 

signed  in  the  presence  of  two  witnesses,  etc.,  is  not  affirmative 
evidence. 

Civil  action,  tried  at  September  Term,  1893,  of  Chatham 
Superior  Court,  before  Brown,  J. 

The  right  of  plaintiff  to  recover  was  admitted  to  depend, 
among  other  questions,  upon  the  sufficiency  of  the  probate 
16 
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of  the  will  of  Oliver  Ditson,  an  exemplification  of  which  was 
recorded  in  Chatham  County,  to  pass  the  land  in  dispute. 

The  attestation  clause  of  the  will  and  the  probate  in  Mas- 
sachusetts were  as  follows: 

"  Signed,  sealed  and  published  and  declared  by  the  afore- 
said testator  as  and  for  his  last  will  and  testament,  in  the 
presence  of  us,  who  at  his  request,  in  his  presence,  and  in  the 
presence  of  each  other,  have  subscribed  our  names  as  wit- 
nesses hereto.  (Signed)     Otis  Norcross, 

Edwin  Howl  and, 
Grenville  Norcross." 

"At  a  Probate  Court  holden  at  Boston,  in  and  for  said 
county  of  Suffolk,  on  the  14th  day  of  January,  in  the  year 
of  our  Lord  1889,  on  the  petition  of  Charles  H.  Ditson,  of  the 
city,  county  and  State  of  New  York,  Reuben  E.  Demmon 
and  Charles  F.  Smith,  both  of  said  Boston,  praying  that  the 
instrument  therewith  presented,  purporting  to  be  the  last 
will  and  testament  of  Oliver  Ditson,  late  of  said  Boston, 
deceased,  may  be  proved  and  allowed,  and  letters  testamen- 
tary issued  to  them,  the  executors  therein  named,  without 
giving  a  surety  or  sureties  on  their  official  bonds;  and  the 
heirs  at  law,  next  of  kin  and  all  other  persons  interested 
having  been  duly  notified,  according  to  the  order  of  Court, 
to  appear  and  show  cause,  if  any  they  have,  against  the 
same;  and  no  party  objecting  thereto,  and  it  appearing  that 
the  said  instrument  is  the  last  will  and  testament  of  said 
deceased,  and  was  legally  executed,  and  that  the  said  testa- 
tor was  at  the  time  of  making  the  same  of  full  age  and  sound 
mind,  and  that  said  petitioners  are  competent  persons  to  be 
appointed  to  said  trust:  It  is,  therefore,  decreed  that  said 
instrument  be  proved,  approved  and  allowed  as  the  last  will 
and  testament  of  said  deceased,  and  letters  testamentary  be 
issued  to  said  petitioners,  they  first  giving  bond  without 
sureties  for  the  due  performance  of  said  trust. 

John  W.  McKinn,  Judge  of  Probate  Court" 
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His  Honor  intimating  an  opinion  that  the  probate  of  the 
will  did  not  show  affirmatively  that  it  was  executed  accord- 
ing to  the  requirements  of  the  laws  of  North  Carolina,  the 
plaintiff  submitted  to  a  nonsuit  and  appealed. 

Messrs.  Baichelor  &  Devereux  and  T.  B.  Womaek,  for  plaintiff. 
Messrs.  W.  A.  Guthrie  and  H.  A.  London,  for  defendant 
(appellant). 

Avery,  J.:  The  right  of  plaintiff  to  recover  was  dependent 
upon  the  competency  of  the  will  of  Oliver  Ditson,  which  con- 
stituted an  essential  link  in  its  chain  of  title.  The  Court 
intimated  the  opinion  that  the  probate  was  defective,  in  that 
it  failed  to  show  affirmatively  that  the  will  was  executed  in 
accordance  with  the  statutes  {The  Code,  §§2136  and  2156). 
The  first  of  the  sections  referred  to  requires,  in  explicit  and 
mandatory  terms,  that  "  no  will  or  testament  shall  be  good 
or  sufficient  in  law  to  convey  or  give  any  estate,  real  or  per- 
sonal, unless  such  will  shall  have  been  written  in  the  testator's 
lifetime  and  signed  by  him,  or  some  other  person  in  his  pres- 
ence and  by  his  direction,  and  subscribed  in  his  presence  by 
two  witnesses  at  least,  no  one  of  whom  shall  be  interested  in 
the  devise  or  bequest,  except  as  hereinafter  provided."  The 
subsequent  section  (2156),  as  amended  by  the  Act  of  1885, 
ch.  393,  allows  a  properly  authenticated  copy  of  a  will  proved 
in  another  State  to  be  recorded  in  this  State,  but  provides 
that  "  when  such  will  contains  any  devise  or  disposition  of 
real  estate  in  this  State,  such  devise  or  disposition  shall  not 
have  any  validity  or  operation  unless  the  will  is  executed 
according  to  the  laws  of  this  State,  and  that  fact  must  appear 
affirmatively  in  the  certified  probate  or  exemplification  of  the 
will." 

It  is  essential  to  the  sufficiency  of  a  will  to  pass  the  prop- 
erty, the  title  to  which  is  in  dispute,  that  it  shall  be  sub- 
scribed in  the  presence  of  the  testator  by  two  witnesses  at 
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least.  Prior  to  January  1, 1856,  the  fact  of  subscription  by 
both  witnesses  could  be  shown,  on  proof  in  common  form, 
by  on.e  of  them.  Jenkins  v.  Jenkins,  96  N.  C,  254;  Moody  v. 
Johnson,  112  N.  C,  798.  But  since  that  date  it  must  appear 
that  at  least  two  of  the  witnesses,  if  living,  were  examined, 
or,  if  one  has  died,  the  living  witness  must  testify,  not  only 
to  the  handwriting  of  the  dead  witness,  but  to  his  subscrip- 
tion, as  well  as  his  own,  in  the  presence  of  the  testator.  In 
re  Thomas,  111  N.  C,  409.  Such  is  the  proof  prerequisite  to 
sufficiency,  where  the  original  record  is  made  in  this  State. 
But  where  a  certified  copy  from  another  State  has  been 
recorded,  we  are  met  by  the  further  plain  provision  of  the 
statute  that  the  fact  of  subscribing  by  at  least  two  witnesses 
must  appear  affirmatively  "in  the  certified  probate  or  exem- 
plification of  the  will."  The  Code,  §  2156.  The  mere  recita- 
tion in  the  attestation  clause  is  not  affirmative  evidence. 

It  is  not  necessary  to  discuss  or  pass  upon  the  other  ques- 
tions raised  by  the  intimations  of  the  Judge,  the  proof  of  the 
paper- writing  purporting  to  be  the  will  of  Ditson  being  defec- 
tive.   The  judgment  of  the  Court  below  is 

Affirmed. 


TRINITY  COLLEGE  v.  THE  TRAVELERS  INSURANCE  COMPANY 

OF  HARTFORD. 

Insurable  Interest —  Wagering  Contract. 

1.  An  insurable  interest  in  the  life  of  another  is  such  an  interest  arising 
from  the  relation  of  the  party  obtaining  the  insurance,  either  as 
creditor  of  or  surety  for  the  assured,  or  from  ties  of  blood  or  mar- 
riage to  him,  as  wiU  justify  a  reasonable  expectation  of  an  advan- 
tage or  benefit  from  the  continuance  of  his  life. 
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2.  Except  in  cases  where  there  are  ties  of  blood  or  marriage,  the  expecta- 

tion of  an  advantage  from  the  continuance  of  the  life  of  the  insured, 
in  order  to  be  reasonable,  must  be  founded  in  the  existence  of  some 
contracts  between  the  person  whose  life  is  insured  and  the  bene- 
ficiary, the  fulfilment  of  which  the  death  will  prevent;  and  when 
this  contractual  relation  does  not  exist,  and  there  are  no  ties  of 
blood  or  marriage,  an  insurance  policy  becomes  what  the  law 
denominates  a  wagering  contract,  and  hence  illegal  and  void,  no 
matter  what  good  object  the  parties  may  really  have  in  view; 
therefore, 

3.  A  policy  of  insurance  issued  on  the  life  of  a  member  of  a  religious 

organization,  for  the  benefit  of  an  institution  deriving  its  patron- 
age and  support  mainly  from  the  members  of  such  religious  organ- 
ization, is  void. 

Civil  action,  heard  on  complaint  and  demurrer  before 
Brown,  J.,  at  October  Term,  1893,  of  Durham  Superior 
Court. 

The  complaint  was  as  follows: 

"1.  That  plaintiff  is  a  religious  corporation,  located  at 
Durham,  N.  C,  and  controlled  by  the  Methodist  Episcopal 
Church  (South)  of  North  Carolina. 

"2.  That  defendant  is  a  corporation  organized  and  doing 
business  under  the  laws  of  the  State  of  Connecticut. 

"3.  That  on  August  23,  1893,  Edward  Samuel  Sheppe,  of 
Durham,  county  of  Durham,  Slate  of  North  Carolina,  applied 
to  said  defendant  for  a  policy  of  life  insurance  for  $1,250 
upon  his  own  life,  for  the  benefit,  as  iu  said  application 
expressed,  of  'Trinity  College,  Durham,  N.  C,  a  religious 
corporation,  sustained  and  controlled  by  the  Methodist  Epis- 
copal Church  (South)  of  North  Carolina,  of  which  church 
applicant  is  a  member;'  and  that  thereafter,  to-wit,  on  Sep- 
tember 5,  1893,  said  plaintiff  having  paid  the  premium 
demanded  therefor  by  said  defendant,  said  defendant,  in 
consideration  of  such  premium  and  the  application  therefor 
by  said  Sheppe,  issued  and  delivered  to  plaintiff  its  policy 
No.  75,658,  by  which  it  insured  the  life  of  said  Sheppe  for 
the  9uni  of  $1,250,  payable  upon  acceptance  by  said  com- 
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pany  of  satisfactory  proof  of  his  death,  as  therein  expressed, 
to  'Trinity  College,  of  Durham,  N.  G,  a  religious  corpora- 
tion, sustained  and  controlled  by  the  Methodist  Episcopal 
Church  (South)  of  North  Carolina,  of  which  church  the  said 
E.  S.  Sheppe  is  a  member.1 

(Paragraphs  4  and  5  relate  to  the  agreement  of  the  com- 
pany to  pay  the  cash-surrender  value,  etc.,  the  surrender  of 
the  policy,  and  demand  for  the  payment  of  such  cash-sur- 
render value.) 

"  6.  That  at  the  time  of  said  application  and  at  the  date 
of  issue  of  said  policy  said  Sheppe  was,  and  he  is  now,  a  mem- 
ber of  said  Methodist  Episcopal  Church  (South)  of  North 
Carolina  in  good  and  regular  standing. 

"7.  That  said  plaintiff  is  supported  and  maintained  by 
voluntary  contributions,  gifts,  bequests  and  devises  from 
members  of  said  church,  and  by  yearly  assessments  levied 
by  the  conferences  of  said  church  upon  the  various  churches 
composing  such  conferences,  which  are  paid  by  the  members 
of  said  churches,  and  that  but  for  such  contributions,  gifts, 
bequests,  devises  and  assessments  said  plaintiff  would  fail  of 
that  support  which  is  necessary  to  its  useful  existence." 

Wherefore,  plaintiff  demands  judgment  that  it  recover  of 
said  defendant  the  sum  of  $275,  with  interest,  etc. 

The  demurrer  was  as  follows: 

"  The  defendant  demurs  to  the  complaint  filed  in  this  action, 
and  assigns  as  grounds  for  demurrer  that  the  said  complaint 
does  not  state  facts  constituting  a  cause  of  action — 

"  1.  For  that  it  appears  in  said  complaint  that  the  plaintiff 
corporation,  Trinity  College,  has  no  insurable  interest  in  the 
life  of  the  assured,  E.  S.  Sheppe,  and  that  the  said  corpora- 
tion has  paid  to  the  defendant  all  the  premiums  that  have 
been  paid  on  said  policy  of  insurance. 

"  2.  For  that  it  appears  in  said  complaint  that  the  contract 
of  insurance  sued  upon  was  but  a  wagering  contract  entered 
into  by  the  said  plaintiff  and  defendant,  the  said  plaintiff 


113.]  SEPTEMBER  TERM,  1893.  247 

Trinity  College  v.  Insurance  Company. 


having,  at  the  time  the  said  contract  was  entered  into,  and 
still  having,  no  interest  in  the  continuance  of  the  life  of  the 
assured,  E.  S.  Sbeppe,  and  said  contract  being  such  a  wager- 
ing contract,  is  against  public  policy  and  cannot  be  enforced. 

"3.  For  that  while  it  appears  in  said  complaint  that  the 
assured,  E.  S.  Sheppe,  filed  application  for  the  policy  of  insur- 
ance, it  appears  that  the  plaintiff  paid  the  premiums  and  was 
the  real  party  in  making  said  wagering  contract,  and  there- 
fore cannot  be  permitted  to  recover  on  it. 

"4.  For  that  it  appears  in  the  complaint  that  the  contract 
of  insurance  provided  for  the  payment  of  the  cash  surrender 
value  upon  the  legal  surrender  of  the  policy,  and  it  appears 
that  the  attempted  and  alleged  surrender  was  made  by  the 
plaintiff  only,  and  during  the  lifetime  of  the  assured,  which 
attempted  and  alleged  surrender  was  not  legal,  the  assured 
not  joining  in  it. 

"Wherefore,  defendant  demands  judgment  that  the  said 
complaint  does  not  state  facts  constituting  a  cause  of  action, 
and  that  it  go  without  day  and  recover  its  costs." 

His  Honor  sustained  the  demurrer  and  dismissed  the  action, 
and  plaintiff  appealed. 

Messrs.  Fuller  &  Fuller,  for  plaintiff  (appellant). 
Messrs.  Boone  &  Parker,  for  defendant. 

Burwell,  J. :  It  is  said  in  Mr.  May's  Work  on  Insurance, 
§102a,  that  "to  have  an  insurable  interest  in  the  life  of 
another  one  must  be  a  creditor  or  surety,  or  be  so  related  by 
ties  of  blood  or  marriage  as  to  have  reasonable  anticipation 
of  advantage  from  his  life,"  and  that  an  insurable  interest  in 
the  life  of  another  is  "  such  an  interest  arising  from  the  rela- 
tion of  the  party  obtaining  the  insurance,  either  as  creditor 
of  or  surety  for  the  assured,  or  from  ties  of  blood  or  marriage 
to  him  as  will  justify  a  reasonable  expectation  of  advantage 
or  benefit  from  the  continuance  of  his  life." 
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Accepting  these  definitions  as  those  which  are  to  be 
deduced  from  all  the  adjudged  cases,  and  leaving  out  of  con- 
sideration those  cases  in  which  the  fact  that  there  was  an 
insurable  interest  was  dependent  upon  the  existence  of  ties 
of  blood  or  marriage,  we  find  that  this  author  asserts  sub- 
stantially that  in  cases  where  there  exists  no  ties  of  blood  or 
marriage,  one  can  have  an  insurable  interest  in  the  life  of 
another  only  when  he  is  the  creditor  of  or  the  surety  for  the 
assured.  Under  certain  conditions  a  partner  has  an  insur- 
able interest  in  the  life  of  his  copartner.  Insurance  Co.  v. 
Lucks,  108  U.  S.,  498.  So  one  who  is  interested  pecuniarily 
in  the  future  earnings  of  another  under  a  contract  with  him 
has  an  insurable  interest  in  his  life.  Bain  v.  Insurance  Co., 
23  Conn.,  244.  These  instances  and  others  that  might  be 
mentioned  seem  to  show  that,  except  in  cases  where  there  are 
ties  of  blood  or  marriage,  the  expectation  of  advantage  from 
the  continuance  of  the  life  insured,  in  order  to  be  reasonable, 
as  the  law  counts  reasonableness,  must  be  founded  in  the 
existence  of  some  contracts  between  the  person  whose  life  is 
insured  and  the  beneficiary,  the  fulfilment  of  which  the 
death  will  prevent — it  must  appear  that  by  the  death  there 
may  come  damage  which  can  be  estimated  under  some  rule 
of  law,  for  which  loss  or  damage  the  insurance  company  has 
undertaken  to  indemnify  the  beneficiary  under  its  policy. 
When  this  contractual  relation  does  not  exist  and  there  are 
no  ties  of  blood  or  marriage,  an  insurance  policy  becomes 
what  the  law  denominates  a  wagering  contract,  and  under 
its  rules,  made  and  enforced  in  the  interest  of  the  best  public 
policy,  all  such  contracts  must  be  declared  illegal  and  void, 
no  matter  what  good  object  the  parties  may  really  have  in 
view.  The  end  will  not,  in  the  eye  of  the  law,  justify  the 
means. 

No  Error.  Affirmed. 
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C.  ISLEY  v.  JOHN  BOON  and  Wife. 

Service  of  Summons — Return  of   Officer — Jurisdiction — Judg- 
ment—  Collateral  Attack. 

1.  The  word  4*  executed  "  in  the  return  of  a  process  ex  vi  termini  carries 

with  it  the  idea  of  a  full  performance  of  all  that  the  law  requires; 
therefore, 

2.  A  return  on  a  summons  (t  executed  by  delivering  a  copy  to  J.  B.  and 

wife  R.    Fees  sixty  cents,"  necessarily  implies  a  delivery  to  each 
of  the  two. 

3.  Where,  in  an  action  to  recover  land,  the  defendant  disputes  plaintiff's 

title  upon  the  ground  that  the  summons  in  a  special  proceeding, 
under  a  decree  in  which  plaintiff  had  purchased  the  land  and  to 
which  plaintiff  was  not  a  party,  had  not  been  served  upon  the 
defendant,  who  was  a  defendant  in  such  special  proceedings: 
Held  (1),  that  the  trial  Judge  erred  in  holding  that  the  return  on 
•  the  summons  in  such  special  proceedings  was  only  prima  facie 
evidence  of  service  and  could  be  rebutted  by  showing  that  in  fact 
no  such  service  was  made;  (2)  that  even  if  the  service  of  the  sum- 
mons had  been  apparently  irregular,  the  judgment  in  such  special 
proceedings  could  not  be  collaterally  attacked  in  the  action  at  bar. 

Action  for  the  recovery  of  land,  heard  before  Bryan,  J., 
and  a  jury,  at  March  Term,  1893,  of  Alamamck  Superior 
Court. 

Plaintiff  appealed. 

The  pertinent  facts  are  set  out  in  the  opinion  of  Chief  Jus- 
tice Shepherd. 

Messrs.  L.  M.  Scott,  J.  E.  Boyd  and  C.  E.  McLean,  for  plain- 
tiff (appellant). 
Messrs.  J.  T.  Morehead  and  W.  P.  Bynum,  Jr.,  for  defendants. 

Shepherd,  C.  J.:  The  plaintiff  claims  the  land  in  contro- 
versy through  one  John  Ireland,  who  purchased  the  same  at 
a  sale  made  by  E.  S.  Parker,  administrator  of  Samuel  Adams, 
pursuant  to  a  decree  in  a  special  proceeding  granting  to  the 
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said  administrator  license  to  sell  the  land  of  said  Adams  for 
the  purpose  of  creating  assets  to  pay  the  indebtedness  of  his 
intestate.  The  plaintiff  introduced  a  part  of  the  record  in 
the  said  proceedings  and,  under  a  ruling  in  this  case  on  a 
former  appeal  (109  N.  C,  555),  was  permitted  to  prove  by 
parol  evidence  such  other  parts  thereof  as  were  lost  and 
could  not,  after  proper  and  diligent  search,  be  found  in  their 
legal  depository.  That  part  of  the  record  which  had  not  been 
lost  consisted  of  a  summons  dated  November  27, 1875,  which 
was  returned  under  the  signature  of  the  Sheriff  in  these 
words:  "Executed  by  delivering  a  copy  to  John  Boon  and 
wife  Rowena.  Fees,  sixty  cents."  The  docket  of  the  Clerk 
was  also  introduced,  which  showed  the  following  entries: 
"Summons  issued  November  27, 1875.     Summons  executed." 

The  defendant  Rowena,  who  is  an  heir  of  the  said  Samuel 
Adams,  contends  that  it  does  not  appear  from  said  return 
that  she  was  properly  served,  and  she  insists  that  she  can 
in  this  action  collaterally  attack  the  decree  in  the  special 
proceeding  and  thus  defeat  the  title  of  the  plaintiff,  who,  as 
we  have  stated,  claims  under  John  Ireland,  who  was  not  a 
party  to  the  said  proceeding,  and  does  not  appear  to  have 
had  any  notice  of  the  alleged  absence  of  service  on  the  said 
Rowena. 

It  was  undoubtedly  necessary,  in  order  to  confer  jurisdic- 
tion, that  the  summons  should  have  been  served,  and  at  the 
time  of  the  commencement  of  the  above  mentioned  proceed- 
ing the  method  of  service  was  by  the  delivery  of  a  copy  of 
the  summons  to  the  defendant  personally.  Bat.  Rev.,ch.  17, 
§  82.  The  Courts  have  been  very  liberal  in  construing  the 
returns  of  Sheriffs,  and  in  Alabama  it  was  held  that  the  word 
"executed"  was  sufficient,  the  Court  saying  that  the  word 
itself  implies  that  the  writ  has  been  executed  according  to 
law.  Mayfield  v.  Allen,  1  Minor,  274.  The  like  ruling  has 
been  made  in  Virginia  and  Kentucky,  the  Courts  holding 
"that  the  word  l executed'  ex  vi  termini  carries  with  it  the 
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idea  of  a  full  performance  of  all  that  the  law  requires."  Com- 
missioners v.  Murray,  2  Vir.  Cases,  504;  Bridgers  v.  Ridgley, 
2  Litt.  (Ky.)t  395.  This  principle  is  of  very  general  applica- 
tion, except  in  those  States  where,  by  statute,  alternative 
modes  of  serving  process  have  been  adopted,  in  which  in- 
stances a  much  more  stringent  doctrine  is  held,  and  it  is 
required  that  the  return  must  show  not  only  that  the  process 
has  been  served,  but  which  one  of  two  or  more  statutory 
modes  of  bringing  a  defendant  before  the  Court  has  been 
adopted  by  the  officer.  It  was  in  reference  to  provisions  of 
this  nature  that  some  of  the  cases  cited  by  defendant's  coun- 
sel were  decided.  In  this  State  there  was  but  one  mode  of 
service  provided  by  law,  and  the  principle  referred  to  has 
been  explicitly  recognized  by  the  Court  in  Strayhorn  v.  Bla- 
lock,  92  N.  C,  292.  At  that  time  the  statute  required  that 
the  summons  should  be  served  by  reading  the  same  to  the 
defendant  (The  Code,  §214),  and  the  Court  held  that  the 
return  of  the  summons  with  the  endorsement,  "served," 
implied  that  the  officer  had  fully  discharged  his  official  duty 
by  reading  the  summons  to  the  defendant.  Of  course,  where 
the  officer  undertakes  to  set  forth  the  manner  of  service,  and 
it  appears  that  he  has  not  complied  with  the  requirements 
of  the  law,  the  force  of  such  implication  is  entirely  destroyed) 
but  unless  the  return  shows  a  repugnancy  that  cannot  be 
harmonized  the  principle  applies  with  unimpaired  vigor.  The 
return  before  us  states  that  the  summons  was  executed  by 
delivering  a  copy  to  the  said  Boon  and  wife,  and  we  see 
nothing  unreasonabie  in  holding  that  this  language  is  not 
inconsistent  with  the  idea  that  he  delivered  to  each  of  them 
a  copy.  None  of  the  cases  cited  by  counsel,  so  far  as  we  have 
been  able  to  examine  them,  go  to  the  extent  of  deciding  that 
such  a  return  is  void  and  therefore  may  be  attacked  collat- 
erally. The  returns  in  those  cases  were  either  set  aside  upon 
direct  proceedings,  or  were  attacked  in  proceedings  to  enforce 
the  judgment  against  the  parties,  or  upon  plea  in  abatement. 
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Thus,  in  the  case  of  Versepuy  v.  Watson,  12  R.  I.,  342,  the 
defendants,  in  an  action  of  assumpsit,  pleaded  in  abatement 
that,  in  fact,  but  one  copy  was  left  at  the  "usual  place  of 
abode,"  and  that  the  officer  said  it  was  a  copy  for  one  of  the 
defendants  only.  The  Court  held  that  such  a  plea  would  be 
good  if  established.  So,  in  Bugbee  v.  Thompson,  41  N.  H., 
183,  the  plea  was  also  in  abatement,  and  it  will  appear  upon 
examination  that  in  none  of  the  cases  cited,  either  from  this 
or  other  States,  has  language  similar  to  this  received  the 
construction  contended  for  by  the  defendant.  Certainly  the 
fact  that  the  Sheriff  received  only  sixty  cents  for  making  the 
service  cannot  be  permitted  to  overcome  the  legal  implication 
of  the  word  "executed,"  when,  as  we  have  seen,  it  is  entirely 
consistent  with  the  words  that  follow. 

Whatever  doubt,  however,  that  might  exist  upon  the  con- 
struction of  the  return  must  vanish  before  the  authority  of 
McDonald  v.  Carson,  94  N.  C,  497.  In  that  case  a  notice  was 
issued  to  three  parties,  and  the  return  was  "Executed  by 
delivering  a  copy."  The  language  is  identically  the  same  as 
that  in  the  present  return,  except  the  latter  is  perhaps  stronger 
by  the  addition  of  the  "  to  John  Boon  and  wife  Rowena."  The 
Court  said  that  the  "term  used  in  the  return.  'Executed  bv 
delivering  a  copy,7  "  nece&sarily  implies  a  delivery  to  each  of 
those  to  whom  the  notice  is  addressed,  as,  otherwise,  it  would 
be  but  a  partial  and  uncompleted  service.  Suchalso  seems  to 
have  been  the  view  of  his  Honor,  but  he  committed  an  error 
in  holding  that  the  return  was,  in  this  action,  only  prima 
facie  evidence  of  the  service,  and  could  be  rebutted  by  show- 
ing that,  in  fact,  no  such  service  was  made.  Even  if  the  ser- 
vice had  been  apparently  irregular,  the  judgment  could  not 
be  collaterally  attacked  in  this  action.  Sumner  v.  Sessoms, 
94  N.  C,  371 ;  Doyle  v.  Brown,  72  N.  C,  393,  and  numerous 
other  decisions  in  our  Reports.  See  also  1  Black  on  Judg- 
ments, 263,  and  1  Freeman  on  Judgments,  126. 
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Seeing  the  force  of  this  position,  the  intelligent  counsel  of 
the  defendant  insisted  that  the  decree  in  the  special  proceed- 
ing was  absolutely  void  by  reason  of  the  insufficiency  of  the 
service,  as  indicated  by  the  return  of  the  Sheriff.  This  is 
untenable,  in  view  of  our  conclusion  that  the  construction 
contended  for  should  not  be  placed  upon  the  said  return. 

It  is  unnecessary  to  review  in  detail  the  great  number  of 
cases  cited  on  the  argument.  It  is  sufficient  to  say  that  we 
can  find  nothing  in  them  which  conflicts  with  the  views  we 
have  taken  in  arriving  at  the  conclusion  that  there  should 
be  a  New  Trial. 


C.  C.  WOODY  v.  ERNEST  JONES. 

Mortgage — Sale  of  Mortgaged  Property — Statute  of  Limitations — 

Tax  Sale  of  Mortgaged  Property. 

1.  When  the  mortgagor  of  property  is  left  in  possession,  he  or  his  vendee 

holds  it  for  tye  mortgagee,  and  his  possession  does  not  become 
adverse  so  as  to  set  the  statute  of  limitations  in  motion  until  condi- 
tion broken. 

2.  Registration  is  notice  to  the  world  of  the  lien  of  a  mortgage. 

8.  Where  a  mortgage  was  duly  recorded  in  the  proper  county,  the  fact 
that  the  mortgagor,  in  whose  possession  the  properly  remained, 
took  it  out  of  the  8tate  and  sold  it  there,  does  not  start  the  run- 
ning of  the  statute  against  the  mortgagee  or  his  assignee. 

4.  A  mortgage  on  property  being  duly  registered,  the  legal  title  passes  to 
the  mortgagee,  and  a  levy  and  sale  of  the  property  to  satisfy  taxes 
due  by  the  mortgagor  do  not  carry  the  title  to  the  purchaser 
divested  of  the  lien  of  the  mortgage. 

Appeal  from  a  Justice  of  the  Peace,  heard  at  August  Term, 
1893,  of  Person  Superior  Court,  before  Brown,  /.,  a  jury  trial 
being  waived,  and  the  only  plea  set  up  being  the  statute  of 
limitations. 
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The  action  was  begun  March  29, 1893,  for  the  recovery  of 
the  possession  of  a  horse,  which  was  admitted  to  be  worth 
less  than  fifty  dollars,  thus  giving  jurisdiction  to  the  Justice. 
This  horse  was  the  property  of  Isaac  Wilson,  who  on  Decem- 
ber 3,  1886,  conveyed  it  by  chattel  mortgage  to  John  F. 
Woody,  who  assigned  the  note  and  mortgage  to  plaintiff  on 
January  2,  1889.  The  mortgage  was  duly  registered  in 
Person  County  on  April  15, 1887,  and  nothing  has  ever  been 
paid  upon  the  mortgage  debt. 

The  defendant  purchased  the  horse  in  Halifax,  Virginia, 
from  Isaac  Wilson,  the  mortgagor,  in  the  fall  of  1889,  for  full 
value.  At  the  time  of  the  purchase  the  defendant  was  a 
resident  of  Person  County,  N.  C,  and  has  had  the  horse  in 
his  possession  in  said  county  ever  since  said  purchase  by 
him,  except  that  the  horse  was  seized  by  the  Sheriff  of  Person 
County  in  July,  1890,  for  Isaac  Wilson's  taxes  for  1889  and 
sold  and  purchased  by  the  defendant  for  $7.20.  The  said 
taxes  were  the  general  taxes  of  said  Wilson,  who  was  also  a 
citizen  and  resident  of  Person  County,  and  not  a  specific  tax 
upon  the  horse.  The  defendant  had  no  actual  notice  of  the 
mortgage. 

The  Court  below  held  that  the  defendant  had  notice  by 
registration ;  that  there  was  no  evidence  of  a  demand,  or  that 
plaintiff  knew  of  defendant's  possession ;  that  defendant's 
possession  was  not  adverse  or  at  least  did  not  become  so  until 
the  public  seizure  and  sale  in  July,  1890,  and  the  only  ques- 
tion being  raised  by  the  plea  of  the  statute  of  limitations, 
that  the  action  is  not  barred.  There  was  judgment  for  the 
plaintiff,  and  defendaut  appealed. 

Messrs.  J.  W.  Graham  and  V.  S.  Bryant,  for  plaintiff. 
Messrs.  W.   W.  Kitchin  and  Boone  &  Parker ',  for  defendant 
(appellant). 

MacRae,  J.:  We  concur  with  his  Honor  in  his  conclusion 
that  upon  the  facts  of  this  case  the  action  is  not  barred  by 
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the  statute  of  limitations.  The  defendant  has  had  possession 
of  the  horse  for  about  four  vears.  At  the  time  when  he 
acquired  possession  the  mortgage  had  been  registered  in  the 
county  of  Person,  where  all  parties  to  the  sale  resided, 
and  the  registration  was  notice  to  the  world  of  the  lien  of 
the  mortgagee.  Parker  v.  Banks,  79  N.  C,  480.  The  fact 
that  the  sale  and  delivery  by  mortgagor  to  defendant  was 
in  Virginia  cannot  affect  the  rights  of  the  mortgagor  or  his 
assignee,  the  plaintiff.     Hornthall  v.  Burwell,  109  N.  C,  10. 

When  the  mortgagor  is  left  in  possession  he  holds  it  for 
the  mortgagee,  and  his  possession  does  not  become  adverse 
until  condition  broken.  An  action  for  the  foreclosure  where 
the  mortgagor  has  been  in  possession  of  the  property  must 
be  brought  within  ten  years  after  forfeiture.  The  Code,  §  152 
(3).  A  purchase  from  the  mortgagor,  the  mortgage  being 
registered,  is  not  colorable  title.     Parker  v.  Bank,  supra. 

44  The  rule  is  that  the  mortgagor  and  his  vendee  hold  in 
subordination  to  the  title  of  the  mortgagee,  not  adversely  to 
him ;  and  the  statute  of  limitations  does  not  run,  even  after 
the  law-day  is  past,  as  in  favor  of  the  mortgagor  or  his  ven- 
dee, without  some  overt  act  throwing  off  allegiance."  Wood 
on  Limitations,  446. 

The  defendant  claims  also  by  virtue  of  the  sale  by  the 
Sheriff  to  satisfy  the  tax  list  which  he  had  in  his  hands 
against  Isaac  Wilson,  the  mortgagor,  but  the  legal  title,  by 
virtue  of  the  mortgage,  had  passed  out  of  said  Wilson,  and 
was  not  subject  to  levy,  or  in  any  event  the  property  passed 
subject  to  the  rights  of  the  mortgagee. 

While  the  plaintiff  is  entitled  to  the  possession,  the  defen- 
dant may  still  discharge  the  mortgage  debt  and  regain  pos- 
session of  the  horse,  if  he  so  desire. 

Judgment  Affirmed. 
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J.  H.  LONG,  Trustee,  v.  J.  A.  CREWS  et  al. 

Acknowledgment   of   Deed — Officer   Disqualified  by   fitter  est — 
Invalid  Probate  and  Registration — Evidence. 

1.  An  acknowledgment  of  a  deed,  taken  before  a  Justice  of  the  Peace, 

Commissioner  or  Notary  Public,  is  a  judicial,  or  at  least  a  quasi 
judicial  act,  and  if  such  officer  is  not  authorized  to  take  it,  the  pro- 
bate upon  it  by  the  Clerk  and  registration  are  invalid  as  against 
creditors  and  purchasers. 

2.  An  officer  who  is  interested  in  a  deed,  either  as  a  party,  trustee  or 

cestui  qua  trust,  is  disqualified  to  take  acknowledgment  of  its  exe- 
cution: therefore, 

3.  Where  a  Notary  Public  was  interested  in  a  deed  of  trust  as  a  preferred 

creditor  therein,  he  was  disqualified  to  take  the  acknowledgment, 
and  his  attempted  action  was  a  nullity,  and  such  defect  could  not 
be  cured  by  probate  upon  such  acknowledgment  before  the  Clerk 
and  registration. 

Civil  action,  tried  at  July  Term,  1893,  of  Granville  Supe- 
rior Court  before  Brovm,  J. 
The  following  issues  were  framed: 

1.  Is  the  plaintiff  the  owner  and  entitled  to  the  possession 
of  the  property  described  in  the  complaint? 

2.  What  damage  has  the  plaintiff  sustained  by  the  unlaw- 
ful taking  of  the  said  property  by  defendants,  or  either  of 
them? 

The  plaintiff  offered  the  following  evidence: 

A  deed  from  R.  H.  McGuire  and  wife  to  J.  H.  Long,  trus- 
tee, November  28, 1892;  recorded  in  Book  47,  page  290. 

It  was  admitted  that  B.  S.  Royster,  who  probated  this  deed 
as  Notary  Public,  was  the  same  B.  S.  Royster  who  was  a  pre- 
ferred creditor  for  $272,  and  who  was  also  named  as  attorney 
and  preferred  for  $100  in  said  deed. 

No  notarial  seal  was  copied  in  the  record  book.  The  orig- 
inal deed  was  not  offered.     Upon  objection  by  the  defendants 
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the  said  deed  in  trust  appearing  upon  the  registration  book 
was  excluded,  and  the  plaintiff  excepted.  Upon  this  ruling 
of  the  Court,  the  plaintiff  submitted  to  a  nonsuit  and 
appealed,  offering  no  other  evidence. 

Messrs.  Batchelor  &  Deverevx,  Graham,  Royster  and  Edwards, 
for  plaintiff  (appellant). 
Messrs.  Strom g  &  Strong,  for  defendants. 

• 
Clark,  J.:  In  this  State  it  is  settled  law  that  an  acknowl- 
edgment of  a  deed  by  the  husband  and  privy  examination 
of  the  wife  taken  before  a  Justice  of  the  Peace,  Commissioner 
or  Notary,  is  a  judicial,  or  at  least  a  quasi  judicial  act,  and 
if  such  officer  is  not  authorized  to  take  it,  the  probate  upon  it 
by  the  Clerk  and  registration  is  invalid  as  against  creditors 
and  purchasers.  This  was  laid  down  by  Pearson,  J.,  in  the 
leading  case  of  Decourcy  v.  Barr,  45  N.  C,  181,  in  which  a 
Commissioner  of  Deeds  for  this  State  in  another  State  took 
the  examination  of  a  resident  of  this  State  temporarily 
absent  from  it.  The  probate  and  registration,  based  upon 
said  defective  acknowledgment,  were  held  invalid.  Though 
the  statute  in  this  special  particular  was  changed  by  The 
Code,  §632  {Buggy  Co.  v.  Pegram,  102  N.  C,  540),  the  prin- 
ciple has  been  since  followed  in  Todd  v.  Outlaw,  79  N.  G,  235 ; 
Duke  v.  Markham,  105  N.  C,  131,  and  many  other  cases.  In 
Ferebee  v.  Hinton,  102  N.  C,  99,  it  was  held  by  Shepherd,  J., 
that  an  acknowledgment  before  a  Clerk  of  the  county  where 
the  land  lay,  taken  outside  of  the  State,  rendered  the  regis- 
tration invalid.  The  registration  upon  an  acknowledgment 
before  an  officer  not  authorized  to  take  it,  is  not  even  notice 
to  creditors  and  subsequent  purchasers.  Robinson  v.  Wil- 
laughby,  70  N.  C,  358;  Smith  v.  Castrix,  27  N.  C,  518.  And 
there  are  other  cases.  The  plaintiff  relied  on  Darden  v. 
Steamboat  Co.,  107  N.  C,  437,  and  Perry  v.  Bragg,  111  N.  C, 
159.  In  the  first,  the  head-note  is  misleading,  unless  care- 
17 
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fully  read,  for  the  case  shows  that  the  deeds  were  in  fact 
acknowledged  in  the  county  where  the  grantors  resided.  In 
the  latter,  the  point  was  taken  that  the  deed  was  improperly 
acknowledged  before  the  Clerk  of  Franklin,  when  the  grantor 
resided  in  Granville,  but  it  did  not  appear  in  the  facts  agreed 
that  the  land  might  not  be  situated  in  Franklin,  and  the  case 
went  off  on  other  points. 

It  is  true  these  were  all  cases  where  the  registration  and 
probate  were  insufficient  becausq  the  acknowledgment  was 
made  before  an  officer,  by  reason  of  his  locality,  not  author- 
ized or  acting  outside  of  his  local  jurisdiction,  and  the  rul- 
ing is  sustained  by  ample  authority  elsewhere.  1  Am.  and 
Eng.  Enc,  146,  note  2,  and  1  Devlin  on  Deeds,  sections  487 
and  488,  with  cases  cited.  The  curative  acts  (1889,  ch.  252, 
and  1893,  ch.  293)  are  legislative  recognitions  of  the  prior 
defect  <?f  jurisdiction  in  taking  acknowledgments.  But 
exactly  the  same  principle  still  applies  where  the  officer  tak- 
ing the  acknowledgment  is  disqualified,  not  (as  above)  by 
not  acting  within  the  authorized  locality,  but  by  reason  of 
his  interest  in  the  deed,  either  as  party,  trustee  or  cestui  que 
trust.  1  Devlin  on  Deeds,  sec.  476,  and  cases  there  cited.  In 
both  cases  alike  the  acknowledgment  is  taken,  so  to  speak, 
coram  non  judice,  and  cannot  authorize  probate  by  the  Clerk 
and  registration.  Beaman  v.  Whitney,  20  Me.,  413;  Groes- 
beckv.  Seely,  13  Mich.,  329;  Davis  v.  Beasley,  75  Va.,  491; 
Bowden  v.  Parrish,  86  Va.,  67 ;  Brown  v.  Moore,  38  Texas,  645; 
Wasson  v.  Connor,  54  Miss.,  351 ;  Withers  v.  Baird,  32  Am. 
Dec,  754,  and  notes;  1  Am.  and  Eng.  Enc,  145,  n.  6;  16 
Am.  and  Eng.  Enc,  775.  The  Act  of  1885,  ch.  147,  places 
deeds  on  the  same  footing  as  to  registration  as  mortgages  and 
deeds  of  trust  were  on  under  The  Code,  §  1254. 

The  attempted  acknowledgment  of  the  deed  in  trust  before 
a  Notary  Public,  who  was  a  preferred  creditor  therein,  was 
before  an  officer  disqualified  to  act,  and  hence  a  nullity.  It 
could  not  be  cured  by  probate  upon  such  acknowledgment 
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before  the  Clerk  and  registration.  White  v.  Connelly,  105 
N.  G,  65;  Freeman  v.  Person,  106  N.  C,  251.  The  deed  was 
properly  excluded.  No  Error. 


T.  N.  HILL  et  al.  v.  GLENDON  AND  GULF  MINING  AND  MANU- 
FACTURING COMPANY. 

Railroad  Right-of-  Way — Condemnation  Proceedings — Parties — 
Rights  of  Tenant  in  Common — Failure  to  Agree  on  Compen- 
sation. 

1.  In  a  proceeding  for  the  condemnation  of  land  for  the  right-of-way  for 

a  railroad,  the  petition,  whether  filed  by  an  owner  or  by  the  com  • 
pany,  should  state  the  names  of  all  persons  interested,  and  all  of 
them  should  be  in  Court  before  the  commissioners  are  appointed. 

2.  Where  the  petition  in  a  proceeding  for  assessment  of  damages  for  the 

right-of-way  of  a  railroad  enumerates  the  various  owners  of  the 
land,  and  such  owners  voluntarily  came  in  and  made  themselves 
parties,  a  demurrer  by  the  defendant  company  that  there  vxts  a 
defect  of  parties  when  the  petition  was  first  filed  is  untenable. 

3.  The  fact  that  a  co-tenant  of  land  has  granted  a  right-of-way  to  a  rail- 

road company  will  not  prevent  another  owner  from  instituting 
proceedings  for  the  assessment  of  damages  sustained  by  him,  nor 
will  such  fact  prevent  the  co-tenant,  who  has  made  such  grant, 
from  becoming  a  party  to  the  proceedings,  and  having  his  rights 
adjusted  thereunder,  upon  a  claim  that  the  company  had  forfeited 
its  right  under  the  grant  by  failure  to  comply  with  the  conditions 
thereof,  and  this,  although  such  forfeiture  did  not  occur  until  after 
the  petition  was  first  filed  by  his  co-tenant. 

4.  It  is  not  necessary  that  the  petition  filed  by  a  landowner  in  proceed- 

ings for  the  assessment  of  damages  for  land  taken  by  a  railroad 
company  for  right-of-way,  shall  state  that  the  petitioners  and  the 
company  have  railed  to  come  to  an  agreement  as  to  the  sum  to  be 
paid,  such  averment  being  necessary  only  when  the  railroad  com- 
pany is  the  actor  in  such  proceedings. 

This  was  a  special  proceeding,  instituted  before  the  Clerk 
of  Chatham  Superior  Court,  by  Thomas  N.  Hill  and  his 
infant  children,  owners  of  one-fourth  of  the  tract  of  land  in 
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said  county,  known  as  "  LaGrange,"  to  have  damages  assessed 
for  the  petitioners  against  the  defendant  for  the  taking  of 
their  interest  in  the  part  of  said  land  by  defendant  for  right- 
of-way  for  its  railroad,  and  heard  at  chambers  in  Durham  on 
March  31,  1893,  before  Bryan,  J. 

John  Manning  and  wife  and  M.  A.  Southerland,  who 
together  own  three-fourths  of  the  land,  came  into  Court  and 
made  themselves  parties  to  the  proceeding,  and  claim  that 
they  were  entitled  to  damages  or  compensation  from  the 
defendant,  for  the  reason,  as  they  allege,  that  the  grant  of  a 
right-of-way  over  the  land  which  they  had  made  to  the 
defendant  had  become  null  and  void,  the  defendant  having 
agreed  that  it  should  be  void  if  the  road  was  not  constructed 
within  two  years  from  date  of  the  grant,  and  this  has  not 
been  done.  The  period  of  two  years  had  not  elapsed  when 
the  original  petition  was  filed,  but  had  elapsed  when  they 
made  themselves  parties. 

The  defendant  filed  a  demurrer,  which  was  sustained  by 
the  Clerk.  An  appeal  was  taken.  His  Honor  heard  the 
appeal  and  overruled  the  demurrer,  and  the  defendant 
appealed.    The  demurrer  was  as  follows: 

"The  defendant  demurs  to  the  original  complaint  (or  peti- 
tion) filed  in  this  proceeding  by  the  petitioner,  Thomas  N. 
Hill  and  his  children  and  co-petitioners  with  him,  and  speci- 
fies the  following  objections  thereto,  to-wit: 

"  1.  For  that  it  appears  from  the  face  of  said  complaint  (or 
petition)  that  there  is  a  defect  of  parties,  in  that  John  Man- 
ning and  his  wife  Louisa  J.  Manning,  M.  A.  Southerland  and 
A.  P.  Gilbert  are  not  joined,  either  as  plaintiffs  or  defendants. 

"  2.  For  that  the  said  complaint  (or  petition)  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  in  that  the  said 
complaint  alleges  a  conveyance  by  petitioners,  co-tenants  in 
common,  to  the  defendant,  of  the  right-of-way  for  its  rail- 
road through  the  land  described  in  the  complaint,  and  does 
set  forth  therein  and  thereby  a  legal  justification  for  the 
alleged  action  of  the  defendant. 


113.]  SEPTEMBER  TERM,  1893.  261 

Hill  v.  Mining  Company. 


"3.  For  that  said  complaint  (or  petition)  does  not. set  forth, 
as  is  provided  in  sections  1698  and  1699,  chapter  38,  and  in 
sections  1943  and  1944,  chapter  49  of  The  Code,  inability  of 
plaintiffs  (or  petitioners)  to  ' agree'  with  defendant  for  the 
purchase  of  the  right-of-way  in  question,  nor  any  effort  to 
'agree'  about  it." 

And  the  defendant  excepting  to  all  orders  of  the  Court 
allowing  interpleading  prior  to  service  of  process  or  return 
day  for  defendant's  appearance  in  this  proceeding,  demurs  to 
the  aforesaid  complaint  (or  petition)  as  adopted  by  A.  P.  Gil- 
bert, on  the  grounds: 

"1.  For  that,  at  the  date  of  said  A.  P.  Gilbert's  interplea, 
there  was  still  a  defect  of  parties,  in  that  said  John  Manning 
and  wife  Louisa  J.  Manning  and  M.  A.  Southerland  were 
not  joined  as  parties,  either  plaintiff  or  defendant. 

"2.  For  that,  as  to  said  A.  P.  Gilbert,  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action  in  his 
favor,  in  that  said  complaint  (or  petition)  alleges  a  convey- 
ance to  the  defendant  by  the  lessors  of  said  Gilbert  of  the 
right-of-way  for  its  railroad  through  the  land  described  in 
the  complaint,  and  does  set  forth  therein  and  thereby  a  legal 
justification  for  the  alleged  action  of  the  defendant. 

'3.  For  that  it  is  a  misjoinder  of  causes  of  action  to  unite 
in  the  same  proceeding  the  alleged  cause  of  action  of  said 
A.  P.  Gilbert  with  that  of  his  co-plaintiffs  as  against  this 
defendant. 

" 4.  For  that  the  complaint  does  not  state  the  unexpired 
term  of  said  Gilbert's  alleged  lease. 

"  5.  For  that  the  said  Gilbert's  interplea  adopting  the  origi- 
nal complaint  does  not  state  inability  to  '  agree,'  or  any  effort 
to  'agree,'  with  defendant  about  the  value  of  his  alleged 
interest  in  the  right-of-way  in  question,  as  is  provided  in  sec- 
tions 1698, 1699, 1943  and  1944  of  The  Code. 

"And  the  defendant,  excepting  to  all  orders  of  the  Court 
allowing  interpleading  by  John  Manning  and  wife  and  M.  A. 
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Southerland,  demurs  to  the  original  complaint  (or  petition) 
as  affected  by  the  interplea  of  said  John  Manning  and  wife  and 
M.  A.  Southerland  as  a  misjoinder  of  causes  of  action,  in  that 
the  alleged  cause  of  action  of  the  original  petitioners,  Thomas 
N.  Hill  and  his  children,  accrued  prior  to  December  23, 1892 
(the  date  of  the  commencement  of  this  proceeding),  and  the 
alleged  cause  of  action  of  said  John  Manning  and  his  wife 
Louisa  J.  Manning  and  M.  A.  Southerland  accrued  (if  at  all) 
subsequent  to  said  December  23, 1892,  viz.,  not  until  after 
March  7, 1893. 

"  2.  For  that  the  alleged  grounds  of  the  interplea  of  said 
John  Manning  and  his  wife  Louisa  J.  Manning  and  M.  A. 
Southerland  constitute  (if  at  all)  a  new  cause  of  action, 
arising  or  accruing  since  December  23, 1892,  the  date  of  the 
commencement  of  this  action. 

"3.  For  that  it  appears  from  the  face  of  the  interplea  of 
said  John  Manning  and  his  wife  Louisa  J.  Manning  and 
M.  A.  Southerland,  that  under  the  deeds  set  forth  as  exhibits, 
and  annexed  thereto,  the  entry  on  the  lands  therein  described, 
and  excavations  made  and  embankments  erected,  etc.,  therein 
prior  to  March  7, 1893,  were  justified  thereby,  and  said  John 
Manning  and  wife  Louisa  J.  Manning  and  M.  A.  Souther- 
land are  thereby  estopped  to  claim  damages  therefor;  and 
article  5  of  said  interplea  does  not  allege  an  entry,  etc.,  sub- 
sequent to  March  7, 1893,  or  after  an  alleged  failure  of  the 
( conditions,'  as  it  is  termed,  of  said  deeds;  and  said  article  5 
is  ambiguous  and  indefinite  as  to  when  plaintiffs  intended  to 
allege  said  entry,  excavations  and  embankments  were  made, 
and  in  this  said  interplea  of  said  John  Manning  and  wife 
Louisa  J.  Manning  and  M.  A.  Southerland,  fails  to  state  facts 
sufficient  to  constitute  a  cause  of  action. 

"4.  For  that  said  John  Manning  and  wife  Louisa  J.  Man- 
ning and  M.  A.  Southerland  cannot  maintain  this  proceed- 
ing against  this  defendant  under  the  provisions  of  chapters 
49  and  38  of  The  Code,  as  is  shown  upon  the  face  of  said 
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interplea  and  a  proper  construction  of  the  said  deeds,  this 
not  being  such  a  case  as  is  provided  for  by  statute  as  falling 
within  the  class  of  cases  (in  sections  1943, 1944, 1699  and 
1698  of  The  Code)  where  parties  are  'unable  to  agree/  etc. 

"Wherefore,  defendant  demands  judgment  that  this  pro- 
ceeding be  dismissed,  and  for  judgment  against  all  the  peti- 
tioners and  interpleaders  and  the  surety  on  the  prosecution 
bond  for  costs." 

Mr.  T.  B.  Womack,  for  plaintiffs. 

Mr.  W.  A.  Guthrie,  for  defendant  (appellant). 

Burwell,  J. :  The  provisions  of  section  1944  of  The  Code 
seem  clearly  to  indicate  that  in  a  proceeding  under  that  sec- 
tion, all  parties  "  who  own  or  have,  or  claim  to  own  or  have 
estates  or  interests"  in  the  land  over  which  a  right-of-way  is 
sought  to  be  condemned,  shall  be  brought  before  the  Court, 
to  the  end  that  all  the  persons  interested  in  the  assessment 
of  the  damages  may  be  bound  by  the  action  of  the  commis- 
sioners, who  will  find  what  gross  sum,  if  any,  is  due  to  the 
owners,  and  that  they  may  all  be  heard  when  the  Court 
comes  to  apportion  the  sums  between  the  several  owners, 
according  to  their  respective  interests  or  estates  in  the  land. 
The  petition,  whether  filed  by  an  owner  or  by  the  company, 
should  state  the  names  of  all  persons  interested,  and  all  of 
them  should  be  in  Court  before  the  commissioners  are 
appointed. 

The  petition  filed  by  the  original  petitioners,  Thos.  N.  Hill 
and  bis  children,  alleged  that  these  children  were  the  owners 
in  fee  of  one  undivided  fourth  part  of  the  land  described  in 
the  said  petition,  the  father  having  a  life-estate  in  that  part. 
That  Mrs.  L.  J.  Manning,  wife  of  John  Manning,  owned  one 
undivided  fourth  part  in  fee;  and  that  M.  A.  Southerland 
owned  an  undivided  half  in  fee;  and  that  A.  P.  Gilbert  had 
a  lease  for  five  years  on  all  of  the  tract.    Here  we  have  a 
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careful  compliance  with  the  provisions  of  the  statute,  a  full 
enumeration  of  all  those  who  owned  any  interest  or  estate  in 
the  premises.  And  this  enumeration  of  the  owners  of  the 
land  was  accompanied  by  the  statement  of  the  petitioners, 
made  on  information  and  belief,  that  Mrs.  Manning  and  M.  A. 
Southerland,  who  together  owned  three-fourths  of  the  land, 
had  conveyed  to  the  railroad  company  a  right-of-way  through 
the  premises.  It  thus  became  evident  that,  in  order  to  have 
a  complete  determination  of  the  matter,  it  would  be  neces- 
sary to  bring  into  Court  not  only  the  defendant  company, 
from  whom  alone  the  plaintiffs  sought  damages,  but  those 
other  owners.  They  might  well  have  been  made  defendants 
originally,  but  they  have  come  in  and  been  made  petitioners, 
and  thus  all  parties  interested  are  present,  and  will  be  bound 
by  what  is  done  in  the  proceeding. 

The  position  taken  by  the  defendant  company  that  there 
was  a  defect  of  parties  when  the  petition  was  first  filed  is 
untenable.  What  the  petitioners  wished  was  to  have  their 
damages  assessed  and  paid.  It  is  not  their  concern  to  inquire 
whether  or  not  the  company  had  come  to  an  agreement  with 
their  co-tenants  and  the  tenant  for  years,  and  had  settled 
with  those  parties.  In  their  petition  they  gave  to  the  Court 
and  to  the  defendant  information  about  the  other  persons 
who  had  an  interest  in  the  premises,  as,  under  the  statute, 
they  were  required  to  do.  If  the  defendant  had  settled  the 
matter  with  those  other  parties,  it  had  but  to  say  so  in  its 
answer,  and  ask  that  the  commissioners  should  only  report 
the  sum  due  the  petitioners;  or  if  it  had  not  settled  the  mat- 
ter with  those  parties,  it  was  its  privilege  to  ask  the  Court  to 
have  them  brought  in,  that  a  complete  determination  of  the 
matter  might  be  had. 

But  whatever  may  be  thought  about  the  propriety  or 
necessity  of  their  being  original  parties,  it  is  surely  sufficient 
that  before  defendant's  demurrer  was  filed  they  all  volunta- 
rily came  into  Court  and  made  themselves  parties.     No  sug- 
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gestion  is  made  that  there  is  anyone  who  claims  any  estate 
or  interest  in  the  land  that  is  not  now,  and  was  not  when  the 
demurrer  was  filed,  a  party.  Therefore,  there  can  be  no 
defect  of  parties.  What  the  rights  of  the  respective  individuals 
are  is  another  matter  that  will  be  hereafter  determined. 

The  position  of  the  defendant  that  the  petition  does  not 
state  a  cause  of  action  is  equally  untenable.  If,  as  petitioners 
say  they  are  informed,  the  defendant  has  acquired  by  agree- 
ment with  the  other  parties  a  right  to  use  and  occupy  for  its 
purposes  their  shares  (three-fourths)  of  the  land  covered  by 
the  "right-of-way,"  it  will  not  be  required  by  the  final  judg- 
ment in  the  cause  to  pay  any  damages  to  those  persons. 
Under  the  ample  provisions  of  sections  1947  and  1949  of  The 
Code  the  rights  of  all  the  parties  can  be  ascertained  and 
adjusted  in  this  one  proceeding.  The  whole  damage  to  the 
land  may  be  estimated,  and  it  may  then  be  determined,  by 
reference  or  otherwise,  how  much  of  the  gross  sum  the  defen- 
dant owes;  or  what  proportion  of  the  right-of-way  has  been 
acquired,  if  any,  by  contract,  may  be  first  ascertained,  and 
the  damages  or  compensation  due  to  the  parties  who  have 
not  been  paid  may  be  found  and  reported  by  the  commis- 
sioners. 

It  was  argued  before  us  that  the  legal  effect  of  the  deeds 
from  John  Manning  and  wife  and  M.  A.  Southerland  to  the 
defendant  is  such  that  the  original  petitioners  cannot  main- 
tain this  proceeding  under  section  1944  of  The  Code,  and  that 
at  any  rate,  Mrs.  Manning  and  M.  A.  Southerland  cannot 
join  in  this  petition  for  the  assessment  of  damages,  for  the 
reason  that,  at  the  date  of  the  filing  of  the  original  petition, 
according  to  the  statement  of  those  parties  contained  in  their 
interpleas,  the  defendant  had  not  lost  its  title  to  the  right-of- 
way  acquired  from  them  by  it. 

It  cannot,  we  think,  be  seriously  contended  that  the  owners 
of  one  undivided  fourth  of  a  tract  of  land,  through  which  a 
railroad  is  constructed,  can  be  deprived  of  their  right  to  have 
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the  damages  due  to  them  assessed  under  the  provisious  of 
section  1944,  by  the  purchase  by  the  railroad  company  of 
the  rights  of  one  of  the  other  tenants  in  common.  And  the 
right  of  all  the  parties  in  the  damages  for  the  taking  of  the 
land,  whether  those  rights  continue  as  they  were  at  the  time 
the  petition  was  filed,  or  are  changed  and  modified  by  subse- 
quent events,  can  all  be  adjusted  under  the  provisions  of  sec- 
tions 1947  and  1949. 

As  another  cause  of  demurrer  the  defendant  insists  that 
the  petition  does  not  state  (as  it  says  it  should)  that  the  peti- 
tioners were  unable  to  come  to  an  agreement  with  the  defen- 
dant as  to  the  sum  to  be  paid  by  it  to  them  for  the  taking  of 
their  land.  This  was  not  necessary.  The  statute  requires 
the  railroad  company,  when  it  becomes  the  actor  in  such  a 
proceeding,  as  it  may,  to  state  that  fact  as  its  justification  for 
summoning  to  Court  a  citizen  whose  land  it  wishes  to  take 
by  condemnation.  But  when  the  citizen  merely  seeks  pay 
for  his  property  that  has  been  taken  from  him  under  a 
license  from  the  State,  the  law  does  not  impose  upon  him  the 
necessity  of  asserting  that  he  and  the  taker  of  his  property 
have  not  agreed.  His  proceeding  is  in  itself  an  emphatic 
asseveration  to  that  effect. 

What  has  been  said  seems  to  us  sufficient  to  cover  all  the 
grounds  of  demurrer. 

We  find  no  error  in  the  rulings  of  his  Honor,  and  the 
cause  is  remanded,  to  be  proceeded  with  according  to  law. 

No  Error. 
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J.  T.  F.  CUMMING8  v.  D.  W.  M.  HOFFMAN  et  al.,  Executors  of 

RACHEL  GRAHAM,  Deceased. 

■ 

Practice — Case  on  Appeal — Error  on  Face  of  Record  on  Ap- 
peal— Erroneous  Judgment  on  Pleadings. 


1.  A  disputed  question,  as  to  whether  there  has  been  service,  in  time,  of  a 

case  on  appeal,  should  be  submitted  to  the  Court  below  to  find  the 
facts. 

2.  Unless  service  of  a  case  on  appeal  is  accepted,  it  must  be  made  by  an 

officer;  an  alleged  service  by  an  attorney  is  nugatory. 

3.  Although  no  legal  case  on  appeal  accompanies  the  record  in  this  Court, 

the  appeal  will  not  be  dismissed,  but  the  judgment  below  will  be 
affirmed,  unless  error  appear  on  the  face  of  the  record. 

4.  Where  the  record  shows  an  entry  of  appeal  and  the  service  of  notice 

within  proper  time,  the  appeal  being  in  itself  an  exception  to  the 
judgment,  error  on  the  face  of  the  record  will  be  noted  in  this 
Court. 

5.  In  an  action  to  recover  money,  the  defendants  in  their  answer  admit- 

ted an  indebtedness  to  plaintiff  of  one  dollar,  but  an  amended  com- 
plaint having  been  filed,  they  denied  in  their  amended  answer  any 
indebtedness  whatever,  and  upon  an  issue  relating  thereto  the  jury 
found  that  defendants  owed  nothing:  Held,  that  it  was  error  in 
the  Court  below  to  render  judgment  for  one  dollar  and  costs,  upon 
the  ground  that  defendants  had  in  their  original  answer  admitted 
that  indebtedness;  for,  although  the  admission  in  the  first  answer 
was  competent  it  was  not  conclusive  evidence  of  the  indebtedness, 
which  was  denied  by  the  latter  pleadings,  and  the  jury  passed  upon 
the  issue  concerning  the  same,  and  upon  the  evidence  of  the  admis- 
sion, if  plaintiff  saw  fit  to  offer  it. 

Civil  action  upon  a  physician's  account,  tried  before 
Wkitaker,  J.,  and  a  jury,  at  March  Term,  1892,  of  Alamance 
Superior  Court 

There  was  verdict  for  the  plaintiff,  and  defendants  appealed 
from  the  judgment  thereon. 

The  facts  necessary  to  an  understanding  of  the  decision  of 
the  Court  are  stated  in  the  opinion  of  Associate  Justice  Clark. 
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Mr.  James  E.  Boyd,  for  plaintiff. 

Messrs.  Busbee  <fc  Busbee,  for  defendants  (appellants). 

Clark,  J.:  There  being  a  disputed  question  whether  there 
was  service,  in  time,  of  the  case  on  appeal,  if  properly  raised, 
it  should  have  been  submitted  to  the  Court  below  to  find  the 
facts.  Walker  v.  Scott,  102  N.  C,  487.  The  appellees  contend 
that  their  objection,  endorsed  on  the  case  that  the  service  was 
on  the  4th  of  April  (after  the  expiration  of  the  ten  days),  was 
admitted  by  the  appellants  not  sending  the  case  to  the  Judge 
to  settle.  Owens  v.  Phelps,  92  N.  C,  23 1 ;  Jones  v.  Call,  93 
N.  C,  170.  Unfortunately  for  appellees,  their  exception  was 
not  served  till  April  11,  after  the  expiration  of  the  five  days 
allowed  by  statute,  and  therefore  goes  for  naught.  There  is, 
however,  no  evidence  of  the  service  of  appellants'  case  within 
the  time  prescribed,  and  it  also  must  be  disregarded.  Peebles 
v.  Braswtll,  107  N.  C,  68;  Mfg.  Co.  v.  Simmons,  97  N.  C,  89. 
It  is  true  a  certiorari  was  sent  down,  to  which  the  Clerk 
returns  that  there  is  endorsed  on  the  original  case  deposited 
in  his  office  by  appellants, 4<  Copy  served  on  plaintiff  by  W.  H. 
Carroll,  attorney  for  defendants,  April  1,  1892." 

Without  in  any  way  recognizing  as  valid  this  attempt  to 
settle  the  disputed  question  of  fact  by  copying  a  written  decla- 
ration of  a  party  in  his  own  interest,  instead  of  submitting 
the  question  to  the  Judge  ( Walker  v.  Scott,  supra),  it  is  suf- 
ficient to  say  that  the  return  does  not  help  the  appellant. 
Unless  service  is  accepted,  it  must  be  made  by  an  officer. 
Any  other  mode  is  invalid  and  a  nullity.  Allen  v.  Strickland, 
100  N.  C,  225;  State  v.  Johnson,  109  N.  C,  852;  State  v.  Price, 
110  N.  C,  599.  There  being  no  legal  case  on  appeal  before 
us,  it  does  not  follow  that  the  appeal  should  be  dismissed. 
The  proper  course  is  to  affirm  the  judgment,  unless  error 
appears  upon  the  face  of  the  record  proper.  McCoy  v.  Las- 
siter,  94  N.  C,  131,  and  other  cases  cited  in  Clark's  Code  (2d 
Ed.),  p.  580. 
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Upon  inspection  of  the  record,  it  appears  that,  by  the  origi- 
nal answer  and  amended  answer,  the  defendants  admitted 
an  indebtedness  of  one  dollar.  But,  an  amended  complaint 
being  filed,  the  defendants  were  permitted  to  file  an  amended 
answer  thereto,  in  which  they  denied  any  indebtedness  what- 
ever. An  issue  based  upon  these  final  pleadings  was  submit- 
ted to  the  jury — "  Is  the  plaintiff  entitled  to  recover  of  the 
defendants ;  if  so,  how  much? " — to  which  the  jury  responded 
"  No."  Thereupon,  bis  Honor  rendered  judgment  as  follows : 
"It  appearing  to  the  Court,  from  the  admission  of  the  answer, 
that  the  defendants  were  indebted  to  the  plaintiff  in  the  sum 
of  one  dollar,  it  is  adjudged  that  the  plaintiff  recover  the 
sum  of  one  dollar  and  the  costs  of  the  action."  The  record 
shows  an  entry  of  appeal  and  service  of  notice  within  legal 
time.     The  appeal  itself  is  an  exception  to  the  judgment. 

There  is  error  upon  the  face  of  the  record.  The  indebted- 
ness was  denied  in  the  final  pleadings  of  the  parties,  and 
upon  the  issue  thus  made  the  jury  found  that  the  defendants 
were  not  indebted.  The  admission  in  the  first  two  answers 
of  an  indebtedness  of  one  dollar  was  simply  an  admission 
against  interest,  like  any  other.  It  was  competent  to  intro- 
duce the  first  two  answers  as  evidence  (Adams  v.  Utley,  87 
N.  C,  356),  but  the  admission  was  not  conclusive.  It  might 
be  shown  that  it  was  made  under  a  misapprehension,  or  by 
mistake  or  inadvertence.  Smith  v.  Nimocks,  94  N.  C,  243. 
The  jury  passed  upon  the  issue,  and  upon  this  evidence  of 
an  admission,  if  plaintiff  saw  fit  to  offer  it.  Upon  the  verdict, 
judgment  should  have  been  rendered  in  favor  of  defendants 
against  the  plaintiff  and  sureties  to  the  bond,  for  costs. 
The  case  is  remanded,  that  it  may  be  so  entered. 

Reversed. 
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GEORGE  F.  COLE,  Administrator  of  CAROLINE  COLE,  v.  W.  T. 
STOKES,  Executor  of  THOMAS  STOKES. 

Trustee  and  Cestui  que  Trust — Dealings  Between — Presumption 

of  Fraud — Burden  of  Proof. 

1.  Transactions  between  a  trustee  and  his  cestui  que  trust  are  viewed 

with  extreme  jealousy,  and  a  presumption  of  fraud  arises  when  a 
trustee  undertakes  to  purchase  the  trust  property  from  the  cestui 
que  trust. 

2.  In  order  that  such  a  purchase  may  stand,  it  is  necessary,  not  only  that 

the  price  paid  be  fair  and  reasonable,  but  that  it  appear  that  the 
fiduciary  relation  has  ceased,  or,  at  all  events  that  all  necessity  for 
activity  in  the  trust  has  ceased,  so  that  the  trustee  and  cestui  que 
trust  are  each  at  liberty,  without  the  concurrence  of  the  other, 
to  consult,  and  able  to  vindicate  his  own  interest,  and  that  the  bene- 
ficiary had  full  information  and  complete  understanding  of  all  facts 
concerning  the  property  and  the  transaction  itself  and  the  person 
with  whom  he  was  dealing,  and  gave  a  perfectly  free  consent,  and 
that  the  trustee  made  to  the  beneficiary  a  perfectly  honest  and  com- 
plete disclosure  of  all  knowledge  or  information  possessed  by  him- 
self ;  therefore, 

3.  Where,  in  the  trial  of  an  action  by  an  administrator  (who  was  the  sole 

heir  and  distributee  of  his  intestate)  against  the  executor  of  an 
estate  in  which  plaintiff 's  intestate  was  interested,  to  recover  the 
share  to  which  his  intestate  was  entitled,  it  appeared  that  the 
defendant  executor  had  purchased  from  the  plaintiff,  before  the 
latter's  qualification  as  administrator,  all  his  interest  in  the  estate 
controlled  by  defendant,  the  jury  should  have  been  instructed  upon 
an  issue  relating  to  fraud  that  a  presumption  of  fraud  had  arisen 
which  put  upon  the  defendant  the  burden  of  proving  everything 
to  have  been  fair  and  honest. 

Civil  action,  tried  before  Bryan,  J.,  and  a  jury,  at  August 
Term,  1892,  of  Person  Superior  Court. 

As  a  defence  to  the  action  for  the  recovery  of  the  share  of 
Thomas  Stokes,  alleged  to  be  due  the  plaintiff 's  intestate, 
the  executor  of  Thomas  Stokes,  set  up  an  assignment,  not 
under  seal,  dated  May  1, 1890,  by  which  plaintiff  conveyed 
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to  the  defendant  in  his  own  right  the  interest  in  the  estate 
of  said  Stokes,  to  which  the  plaintiff,  being  the  sole  heir  and 
distributee  of  his  wife,  was  entitled,  including  a  tract  of  land 
devised  to  plaintiff's  wife  by  the  testator. 

At  the  date  of  the  assignment  plaintiff  had  not  qualified 
as  administrator  of  his  wife,  and  as  the  answer  alleged,  there 
were  no  debts  owing  by  her. 

The  defendant  made  his  settlement  of  the  estate  of  Thomas 
Stokes  before  the  Clerk,  on  the  6th  of  June  and  the  9th  of 
October,  1890. 

In  reply,  the  plaintiff  contended  that  the  sum  paid  him 
was  for  the  tract  of  land,  and  not  intended  to  cover  the  inter- 
est of  his  wife  in  the  personal  estate  of  Stokes,  and  that  the 
defendant  perpetrated  a  fraud  upon  him  in  obtaining  such 
conveyance  and  in  withholding  from  him  full  information 
as  to  the  value  of  the  interest  of  plaintiff's  intestate, 

The  issues  submitted  and  the  responses  were  as  follows: 

1.  Was  the  deed  and  release  of  May  1,  1890,  executed  by 
Geo.  F.  Cole  procured  by  fraud  and  misrepresentation? 
Answer:  "No." 

2.  What  was  the  value  of  the  interest  of  Geo.  F.  Cole  on 
May  1,  1890,  in  the  real  estate  under  the  will  of  Thomas 
Stokes?    Answer:  "$282.50." 

3.  What  was  the  value  of  the  interest  of  Geo.  F.  Cole  in 
the  personal  estate  under  the  will  of  Thomas  Stokes?  Answer : 
"$609.99." 

4.  Did  W.  T.  Stokes,  in  paying  for  the  conveyance  made 
to  him  by  Geo.  F.  Cole,  use  the  money  of  the  estate ;  and  if 
so,  how  much  ?    Answer:  "Not  any." 

His  Honor,  in  his  charge  to  the  jury,  stated, "  that  the 
burden  in  this  case  is  on  the  plaintiff,  and  the  Court  charges 
you  that  the  allegations  material  to  establish  the  charge  of 
fraud  must  be  proven  so  as  to  produce  belief  of  their  truth 
in  the  minds  of  the  jury." 
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There  was  judgment  on  the  verdict  for  the  defendant,  and 
plaintiff  appealed,  assigning  error  in  the  charge,  as  above 
stated. 

Messrs.  Boone  &  Parker  and  W.  W.  Kitchin,  for  plaintiff 
(appellant). 

Messrs.  J.  W.  Graham  and  V.  S.  Bryant,  for  defendant. 

Shepherd,  C.  J.:  In  order  to  dispose  of  this  appeal,  it  is 
only  necessary  to  determine  whether  there  was  error  on  the 
part  of  his  Honor  in  charging  the  jury  that  the  burden  was 
upon  the  plaintiff  to  establish  the  fraud  alleged  in  the  repli- 
cation and  embodied  in  the  first  issue. 

The  plaintiff  is  the  administrator  and  sole  distributee  and 
heirof  hisdeceasedwifeCaroliueCole,andhebringsthisaction 
against  the  defendant,  who  is  the  executor  of  Stokes,  deceased, 
to  recover  the  amount  due  his  intestate  under  the  will  of  her 
father,  the  said  Stokes.  The  defendant  denies  his  liability 
and  relies  upon  a  deed  executed  to  him  by  the  plaintiff  on 
May  1, 1890,  conveying  to  the  defendant  all  of  the  plaintiff's 
interest,  real  and  personal,  in  the  said  estate.  At  the  time 
of  the  execution  of  the  above  mentioned  deed  the  defendant 
had  not  made  his  final  settlement  as  executor,  and  the  fidu- 
ciary relation  therefore  still  existed  between  him  and  the 
plaintiff.  It  is  well  settled  that  an  executor  or  administrator 
in  dealing  with  the  estate,  and  with  those  who  are  interested 
therein,  is  regarded  as  a  trustee,  and  as  such  is  subject  to  that 
principle  which  raises  a  presumption  of  fraud  against  him 
when  he  undertakes  to  purchase  the  trust  property  from  his 
cestui  que  trust.  In  respect  to  purchases  of  trust  property, 
real  or  personal,  directly  or  indirectly,  from  himself,  whether 
privately  or  at  auction,  the  law  considers  them  invalid ;  and, 
says  Pearson,  J.,  in  Brothers  v.  Brothers,  7  Ired.  Eq.,  150, 
even  if  the  trustee  "gives  a  fair  price,  the  cestui  que  trust  has 
his  election  to  treat  the  sale  as  a  nullity,"  and  this  "  not 
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because  there  is,  but  because  there  may  be  fraud."     PcUton  v. 
Thompson,  2  Jones  Eq.,  285;.  StiUey  v.  Rice,  67  N.  C,  178; 
Froneberger  v.  Lewis,  79  N.  C,  426 ;  Gibson  v.  Barbour,  100 
N.  C,  192.     In  respect  to  purchases,  as  in  this  case,  from  the 
cestui  que  trust,  the  Court  of  Chancery,  in  the  time  of  Lord 
Erskine,  seemed  much  inclined  to  impose  a  total  disability 
on  the  trustee.    This  view,  however,  did  not  prevail,  and  his 
power  to  so  contract  is  not  absolutely  prohibited,  though, 
remarks  Ruffin,  J.,  in  Boyd  v.  Hawkins,  2  Dev.  Eq.,  195,  the 
restrictions  imposed  "almost  extinguish  it."     He  further 
observes  that  such  transactions  are  viewed  with  anxious  jeal- 
ousy, and  that  "  it  must  appear  that  the  relation  has  ceased, 
at  least  that  all  necessity  for  activity  in  the  trust  has  termi- 
nated, so  that  the  trustee  and  cestui  que  trust  are  two  persons, 
each  at  liberty,  without  the  concurrence  of  the  other,  to  con- 
sult his  own  interest,  and  capable  of  vindicating  it;  or  that 
there  was  a  contract  definitely  made,  the  terms  and  effect  of 
which  were  clearly  understood,  and  that  there  was  no  fraud 
or  misapprehension,  and  no  advantage  taken  by  the  trustee 
of  the  distress  or  ignorance  of  the  other  party.    The  pur- 
chase must  also  be  fair  and  reasonable.     Coles  v.  Trecothick, 
9  Ves.,  246 ;  Fox  v.  Macreath,  2  Bro.  C.  C,  400.    These  cases 
are  not  allowed  to  turn  on  nice  inquiries  whether  it  might 
not  possibly  be  for  the  benefit  of  the  cestui  que  trust  to  make 
that  particular  contract  rather  than  none  at  all,  but  when 
there  is  a  fair  judicial  doubt,  as  some  of  the  cases  express  it, 
whether  the  trustee  has  not  availed  himself  of  his  confiden- 
tial situation  to  obtain  selfish  advantage,  the  contract  cannot 
stand." 

Lord  Elden  said,  in  Coles  v.  Trecothick,  supra,  "  that  a 
trustee  may  buy  from  the  cestui  que  trust,  provided  there  is  a 
distinct  and  clear  contract,  ascertained  to  be  such  after  a  jeal- 
ous and  scrupulous  examination  of  all  the  circumstances, 
that  the  cestui  que  trust  intended  the  trustee  should  buy,  and 
there  is  no  fraud,  no  concealment,  no  advantage  taken  by 
18 
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the  trustee  of  information  acquired  by  him  in  the  character 
of  trustee."  Again,  it  is  said  "  that  the  trustee  must  show 
that  he  took  no  advantage  whatever  of  his  situation,  and  that 
he  gave  to  his  cestui  que  trust  all  the  information  which  he  pos- 
sessed." Fox  v.  Macreath,  supra ;  White  &  Tudor  L.  C.  Eq., 
261,  note.  Mr.  Pomeroy  says  that  the  trustee  must  show  by 
"  unimpeachable  and  convincing  evidence  that  the  bene- 
ficiary, being  mi  genwis,  had  full  information  and  complete 
understanding  of  all  facts  concerning  the  property,  and  the 
transaction  itself,  and  the  person  with  whom  he  was  dealing, 
and  gave  a  perfectly  free  consent,  and  that  the  price  was  fair 
and  adequate,  and  that  he  made  to  the  beneficiary  a  perfectly 
honest  and  complete  disclosure  of  all  knowledge  or  informa- 
tion *  *  *  possessed  by  himself,  or  which  he  might  with 
reasonable  diligence  have  possessed,"  etc.  2  Pom.  Eq.  Jur., 
958 ;  Hill  on  Trustees,  237 ;  Bispham  Eq.,  sec.  237 ;  Davine 
v.  Faumey,  2  John  Ch.,  251 ;  Baxter  v.  Costin,  Busb.  Eq., 
262;  McLcod  v.  Bullard,  86  N.  C,  210;  Adkins  v.  Withers,  94 
N.  C,  581. 

The  foregoing  extracts  are  reproduced  for  the  purpose  of 
showing  the  nature  and  strength  of  the  rule  which  equity 
has  laid  down  for  the  protection  of  cestuis  que  trust  when  con- 
tracting with  their  trustees,  and  we  are  very  clearly  of  the 
opinion  that  the  principle  applies  in  all  its  rigor  to  the  pres- 
ent case.  It  was  not  contended  that  the  trust  was  closed 
when  this  transaction  took  place,  and  the  instrument  set  up 
in  bar  of  the  plaintiff's  recovery  is  not,  as  insisted,  a  mere 
release,  but  most  essentially  a  conveyance  of  the  plaintiff's 
entire  interest  in  the  estate,  both  real  and  personal.  Under 
these  conditions  the  presumption  of  fraud  arose,  and  the  jury 
should  have  been  so  instructed.  The  fact  that  the  plaintiff's 
lawyer  was  present  and  advised  him  in  the  matter  is  one  of 
the  circumstances  to  be  considered  in  rebuttal  of  the  pre- 
sumption, but  does  not  prevent  the  application  of  the  pre- 
sumption itself.     Whether  a  full  and  complete  disclosure  was 
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made  to  the  plaintiff's  lawyer — whether,  indeed,  the  defend- 
ant's lawyer,  who  made  the  purchase  for  him,  had  been  put 
into  possession  of  all  the  circumstances  by  his  client  (and 
this  seems  doubtful),  and  whether,  in  consideration  of  the 
place  and  manner  of  the  settlement,  the  means  of  inquiry 
were  at  hand,  are  elements  to  be  considered  in  determining 
whether  the  trustee  had  placed  himself  in  a  condition  to  pur- 
chase of  his  cestui  que  trust,  but,  as  we  have  seen,  they  do  not 
preveut  the  operation  of  the  presumption  of  fraud,  so  as  to 
shift  the  burden  of  proof. 

We  have  examined  with  much  care  the  cases  cited  in 
behalf  of  the  defendant,  and  are  entirely  satisfied  that  they 
do  not  conflict  in  the  slightest  degree  with  the  principles 
above  stated.     There  was  error  in  placing  the  burden  upon 

the  plaintiff,  instead  of  the  defendant. 

New  Trial. 


W.  G.  LeDUC,  Receiver  of  PEOPLES  NATIONAL  BANK,  v.  E.  F. 

MOORE  et  al. 

Certiorari — Lost  Appeal — Conflicting  Statements  of  Counsel. 

Where  the  petition  for  a  certiorari  is  based  upon  the  allegation  that  in 
the  Court  below  plaintiff's  counsel  orally  accepted  notice  of  peti- 
tioner's appeal  and  extended  the  time  for  stating  the  case,  and  it 
is  conceded  that  the  record  in  the  Court  below  contains  no  entries 
as  to  such  agreement,  and  the  plaintiffs  counsel  denies  the  same, 
this  Court  will  not  undertake  to  decide  between  the  conflicting 
statements  of  counsel,  but  will  adhere  strictly  to  Rule  No.  39  of  the 
Supreme  Court. 

Petition  of  defendants  for  writ  of  certiorari.  The  case  was 
tried  at  April  Term,  1893,  of  Franklin  Superior  Court,  before 
Shvford,  J.y  and  a  jury,  and  there  are  conflicting  affidavits 
of  counsel  and  others  as  to  verbal  notice  of  appeal  and  agree* 
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ment  of  counsel  as  to  extension  of  time  for  making  statement 
of  case  on  appeal. 

Mr.  N.  Y.  Qulley,  for  petitioners. 
Mr.  T.  H.  Sutton,  contra. 

Burwell,  J.:  The  petitioner  bases  his  application  for  a 
writ  of  certiorari  upon  the  allegation  that  in  the  Court  below 
plaintiff's  counsel  orally  accepted  notice  of  his  appeal  and 
extended  the  time  for  stating  the  case.  It  is  conceded  that 
the  record  in  that  Court  does  not  show  that  an  appeal  was 
asked  at  the  trial,  or  that  any  notice  of  an  appeal  was  waived 
or  accepted,  or  that  the  time  for  stating  the  case  was  extended. 
The  plaintiff's  counsel  denies  that  he  made  any  such  agree- 
ment. His  denial  puts  an  end  to  the  matter,  for  we  cannot 
undertake  to  decide  between  them,  but  must  adhere  strictly 
to  the  rule  of  this  Court  (No.  39)  and  follow  the  decisions 
heretofore  made  in  like  cases,  the  latest  of  which  is  Sondley 
v.  Asheville,  112  N.  C,  694.  Motion  Denied. 


W.  A.  COX,  Administrator,  v.  NANCY  A.  JONES  et  al. 

Appeal — Defective  Record — Laches  in  Perfecting  Record. 

Where  a  case  was  remanded  from  this  Court  at  Spring  Term,  1892,  to  the 
end  that  appellant  might  have  a  lost  record  supplied  by  proper  pro- 
ceedings in  the  Court  below,  which  has  not  been  done,  and  the 
record  is  as  defective  as  when  the  order  of  remand  was  made, 
though  three  or  four  terms  of  the  Superior  Court  in  that  county 
have  transpired  and  no  excuse  is  rendered  for  the  laches,  the  case 
will  be  dismissed  on  motion  of  appellee  under  Rule  15  of  the  Supreme* 
Court. 
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Messrs.  Devereux  &  Batcfielor,  for  plaintiff. 
Mr.  H.  R.  Kornegay,  for  defendants. 

Clark,  J.:  This  was  a  motion  made  in  September,  1888,  to 
set  aside  a  judgment  rendered  in  a  special  proceeding  in 
1871.  The  appeal  was  docketed  here  at  Fall  Term,  1891.  The 
record  of  the  special  proceeding  not  being  sent  up,  a  certio- 
rari was  sent  down,  to  which  the  Clerk  returned,  that  after 
diligent  search,  only  fragmentary  parts  thereof  could  be 
found,  and  these  he  sent  up.  Thereupon,  at  Spring  Term 
1892,  the  case  was  remanded  (110  N.  C,  309),  to  the  end  that 
the  appellant  might  take  steps  to  have  the  lost  record  sup- 
plied by  proper  proceedings  in  the  Court  below.  This  he 
has  not  done,  and  the  Court  is  unable  to  pass  upon  the  case 
as  presented  in  the  voluminous,  irregular  and  insufficient 
transcript.  The  record  is  as  defective  as  when  the  order  of 
remand  was  made,  though  since  then  there  have  been  three 
or  four  terms  of  the  Superior  Court  in  that  county.  No 
excuse  is  rendered  which  atones  for  this  laches.  The  cause 
having  l^een  here  two  terms  since  (Fall  Term,  1892,  and 
Spring  Term,  1893),  the  motion  of  appellee  to  dismiss  the 
appeal  under  Rule  15  is  allowed.  Brantly  v.  Jordan,  92  N.  (\, 
291 ;    Wiseman  v.  Commissioners,  104  N.  C,  330. 

Appeal  Dismissed. 


J.  L.  STEWART  et  al.  v.  B.  C.  BARDIN  et  al. 

Mortgage  Without  Power  of  Sale — Power  Given  to  Mortgagee  to 
Receive  Rents  After  Default — Right  to  Foreclose  Mortgage 
Through  the  Courts. 

A  provision  in  a  mortgage  which  contains  no  power  of  sale,  that,  after 
default  in  payment  of  the  debt,  the  mortgagee  may  take  possession 
of  the  land  and  receive  the  rents  until  the  rights  of  the  parties  shall 
be  fully  adjusted  "according  to  law,"  does  not  prevent  the  mort- 
gagee from  seeking  a  sale  of  the  land  under  a  decree  of  foreclosure. 
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Civil  action,  tried  at  March  Term,  1893,  of  Pender. 
Superior  Court,  before  WinaUm,  J,  and  a  jury,  to  foreclose  a 
mortgage  given  by  the  defendants  to  the  plaintiff. 

The  jury  returned  a  verdict  that  defendant  was  indebted 
to  plaintiff  in  the  sum  of  $200  and  interest,  and  judgment 
was  rendered  ordering  a  sale  of  the  land.  The  defendants 
excepted,  contending  that  the  mortgage,  by  its  terms  and 
conditions,  did  not  convey  the  land  or  authorize  its  sale  to 
pay  the  debt,  but  only  the  rents  and  profits  thereof. 

The  condition  contained  in  the  mortgage  was  as  follows: 

"If  we,  or  either  of  us,  or  our  personal  representatives, 
shall  pay  back  to  the  said  J.  L.  Stewart  the  sum  of  $200,  on 
or  before  the  first  day  of  January  next,  then  this  instrument 
shall  be  null  and  void ;  but  in  case  we  fail  to  make  said  pay- 
ment, then  this  instrument  shall  be  in  full  force  and  effect. 
And  it  is  further  understood  that,  until  default  made  as  afore- 
said, that  we,  the  grantors  aforesaid,  shall  have  and  keep 
possession  of  said  land;  but  after  default  it  shall  be  lawful 
for  the  said  J.  L.  Stewart  and  his  assigns  to  enter  upon  said 
land,  hold,  occupy  and  receive  the  rents  and  profits  of  said 
land  until  the  rights  of  the  parties  hereunder  shall  be  fully 
adjusted  according  to  law,  it  being  the  true  intent  of  this 
instrument  to  secure  to  the  said  J.  L.  Stewart  the  payment  of 
the  said  sum  of  $200  on  the  first  day  of  January  next." 

« 

Mr.  R.  O.  Burton,  for  plaintiffs. 
No  counsel,  contra. 

Burwkll,  J.:  The  mortgage  which  the  plaintiffs  seek  to 
foreclose  in  this  action  has  in  it  no  power  of  sale,  and  pro- 
vides that,  after  default,  the  mortgagee  or  his  assigns  may 
take  possession  of  the  mortgaged  premises  and  receive  the 
rents  "  until  the  rights  of  the  parties  shall  be  fully  adjusted 
according  to  law."  We  find  nothing  in  this  inconsistent  with 
plaintiff's  assertion  of  right  to  have  the  land  sold  under  a 
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decree  of  foreclosure  if  the  debt  is  not  paid.  It  only  incor- 
porates in  the  deed,  as  an  express  stipulation  between  the 
parties,  what  the  law,  without  its  insertion  therein,  would 
have  adjudged  to  be  the  mortgagee's  rights.  The  right  to 
receive  the  rents  after  default  is  in  nowise  inconsistent  with 

the  asserted  right  to  have  the  land  itself  sold. 

No  Error. 


O.  B.  COX  v.  C.  F.  GRISHAM. 

Practice — Pleading — Amendment  of  Process  and  Pleadings  in 

Justice's  Court. 

m 

1.  A  Justice  of  the  Peace  has  power  to  amend  any  warrant,  process, 

pleading  or  proceeding  in  any  action  pending  before  him,  either 
civil  or  criminal,  either  in  form  or  substance;  therefore, 

2.  Where,  in  an  action  of  claim  and  delivery  of  personal  property,  the 

allegation  as  to  the  value  was  omitted  in  the  summons,  the  Justice 
of  the  Peace  properly  allowed  a  motion  to  amend  by  filling  in  the 
blank  left  for  such  allegation. 

3.  In  such  case,  the  evidence  being  uncontradicted  that  the  value  was 

less  than  fifty  dollars,  such  amendment  could  have  been  made  after 
verdict  and  judgment;  and  if  the  omission  was  by  mistake  or  inad- 
vertence, the  amendment  could  have  been  allowed  in  the  Superior 
Court,  not  to  give  jurisdiction,  but  to  make  it  appear  by  the  sum- 
mons that  it  had  not  been  improperly  exercised. 

Action  of  claim  and  delivery,  heard  on  appeal  from  a 
Court  of  a  Justice  of  the  Peace,  before  Armfidd,  J.f  at  Fall 
Term,  1890,  of  Onslow  Superior  Court.  From  a  judgment 
dismissing  the  action  the  plaintiff  appealed. 

Messrs.  Batchelor  &  Deverevx,  for  plaintiff  (appellant). 
No  counsel,  contra. 
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Clark,  J.:  This  was  an  action  for  the  recovery  of  a  sow 
and  five  pigs.  The  original  summons  failed  to  show  the 
value  of  the  property,  and  the  Justice  allowed  a  motion  to 
amend  the  summons  by  filling  in  the  blank  left  for  allega- 
tion of  the  value,  with  the  words  "ten  dollars."  The  defen- 
dant offered  no  evidence,  but  upon  judgment  being  rendered 
against  him  he  appealed.  In  the  Superior  Court  the  defen- 
dant moved  to  dismiss  the  action,  on  the  ground  that  the 
Justice  had  no  power  to  amend  the  warrant.  This  motion 
was  erroneously  allowed. 

The  Justice  had  ample  authority  to  grant  the  amendment. 
Section  908  of  The  Code  provides  that  a  Justice  of  the  Peace 
"shall  have  power  to  amend  any  warrant,  process,  pleading 
or  proceeding"  in  any  action  pending  before  him,  either 
civil  or  criminal,  "either  in  form  or  substance."  To  same 
purport  is  The  Code,  §  840,  Rule  9 ;  also  section  273,  which 
permits  an  amendment "  inserting  other  allegations  material 
to  the  case." 

The  evidence  uncontradicted  being  that  the  value  of  the 
property  was  less  than  fifty  dollars,  this  amendment  could 
have  been  allowed  even  after  verdict  and  judgment.  Had 
the  averment  of  value  been  omitted  from  the  summons,  as 
it  doubtless  was,  by  mistake  or  inadvertence,  the  amendment 
could  have  been  allowed  even  on  the  trial  in  the  Superior 
Court,  not  to  give  jurisdiction,  but  to  make  it  appear  by  the 
summons  that  it  had  not  been  improperly  exercised.  "Such 
amendment  would  relate  back  to  the  date  of  the  summons. 
It  could  not  work  injustice  to  the  parties,  because,  in  fact,  the 
jurisdiction  existed.  It  only  helped,  cured  defective  process." 
Leathers  v.  Morris,  101  N.  C,  184.  In  State  v.  Sykes,  104 
N.  C,  694,  Merrimon,  C.  J.,  says:  "Procedure  and  proceed- 
ings before  Justices  of  the  Peace  are  generally  more  or  less 
informal  and  summary.  They  are  favored  by  every  reason- 
able intendment,  and  are  to  be  helped  by  the  free  exercise  of 
the  large  powers  conferred  by  the  statute  (The  Code,  §  908) 
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upon  the  Courts  where  the  action  in  which  they  appear  may 
be  pending,  to  amend  them  as  to  form  or  substance  at  any 
time  before  or  after  judgment.  State  v.  Smith,  103  N.  C,  410, 
and  cases  there  cited/'  To  same  purport  are  State  v.  Baker, 
106  N.  C,  758;  and  State  v.  Norman,  110  N.  C,  484. 

Error. 


SIMEON  WOOTEN  et  ai.  v.  N.  M.  OUTLAW  et  al. 

Evidence — Declarations  of  Assignor  of  Note,  when  Incompetent. 

The  declaration  of  an  assignor  of  a  note  as  to  the  amount  due  thereon 
is  incompetent  in  an  action  on  the  note,  unless  shown  to  have  been 
made  before  the  assignment  and  against  interest. 

Civil  action,  tried  at  August  Term,  1893,  of  Duplin  Supe- 
rior Court,  before  Bryan,  J. 

The  action  was  for  the  foreclosure  of  a  mortgage  made  by 
F.  M.  Outlaw  and  wife  to  N.  B.  Outlaw,  and  by  him  assigned 
to  the  plaintiff  Simeon  Wooten.  F.  M.  Outlaw,  the  mort- 
gagor, is  dead,  and  his  widow  and  heirs  at  law  are  the  defen- 
dants. It  was  admitted  upon  the  trial  that  the  said  F.  M. 
•Outlaw  executed  the  note  and  mortgage,  as  alleged  in  the 
complaint,  and  that  they  were  transferred  to  the  plaintiff 
Wooten  prior  to  April  15, 188fi.  The  defendants  relied  upon 
the  sole  defence  of  payment. 

One  Arnett,  a  witness  for  the  defendants,  testified  that  after 
the  death  of  F.  M.  Outlaw  he  heard  N.  B.  Outlaw  say  that 
F.  M.  Outlaw  owed  him  seventy  or  eighty  dollars,  and  that  he 
heard  him  say  this  seven  or  eight  years  ago.  Upon  cross- 
examination,  he  said  it  might  not  have  been  more  than  six 
years  since  he  heard  the  above  conversation.  This  evidence 
was  objected  to  by  the  plaintiff,  upon  the  ground  that  it  was 
not  shown  that  this  conversation  occurred  prior  to  the  transfer 
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of  the  note  and  mortgage  to  the  plaintiff  Wooten,  and  that 
the  declarations  of  N.  B.  Outlaw,  made  after  the  transfer, 
were  incompetent.  Objection  sustained,  and  the  defendants 
excepted.  There  was  other  testimony  tending  to  show  credits 
of  $100  and  of  $25  upon  the  note,  and  these  credits,  as  also 
one  of  $41.80,  were  admitted. 

The  issue  submitted  was :  Has  the  note  declared  on  been 
paid  ?    To  which  the  jury  responded  "  No." 

His  Honor  gave  judgment  for  the  balance,  after  deducting 
the  credits  above  set  out,  and  interest  and  for  foreclosure  of 
the  mortgage.     Defendants  appealed. 

Messrs.  Allen  cfc  Dortch,  for  plaintiff. 

Mr.  H.  R.  Kornegay,  for  defendants  (appellants). 

MacRak,  J. :  By  the  admissions  of  the  parties,  all  other 
issues,  except  that  arising  upon  the  plea  of  payment,  were 
eliminated.  Both  of  the  credits  claimed  by  defendants  were 
allowed,  and  an  additional  credit  of  $41.80  was  also  given. 
There  was  no  testimony  showing  the  dates  of  said  credits,  and 
a  calculation  will  show  that  in  the  judgment  these  credits 
were  allowed  as  of  the  times  at  which  they  were  admitted  in 
the  complaint.  As  to  the  credit  of  twenty-five  dollars,  the 
testimony  does  not  enlighten  us  as  to  the  time  it  should  have 
been  entered,  but  it  will  appear  to  have  been  given  about 
the  same  time  that  the  credit  of  $100  was  allowed- 

The  rejected  testimony  was  not  competent,  unless  it  was 
made  as  a  declaration  against  interest  while  N.  B.  Outlaw 
was  the  holder  of  the  note  and  mortgage,  and  the  defendant 
failed  to  show  that  he  was  still  the  owner  at  the  time  of  the 
alleged  declaration.  Indeed,  the  rejection  of  this  testimony 
can  work  no  harm  to  the  defendant,  for,  if  admitted,  it  would 
be  consistent  with  the  other  testimony  in  the  action. 

No  Error. 
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BOYKIN,  CARMER  &  CO.  v.  JOHN  C.  WRIGHT. 

* 

Time  of  Docketing  Appeal — Motion  to  Dismiss — Accepting  Ser- 
vice of  Case  no  Waiver  of  Right  to  Dismiss. 

Where  a  judgment  was  rendered  in  a  Superior  Court  at  February  Term, 
1892,  and  appellee  agreed  that  appellant  might  have  "  thirty  days 
to  perfect  appeal,"  and  upon  the  "  case"  there  was  an  endorsement 
as  follows-—"  Service  accepted  December  81, 1892  " — and  the  appeal 
was  docketed  in  March,  1898:  Held,  that  the  endorsement  of  accept- 
ance of  service  of  the  case  does  not,  in  itself1,  constitute  a  waiver 
of  appellee's  right  to  have  the  appeal  dismissed  because  not  dock- 
eted within  the  prescribed  time. 

This  was  a  motion  to  dismiss  the  appeal. 

Mr.  W.  R.  Allen,  for  plaintiffs. 

Mr.  R.  0.  Burton,  for  defendant  (appellant). 

Burwell,  J.:  The  judgment  was  rendered  at  February 
Term,  1892,  of  the  Superior  Court.  The  appeal  was  dock- 
eted in  this  Court  March  13, 1893.  It  appears  in  the  record 
that  the  appellee  agreed  that  the  appellant  might  have 
"thirty  days  to  perfect  appeal."  Upon  "the  case"  is  this 
endorsement — "Service  accepted  December  31, 1892" — and 
this  is  signed  by  counsel  who  represented  plaintiffs  in  the 
Court  below. 

We  do  not  think  this  endorsement,  standing  alone,  consti- 
tutes in  any  degree  a  waiver  of  the  appellee's  right  to  insist 
that  the  appeal  shall  be  dismissed  because  not  docketed  here 
within  the  prescribed  time.  His  motion  to  dismiss  must  be 
allowed.  Appeal  Dismissed. 
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MARY  E.  PASS,  Administratrix  of  JAMES  C.  PASS  v.  JAMES   F. 

SHINE. 

Contract  —Interest — Mortgage. 

Where  it  was  stipulated  in  a  mortgage  securing  a  note  bearing  interest 
at  six  per  cent,  per  annum,  that  after  default  in  payment  of  the 
note  the  maker  should  pay  eight  per  cent,  per  annum  during  the 
continuance  of  such  default:  Held,  in  an  action  to  foreclose  the 
mortgage,  that  the  plaintiff  is  entitled  to  recover  the  debt,  with 
eight  per  cent,  interest  after  maturity,  as  provided  in  the  mort- 
gage. 

This  is  a  civil  action  instituted  to  foreclose  a  mortgage, 
tried  at  August  Term,  1893,  of  the  Superior  Court  of  Duplin 
County,  before  Bryan,  «/.,  a  jury  trial  being  waived. 

It  was  admitted  that  the  defendant  executed  and  delivered 
to  the  plaintiff  on  the  1st  day  of  December,  1882,  the  note 
declared  on,  a  copy  of  which  is  as  follows: 

$874.45.  Six  months  after  date,  for  value  received,  we 
promise  to  pay  Mary  E.  Pass,  administratrix  of  James  C.  Pass, 
or  order,  the  sum  of  eight  hundred  and  seventy-four  dollars 
and  forty-five  cents,  with  interest  from  date,  and  secured  by 
mortgage  deed  on  land  bearing  even  date  with  this  note. 

As  witness  our  hands  and  seals,  this  the  1st  day  of 
December,  1682.        (Signed)        Jas.  F.  Shine.    [Seal.] 

Eliza  Shine.       [Seal.] 

It  was  also  admitted  that  no  part  of  the  note  has  been 
paid,  except  the  sum  of  $100,  paid  October  30,  1891. 

It  was  also  admitted  that  on  said  1st  day  of  December, 
1882,  the  defendant  conveyed  the  land  described  in  the 
complaint  to  the  plaintiff  by  mortgage  deed  to  secure  the 
payment  of  said  note,  and  that  in  the  mortgage  deed,  after 
conferring  a  power  of  sale  upon  failure  to  pay  the  note  and 
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interest  when  due,  and  all  costs,  charges  and  taxes,  there  was 
the  following  stipulation  and  agreement: 

"It  is  further  agreed  that  upon  default  in  making  such 
payment,  we  promise  to  pay  interest  on  said  note  at  the  rate 
of  eight  per  cent,  per  annum  during  the  continuance  of  such 
default." 

Upon  the  admissions  and  the  pleadings,  the  plaintiff 
insisted  that  she  was  entitled  to  recover  judgment  for  the 
amount  of  said  note,  subject  to  said  credit  of  $100,  with  six 
per  cent,  thereon  for  six  months,  and  that  there  being  a 
failure  to  pay  at  the  end  of  six  months,  interest  after  that 
time  ought  to  be  computed  at  the  rate  of  eight  per  cent., 
according  to  the  agreement  in  the  mortgage.  The  defen- 
dant insisted  that  plaintiff  was  entitled  to  recover  no  more 
than  six  per  cent,  interest  for  any  part  of  the  time. 

His  Honor  being  of  opinion  with  the  plaintiff,  rendered 
judgment  accordingly,  and  the  defendant  excepted  and 
appealed. 

Messrs.  Allen  &  Dortch,  for  plaintiff. 

Mr.  H.  R.  Kornegay,  for  defendant  (appellant). 

Avery,  J. :  The  defendant  might  have  lawfully  agreed  by 
the  terms  of  the  note  itself  to  pay  interest  at  the  rate  of  eight 
per  cent,  from  the  date  of  its  execution.  By  failing  to  spec- 
ify a  higher  rate  he,  in  contemplation  of  law,  intended  that 
the  debt  should  bear  only  six  per  cent,  interest  until  matur- 
ity. To  secure  this  debt  he  executed  a  deed  conveying  his 
own  land,  in  which  his  wife  (now  dead)  joined.  The  action 
is  brought  against  James  F.  Shine  only,  to  foreclose  the 
mortgage  after  default  in  the  payment  of  the  note.  We  can 
conceive  of  no  reason  why  the  defendant  could  not  lawfully 
contract  in  the  deed  itself,  as  be  could  have  agreed  in  the 
note,  that  the  rate  of  interest  should  be  eight  per  cent,  after 
maturity.    It  has  generally  been  conceded  by  the  Courts  of 
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this  country  that  interest  "  is  allowable  as  damages  for 
default  in  the  performance  of  a  contract  to  pay  money." 
11  Am.  &  Eng.  Eric,  383.  By  special  agreement  a  lawful 
rate  may  be  paid  from  the  date  of  contracting  a  debt  till  it 
becomes  due.  The  fact  that  the  creditor  is  content  with  a 
lower  rate  before  maturity  does  not  affect  his  right  to  demand 
under  a  special  agreement  a  higher  rate,  not  exceeding  the 
limit  fixed  by  law,  after  maturity.     The  judgment  is 

Affirmed. 


A.  F.  WILLIAMS,  Administrator  of  HARPER  WILLIAMS  v. 

MOSES  COOPER. 

Witness — Competency  Under  Section  590  of  The  Code. 

1.  Incompetency  of  a  witness  under  Section  590  of  The  Code  attaches 

only  to  the  surviving  party  to  the  transaction,  and  in  an  action  on 
a  bond  plaintiff  administrator  of  a  deceased  person  is  competent 
to  prove  the  execution  by  the  defendant  of  the  bond. 

2.  Where  a  plaintiff,  administrator  and  distributee  of  a  deceased  person, 

testified  only  to  the  execution  of  the  bond,  this  did  not  confer  upon 
the  defendant  the  right  to  testify  as  to  payments  made  by  him  on 
the  bond,  nor  to  cross-examine  the  plaintiff  administrator  in 
regard  to  such  alleged  payments. 

Civil  action  to  recover  the  amount  of  a  note  executed  by 
the  defendant  to  the  intestate  of  the  plaintiff,  tried  before 
Bryan,  J.,  and  a  jury,  at  August  Term,  1893,  of  Duplin  Supe- 
rior Court,  on  appeal  from  a  judgment  of  a  Justice  of  the  Peace. 

The  plaintiff  was  a  distributee  of  his  intestate's  estate. 
On  the  trial  plaintiff  was  allowed,  under  objection,  to  testify 
to  the  execution  by  the  defendant  of  the  note  sued  on.  On 
cross-examination  he  testified  that  he  knew  of  no  payments 
made  on  the  note  by  defendant  to  the  intestate.  The  defen- 
dant then  offered  himself  as  a  witness,  and  proposed  to  prove 
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that  be  bad  paid  the  note  sued  on  to  the  intestate  of  plaintiff. 
Objection  being  made  to  the  proposed  testimony,  it  was 
excluded.  Thereupon  his  Honor  directed  the  jury  to  answer 
the  issue  as  to  payment  in  the  negative,  and  defendant 
excepted  and  appealed  from  the  judgment  rendered  thereon. 

Mr.  A.  D.  Ward,  for  plaintiff. 

Mr.  H.  R.  Kornegay,  for  defendant  (appellant). 


Clark,  J.:  The  plaintiff,  administrator  aud  distributee  of 
the  payee,  was  competent  to  prove  the  execution  of  the  bond 
by  the  defendant.  The  incompetency  attaches  only  to  the 
surviving  party  to  the  transaction.  The  Code,  §  590.  The 
representative  of  the  deceased  can  testify,  if  he  so  elect,  under 
penalty  of  making  the  surviving  party  a  competent  witness 
to  the  same  transaction.  Thompson  v.  Humphrey,  83  N.  C  , 
416.  On  cross-examination  by  the  defendant,  witness  stated 
that  he  did  not  know  of  any  payment  made  by  the  defendant. 
The  witness  was  not  examined  in  his  own  behalf,  except  in 
regard  to  the  execution  of  the  note.  This  rendered  the  defen- 
dant a  competent  witness  only  "concerning  the  same  trans- 
action or  communication  "  by  the  very  terms  of  the  statute. 
Keder  v.  Mauney,  89  N.  C,  369 ;  Burnett  v.  Savage,  92  N.  C, 
10;  Sumner  v.  Candler,  92  N.  C,  634;  Hughes  v.  Boone,  102 
N.  C,  137 ;  Bunn  v.  Todd,  107  N.  C,  266. 

Nor  could  the  door  be  opened  wider  by  the  defendant 
cross-examining  the  witness  as  to  another  transaction,  to-wit, 
payment  on  the  note,  as  to  which  the  witness  was  not  offered, 
and  did  not  testify  in  chief.  To  permit  this  course  would 
be  to  nullify  that  portion  of  the  section  (590)  which  restricts 
the  competency  of  the  opposite  party  when  an  administrator 
has  been  offered  as  a  witness  to  the  "  same  transaction."  This 
would  become  meaningless  if  the  opposite  party  could,  by 
cross-examining  as  to  other  matters,  make  himself  competent 
as  to  them  also.  No  Error. 
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J.  F.  MAXWELL  et  al.  v.  HENRY  McIVER. 

Issues,  Failure  to  Tender — Amendment  of  Pleadings — Irrelevant 

Testimony, 

1.  Where  an  issue  involved  by  the  pleadings  was  not  tendered,  and  the 

issues  submitted  were  not  objected  to  on  the  trial,  a  party  in  such 
default  cannot  complain  of  the  consequences  of  his  own  neglect. 

2.  The  allowance  of  an  amendment  to  pleadings  is  within  the  discretion 

of  the  trial  Judge,  and  a  refusal  is  not  subject  to  review. 

This  was  a  civil  action  for  a  money  demand  and  fore- 
closure of  a  mortgage  deed,  tried  before  Bryan,  J.,  and  a  jury, 
at  the  August  Term,  1893,  of  Duplin  Superior  Court. 

The  note  declared  on  is  in  the  following  words  and  figures, 
viz. : 

"On  or  before  the  first  day  of  November,  1886, 1  promise 
to  pay  J.  Flavius  Maxwell,  or  bearer,  the  sum  of  seventy-six 
dollars  and  thirty  cents  ($76.30),  for  value  received  of  him, 
with  interest  at  8  per  cent,  per  annum  from  date.  This 
February  1, 1886. 

his 

Henry  X  McIver. 

mark. 

Test:  John  O.  Bryan." 

And  on  this  note  the  following  endorsement  is  made,  viz.: 

"  Received  on  the  within  note  twenty-three  dollars  and 
ninety-six  cents.    This  April  1st  day,  A.  D.  1889." 

The  plaintiff  G.  M.  Maxwell  was  introduced  as  a  witness 
in  his  own  behalf,  and  testified  that  he  bought  the  note  sued 
on  from  his  brother  J.  Flavius;  that  in  May,  1887,  defendant 
sent  plaintiff  G.  M.  Maxwell,  $5,  which,  by  agreement  of  said 
plaintiff  and  the  defendant,  was  paid  for  indulgence  on  the 
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note  sued  on;  that  in  November,  1887,  (20  was  paid, and  in 
the  latter  part  of  December,  1888,  $30  was  paid;  that  no 
other  amount  was  paid  plaintiff  by  defendant  after  the 
transfer  of  the  said  note,  and  most  of  the  $20  and  $30  pay- 
ments were  given  for  indulgence. 

Here  defendant  asked  leave  to  amend  answer  and  set  up 
usury.    Refused.     Defendant  excepted. 

On  the  cross-examination  the  plaintiff  testified  that  no 
money  was  paid  on  the  1st  day  of  April,  1889,  but  that  the 
credit  of  $23.96  was  entered  by  the  direction  of  the  plaintiff 
under  an  agreement  entered  into  between  the  plaintiff  and 
the  defendant  at  the  time  said  payments  were  made,  to  the 
effect  that  if  the  plaintiff  had  to  deposit  said  note  as  collateral 
he  should  so  credit  it  on  account  of  the  $20  and  $30  pay- 
ments; that  the  person  to  whom  it  was  assigned  could  col- 
lect only  $75  out  of  it ;  that  plaintiff  had  to  deposit  it  as  col- 
lateral, but  afterwards  redeemed  it. 

Defendant  was  then  introduced  in  his  own  behalf,  and 
proposed  to  testify  that  he  had  paid  one  Mrs.  Merritt,  an  heir 
at  law  of  B.  W.  Kornegay,  deceased,  $33.50,  which  was  a 
charge  for  equality  of  partition  on  the  lands  mentioned  in 
the  complaint,  with  a  view  to  having  same  credited  on  the 
note  sued  on. 

Objection  by  plaintiff.    Sustained.     Defendant  excepted. 

The  defendant  then  testified  that  he  had  paid  the  plaintiff 
in  all  $55,  of  which  $5  was  paid  in  April  or  May,  1887,  and 
was  not  paid  on  the  note,  but  for  indulgence;  that  he  paid 
the  plaintiff  $20  in  November,  1887,  and  $30  about  the  last 
of  December,  1888;  that  nothing  was  paid  April  1,  1889, 
and  that  no  payment  other  than  the  $55  above  set  forth  had 
been  made  by  him. 

The  defendant  further  proposed  to  testify  that  at  the  time 

the  note  and  mortgage  sued  on  were  executed  he  thought  he 

was  renewing  the  same  to  Howell  B.  Grady  and  wife,  to 

whom  the  original  note  and  mortgage  were  given,  and  from 

19 
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whom  the  lands  described  in  the  mortgage  were  purchased  ; 
that  he  was  an  ignorant  colored  man,  unable  to  read  and 
write,  and  he  thought  the  note  and  mortgage  were  being 
executed  to  the  same  parties  as  before,  as  Mr.  J.  Flavius 
Maxwell  had  prepared  the  original  note  and  mortgage;  that 
they  met  at  Kenansville  to  renew  the  papers,  and  Mrs.  Caro- 
line Grady  was  not  present. 

This  evidence  was  objected  to  by  the  plaintiff.  Objection 
sustained.     Defendant  excepted. 

Defendant  then  offered  receipt  of  Howell  B.  Grady  and 
wife  Caroline  Grady  for  the  full  amount  of  the  purchase- 
money  of  the  land,  and  offered  as  witness  W.  H.  Grady,  who 
offered  to  testify  that  the  calculation  was  made  by  him  and 
the  settlement  made  in  his  presence,  the  receipt  written  by 
him  and  witnessed  by  him. 

This  evidence  was  objected  to  by  plaintiff.  Objection  sus- 
tained.    Defendant  excepted. 

The  defendant  then  offered  as  witness  Mrs.  Caroline  Grady, 
who  proposed  to  testify  that  she  never  gave  any  permission 
to  change  the  note  and  mortgage,  when  renewed,  from  her 
and  her  husband's  name  to  the  name  of  J.  Flavius  Maxwell, 
or  anyone  else. 

Objected  to  by  plaintiff.  Objection  sustained.  Defendant 
excepted. 

The  attorneys  for  plaintiff  and  defendant  having  filed 
two  statements  of  the  case  on  appeal,  and  not  being  able  to 
agree,  upon  request  I  have  drawn  up  this  as  the  statement 
of  the  case  on  appeal  as  settled  by  me,  this  October  5, 1893. 

Henry  R.  Bryan, 
Judge  Presiding, 

Mr.  A.  D.  Ward,  for  plaintiff. 

Mr.  II.  R.  Kornegay,  for  defendant  (appellant). 

MacRae,  J.:  The  pleadings  disclose  that  an  issue  of  fraud 
was  raised,  which  ought  to  have  been  presented  to  the  jury; 
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but  it  does  not  appear  that  any  such  issue  was  tendered  by 
defendant's  counsel,  and  no  exception  was  taken  to  the  issues 
submitted.  In  Kidder  v.  Mcllhenny,  81  N.  C,  123,  it  was 
insisted  by  the  defendant  that  the  issues  passed  on  did  not 
dispose  of  the  matters  in  controversy  in  the  pleadings,  and 
that  there  should  have  been,  and  should  now  be,  a  further 
issue  passed  on,  involving  the  validity  of  the  mortgage  as 
against  the  feme  defendant,  and  the  objection  is  thus  disposed 
of  in  the  opinion  of  the  Court:  "Nor  ought  the  defendants 
to  have  been  content  with  the  proposed  issue,  if  they  desired 
others.  They  should  have  asked  for  other  issues,  and,  if 
necessary,  they  would  have  been  allowed;  or,  if  not  allowed, 
the  refusal  would  have  constituted  matter  of  exception.  It 
might  produce  serious  inconveniences  and  delays,  if,  when  a 
party  has  opportunity  to  propose  other  and  further  issues  and 
he  refuses  or  fails  to  do  so,  he  could  then  be  heard  to  com- 
plain of  the  consequences  of  his  own  neglect,  and  thereby 
increase  the  costs,  as  well  as  delay  the  determination  of  the 
cause."  McDonald  v.  Carson,  95  N.  C,  377.  It  is  to  be  regret- 
ted that  further  issues  were  not  tendered,  for,  by  reason  of 
this  failure,  the  defendant  seems  to  be  cut  off  from  his  most 
vital  defence.     Walker  v.  Scott,  106  N.  C,  56. 

The  issues  submitted  without  objection  were :  (1)  "  What 
payments  have  been  made  on  the  note  sued  on?"  (2)  "Is 
the  plaintiff  G.  N.  Maxwell  indebted  to  defendant  by  way  of 
counterclaim;  and  if  so,  in  what  sum?" 

Upon  these  issues  the  testimony  offered  and  rejected  and 
made  the  subject  of  exception  was  irrelevant.  It  might  have 
been  very  material  if  other  issues  bad  been  submitted,  but 
as  defendant  made  no  tender  of  others,  nor  exception  to  those 
submitted,  we  are  unable  to  afford  him  any  relief. 

The  motion  to  be  permitted  to  amend  his  answer  and  set 
up  a  plea  of  usury  was  denied,  and  to  this  the  defendant 
excepted.  The  allowance  of  the  amendment  was  within  the 
discretion  of  the  presiding  Judge,  and  is  not  subject  to  review. 

No  Error. 
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J.  S.  LOCKHART  v.   V.   BALLARD  and  W.  8.  HALLYBURTON, 

Trustees  of  W.  T.  BLACKWELL.* 

Surety — Parol  Evidence  to  Show  Suretyship — Inadvertent  Admis- 
sion in  Pleadings  After  Special  Denial,  Erroneous  Judgment  on. 

1.  Parol  evidence  is  admissible  to  show  that  one  apparently  a  principal 

on  a  note  is,  in  fact,  a  surety. 

2.  Where,  after  a  specific  denial  in  an  answer  of  the  allegations  of  a  com- 

plaint, a  subsequent  paragraph  of  the  answer,  by  inadvertence, 
virtually  admitted  such  allegations,  and  in  another  suit  against 
same  defendants  by  other  parties  the  answer  specifically  denied 
such  allegations,  and  the  actions  were,  by  consent,  consolidated,  it 
was  error  in  the  Court  below  to  render  judgment  for  the  plaintiff 
in  the  first  suit  upon  such  inadvertent  admission,  for  whatever 
question  might  have  arisen  on  the  conflicting  pleading  was  obvi- 
ated by  the  consolidation  of  the  two  actions  and  the  express  denial 
in  the  latter  suit. 

Civil  action,  heard  at  June  Term,  1893,  of  Durham  Supe- 
rior Court,  before  Bryan,  J.,  the  nature  of  which,  and  the  facts 
connected  therewith,  sufficiently  appear  in  the  opinion  of 
Associate  Justice  Clark. 

Appeal  by  the  National  Exchange  Bank,  of  Dallas,  et  aL 

Messrs.  J.  S.  Manning  and  Busbee  &  Busbee,  for  appellants. 
Messrs.  W.  A.  Guthrie  and  Boone  &  Parker,  contra. 

Clark,  J.:  The  tenth  class,  into  which  the  judgment 
admits  the  appellee  creditors,  is  thus  described  in  the  deed  of 
assignment:  "To  J.  S.  Lockhart,  or  the  holders  thereof,  the 
amount  of  all  notes  and  drafts  on  which  J.  S.  Lockhart  is 
bound  as  surety,  or  acceptor,  or  endorser  for  W.  T.  Blackwell, 
all  the  same  amounting  to  about  thirty-five  thousand  dollars, 
and  having  been  done  for  the  benefit  and  accommodation  of 
W.  T.  Blackwell."     On  none  of  the  paper  set  out  in  the  judg- 

*Bubwell,  J.,  did  not  Kit. 
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ment  does  J.  S.  Lockhart  appear  as  "surety,  or  acceptor,  or 
endorser  for  W.  T.  Blackwell,"  nor  does  it  appear  that  they 
were  executed  "for  the  benefit  and  accommodation  of  WT  T. 
Blackwell."  Parol  evidence  was  competent  to  show  that,  not- 
withstanding the  apparent  relation  of  the  parties  upon  the 
face  of  the  notes  and  drafts,  the  relation  of  J.  S.  Lockhart  in 
regard  to  them  was,  in  fact,  either  that  of  "surety,  endorser  or 
acceptor  for  W.  T.  Blackwell,  or  that  they  were  executed  for 
his  benefit."  But  no  evidence  was  introduced,  and  it  was 
error  to  hold  that  this  was  established  by  admissions  in  the 
pleadings.  There  were  two  suits — one  by  creditors  claiming 
to  come  under  class  ten,  and  the  other  by  creditors  belonging 
to  the  fourteenth  class — seeking  to  restrain  the  defendants, 
assignees  of  Blackwell,  from  paying  out  to  the  plaintiffs  in 
the  first  suit  under  elass  tea.  These  two  suits  were  consoli- 
dated without  objection,  and  the  plaintiffs  in  the  two  separate 
actions  are,  in  effect,  the  real  litigants,  the  nominal  defend- 
ants being  mere  stakeholders.  The  answer  to  the  complaint 
filed  in  the  suit  first  brought  denies  specifically  the  allegation 
of  the  appellee  creditors,  plaintiffs  in  that  suit.  The  follow- 
ing section  of  the  answer,  however,  admits,  by  inadvertence 
probably,  the  ninth  allegation  of  the  complaint.  Whatever 
question  might  have  arisen  upon  this  conflicting  pleading 
was  obviated  by  the  consolidation  of  the  two  actions  and  the 
express  denial  in  the  pleadings  in  the  latter  case  that  the 
appellee  creditors  are  in  anywise  entitled  to  come  within  class 
"ten."  As  always  in  creditors'  bills,  one  creditor  can  plead 
a  defence  to  the  claim  of  another  creditor,  since  its  exclusion 
enlarges  the  fund  in  which  he  himself  is  to  share.  Oates  v. 
Lilly,  84  N.  C,  643. 

The  notes  and  drafts  sued  on  by  those  claiming  under  class 
ten  aggregate  within  a  few  thousands  of  the  thirty-five  thou- 
sand dollars  specified  in  that  clause.  This  fact,  however,  can- 
not supply,  by  itself,  evidence  to  show  that  Lockhart  was 
"surety,  endorser  or  acceptor"  on  the  notes  and  drafts  set  out 
in  the  pleadings. 
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While  the  judgment  is  erroneous  in  holding  that,  upon 
admissions  in  the  answer,  the  appellees  were  entitled  to  share 
in  class  ten,  it  may  be  that  when  the  case  goes  back  evidence 
can  be  found  to  prove  that,  notwithstanding  in  form,  J.  S. 
Lockhart  was  not  "surety,  endorser  or  acceptor  for  W.  T. 
Black  well,"  yet,  in  fact,  that  was  the  true  relation  he  occupied 
as  to  the  notes  and  drafts  in  controversy.  Soviherland  v.  Fre- 
mont, 107  N.  C,  565.  If  so,  it  would  be  decreed  that  the 
holders  thereof  should  participate  in  said  estate  under  class 
ten.  If  this  is  not  shown,  those  claimants  would  come  in  under 
section  14  and  share  pro  rata  with  the  other  creditors  named 
in  that  class.  Error. 


B.  H.  COZART  et  al.  v.  WEST  OXFORD  LAND  COMPANY. 

Specific  Performance — Breach  of  Contract — lmiefor  Jury. 

1.  On  the  trial  of  an  action  for  specific  performance  of  a  contract  to  pur- 

chase land,  it  appeared  that  the  land  had  been  sold,  pending  the 
action,  under  prior  incumbrance,  and  the  sale  confirmed  by  order 
of  Court,  with  consent  of  all  parties,  and  that  the  complaint  had 
been  amended  so  as  to  claim  damages  for  an  alleged  breach  of  con- 
tract by  defendant  to  purchase.  The  defendant  moved  in  this 
Court  to  dismiss  the  action  on  the  ground  that  the  plaintiff  did  not 
have  and  could  not  make  title  at  the  time  of  the  trial,  and  also 
because  no  contract  in  writing  between  defendant  and  plaintiff  had 
been  shown:  Held,  that  the  motion  to  dismiss  the  action  cannot  be 
allowed,  because  (1)  it  is  not  now  an  action  for  specific  perform- 
ance, and  (2)  the  defendant  cannot  avail  itself  of  section  683  of 
The  Code,  unless  it  had  been  specifically  pleaded. 

2.  Where,  on  the  trial  of  an  action  for  specific  performance  to  purchase 

land,  the  owner  alleged  an  agreement  by  plaintiff  to  take  a  certain 
amount  of  stock  in  the  defendant  corporation,  and  to  convey  the 
land  clear  of  incumbrance  by  a  specified  day,  and  his  failure  so  to 
do,  by  reason  whereof  the  defendant  was  unable  to  make  a  sale 
and  distribution  of  lots  into  which  the  land  had  been  divided: 
Held,  that  it  was  error  in  the  Court  below  to  refuse  to  submit  an 
issue  framed  to  ascertain  whether  such  sale  and  distribution  of  lots 
had  been  prevented  by  the  failure  of  plaintiff  to  remove  the  incum- 
brance and  take  the  stock. 
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Civil  action,  tried  before  Bryan,  J.,  and  a  jury,  at  April 
Term,  1893,  of  Granville  Superior  Court. 

Defendant  appealed.  The  facts  are  fully  stated  in  the 
opinion  of  Associate  Justice  MacRae. 

Mr.  T.  T.  Hicks,  for  plaintiffs. 

Messrs.  Graham  &  Graham,  for  defendant  (appellant). 

MacRae,  J. :  The  primary  object  of  this  action  was  to 
compel  specific  performance  of  an  alleged  contract  between 
plaintiff  B.  H.  Cozart  and  the  defendant  company  for  the 
purchase  by  defendant  of  plaintiff's  land,  the  discharge  by 
defendant  of  certain  liens  or  incumbrances  upon  said  land, 
and  the  issue  by  defendant  to  said  plaintiff  of  twenty  shares 
of  stock  in  defendant  company ;  and  as  ancillary  relief,  to 
enjoin  the  other  defendants  from  selling  said  land  under 
their  mortgages  or  trust  deeds,  pending  this  litigation.  A 
restraining  order  was  made.  It  appears  by  the  complaint 
that  upon  an  intimation  of  the  Judge  that  he  would  dissolve 
the  restraining  order,  it  was  agreed  between  the  parties  that 
the  defendants  Herndon  &  Cooper,  mortgagees,  might  sell 
the  land  under  their  deeds,  that  they  did  sell  the  land,  and 
the  same  was  bought  by  defendant  Herndon,  and  the  sale 
was  confirmed  by  an  order  of  Court  reciting  the  consent  of 
parties  thereto. 

Upon  these  changed  conditions  the  plaintiff  B.  H.  Cozart 
demands  damages  of  defendant  company  for  failure  to  com- 
ply with  its  contract. 

The  pleadings  are  extremely  voluminous,  the  complaint 
having  been  used  as  an  affidavit  to  obtain  the  restraining 
order,  and  much  of  it  is  directed  to  that  question.  The  com- 
plaint has  been  twice  amended,  and  there  are  several  exhib- 
its attached. 

The  defendant  company  admits  that  there  were  negotia- 
tions between  plaintiff  and  defendant  in  relation  to  the  pur- 
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chase  of  the  land  described,  but  denies  that  plaintiff  com- 
plied with  the  agreement  to  relieve  the  land  of  all  incum- 
brances over  $23,000,  or  that  plaintiff  ever  conveyed  said 
land  to  defendant  clear  of  all  liens  above  said  sum.  It  admits 
the  tender  of  a  deed,  but  denies  that  it  was  according  to  con- 
tract. Defendant  further  alleges,  that  relying  upon  plain- 
tiff's promises  to  reduce  the  liens  upon  the  land  to  $23,000 
by  a  certain  day,  it  paid  off  incumbrances  to  the  amount  of 
$3,000;  that  it  had  said  land  laid  off  and  surveyed;  that  it 
advertised  sales  to  be  made  upon  the  day  last  above  referred 
to,  and  that  by  reason  of  the  failure  of  plaintiff  to  reduce  the 
liens  upon  said  land  to  $23,000  in  compliance  with  his  agree- 
ment, the  defendant  has  been  damaged  to  the  amount  of 
$5,000.  Defendant  further  claims  the  right  to  be  subrogated 
to  the  rights  of  the  holders  of  the  incumbrances  paid  off  by 
it,  which  were  prior  liens  to  the  Herndon  and  Cooper  mort- 
gages, and  demands  further  judgment  against  plaintiff  for 
$3,000,  the  amount  so  alleged  to  have  been  paid  by  the  defen- 
dant. And  the  defendant  charges  that  it  was  induced  to 
enter  into  the  contract  or  agreement  with  plaintiff  by  the 
false  representations  of  plaintiff  that  the  incumbrances  upon 
the  land  did  not  amount  to  more  than  $19,000.  To  the 
answer  there  was  a  reply,  reiterating  the  allegations  of  the 
complaint  and  denying  all  false  representations.  The  plead- 
ings on  both  sides  abound  in  the  statement  of  evidential 
facts  and  matters  only  pertinent  upon  the  question  as  to  the 
right  of  plaintiff  to  the  restraining  order. 

In  this  Court  the  defendants  move  to  dismiss  the  action 
upon  the  ground  that  the  complaint  does  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action,  as  it  appears  that  the 
land  in  controversy  has  been  sold  by  consent  of  the  plain- 
tiffs under  the  Herndon  mortgage,  and  the  sale  has  been 
confirmed,  and  that  the  plaintiffs  cannot  execute  title  to  the 
defendant  land  company,  as  they  are  no  longer  the  owners 
of  said  land,  and  it  is  admitted  in  the  complaint  that  (he 


113.]  SEPTEMBER  TERM,  1893.  297 


Cozart  v.  Land  Company. 


liens  are  in  excess  of  $23,000,  and  have  not  been  reduced  to 
that  sum  ;  and  also  that  there  is  no  contract  in  writing  shown 
between  defendant  corporation  and  plaintiff.  The  motion  is 
denied,  because,  first,  the  'action  is  now  for  damages  for  an 
alleged  breach  of  contract,  and  not  to  compel  specific  per- 
formance; second,  if  defendant  had  desired  to  avail  himself 
of  the  defence  of  the  statute,  section  683  of  The  Code,  he 
should  have  specially  pleaded  it.    Curtis  v.  Piedmont  Co.,  109 

N.C.,401. 

The  defendant  tendered  the  following  issues :  (1)  u  Was 
the  agreement  of  the  defendant,  the  West  Oxford  Land  Com- 
pany, to  purchase  the  land  of  the  plaintiff,  B.  H.  Cozart, 
founded  upon  the  representation  made  by  the  said  B.  H. 
Cozart  that  the  judgments,  liens  and  incumbrances  on  said 
land  did  not  exceed  $23,000?"  (2)  "Was  said  representa- 
tion false?" 

After  a  careful  perusal  of  the  answer  we  do  not  find  it 
alleged  that  the  plaintiff  B.  H.  Cozart  represented  that  the 
judgments,  liens  and  incumbrances  on  said  land  did  not 
exceed  $23,000.  The  answer  charges  that  said  Cozart  repeat- 
edly assured  the  defendant  that  the  incumbrances  on  the  said 
land  would  not  exceed  the  sum  of  $18,000  or  $19,000,  and 
that  if  the  defendant  would  assume  the  payment  of  said 
incumbrances,  he,  the  said  Cozart,  would  sell  said  land  at 
the  price  of  $25,000,  $2,000  of  which  he  would  take  in  the 
capital  stock  of  said  company  at  par,  and  the  difference 
between  the  amount  of  the  said  incumbrances  and  $23,000 
in  cash.  That,  relying  upon  the  representations  of  plaintiff, 
defendant  agreed  to  take  said  land  at  the  prices  stated,  upon 
condition  that  plaintiffs  would  execute  and  deliver  a  deed  in 
fee  simple  to  said  land  on  or  before  the  26th  day  of  March, 
1891.  The  defendant  goes  on  at  great  length  to  detail  the 
assertion  of  plaiutiff  that  the  incumbrances  did  not  amount 
to  more  than  $19,000,  the  reliance  of  defendant  upon  said 
statement  and  the  consequent  payment  by  defendant  of  debts 
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of  plaintiff  to  the  amount  of  more  than  $3,000 ;  the  discovery 
that  said  incumbrances  amounted  to  over  (26.000;  the  new 
promise  of  plaintiff  that  if  defendant  would  take  the  land 
at  the  price  stated,  he  (plaintiff)  would  relieve  it  of  all  incum- 
brances in  excess  of  $23,000  on  or  before  the  26th  day  of 
March,  1891 ;  the  acceptance  of  this  offer  by  defendant  if 
plaintiff  would  comply  with  his  agreement  on  or  before  the 
time  stated  ;  the  failure  of  plaintiff  to  comply,  and  his  ten- 
der of  a  deed  to  defendant  and  refusal  to  accept  the  same  by 
defendant,  because  the  land  had  not  been  relieved  of  all 
incumbrances  over  $23,000 ;  the  execution  of  a  deed  for  said 
land  to  Gregory,  trustee,  and  the  failure  of  defendant  and 
Gregory,  or  either  of  them,  to  tender  to  defendant  a  deed  in 
accordance  with  the  agreement,  and  the  great  damage-sus- 
tained by  defendant  in  consequence  of  such  failure. 

The  reply  denies  all  false  representations,  and  avers  the 
readiness  and  willingness  of  plaintiffs  and  their  offer  to 
deliver  to  defendants  a  good  deed  for  said  land  free  from  all 
incumbrances  over  and  above  the  sum  of  $23,000,  and  the 
refusal  of  defendant  to  comply  with  its  contract.  The  reply 
further  alleges  that  the  deed  above  referred  to  was  made  to 
Gregory  for  the  use  of  defendant,  and  as  its  agent,  and  sets 
forth  an  agreement  made  by  Gregory  (with  plaintiff)  for 
himself  and  his  associates  to  pay  off  all  incumbrances  on 
said  land  to  the  amount  of  $23,000,  and  to  pay  to  said  Cozart 
the  sum  of  $2,000  in  stock  of  defendant  company  at  par,  and 
alleges,  in  substance,  that  the  agreement  made  with  Gregory 
was  with  him  as  agent  of  defendant  company.  If  we  have  thus 
far  extracted  from  the  pleadings  the  true  matter  at  issue 
between  the  parties,  there  seems  to  be  no  great  difference 
between  them  as  to  the  terms  of  the  contract,  except  iu  one 
particular,  and  as  no  issue  was  tendered  on  either  side  as  to 
its  terms,  it  seems  to  be  conceded  that  the  plaintiff  and  defen- 
dant company  entered  into  an  agreement  or  contract  that  the 
plaintiff  B.  H.  Cozart  would  make  to  said  defendant  a  deed  in 
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fee  simple  for  the  land  named,  relieved  of  all  incumbrances 
over  and  above  the  sum  of  $23,000,  the  other  plaintiffs  under- 
taking to  discharge  all  liens  or  incumbrances  in  excess  of  said 
sum,  and  the  defendant  company  undertook,  in  consideration 
for  such  deed  and  conveyance,  to  discharge  the  liens  upon 
said  land,  which  were  debts  of  said  B.  H.  Cozart,  to  the 
amount  of  $23,000,  and  to  issue  to  him  twenty  shares  of  stock 
in  said  company  at  its  par  value,*  $2,000,  and  if  the  said  liens 
should  not  amount  to  $23,000,  to  pay  to  said  plaintiff  the 
difference  in  cash. 

The  contention  of  the  plaintiffs  is  that  they  have  always, 
since  the  making  of  the  contract,  been  ready  and  willing, 
and  have  repeatedly  offered,  to  convey  said  land  to  defendant 
company  free  from  all  incumbrances  in  excess  of  $23,000> 
and  that  defendant  company  has  failed  and  refused  to  com- 
ply with  its  contract.  But  the  land  having  been  sold  under 
some  of  the  liens  which  were  upon  it,  the  original  demand 
for  specific  performance  has  been  abandoned,  and  the  plain- 
tiffs now  demand  damages  for  breach  of  contract  by  defen- 
dant company. 

The  defendant,  on  the  other  hand,  contends  that  the  plain- 
tiffs have  never  tendered  to  it  a  deed  for  said  land  freed  from 
all  incumbrances  in  excess  of  $23,000.  It  contends  further, 
that  by  the  terms  of  the  contract  said  deed  was  to  have  been 
delivered  to  it  on  or  before  a  day  certain,  the  10th  day  of 
March,  1891,  and  that  the  time  of  the  delivery  of  said  deed 
was  of  the  essence  of  the  contract;  that  upon  the  faith  of 
plaintiff's  agreement  defendant  sold  stock  and  advertised  a 
sale  and  distribution  of  the  land  to  be  made  on  the  19th  day 
of  August,  1891,  and  incurred  expenses  of  preparing  the 
land  for  said  sale,  and  paid  off  a  part  of  the  liens  upon  said 
land,  and  that  by  the  failure  and  refusal  of  plaintiffs  to  com- 
ply with  their  contract  the  defendant  has  been  damaged  to 
the  amount  of  $5,000  for  the  failure  of  its  enterprise;  and  in 
the  sum  of  $3,000,  money  paid  by  it  in  discharge  of  liens 
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upon  said  property.  Defendant  also  asks  that  for  the  last 
named  sum  it  be  subrogated  to  the  rights  of  the  parties 
whose  liens  have  been  paid  off.  Defendant  also  alleges  that 
it  was  induced  to  enter  into  the  contract  by  reason  of  the 
false  and  fraudulent  representations  of  plaintiff  B.  H.  Cozart 
that  the  sum  of  the  incumbrances  upon  said  land  did  not 
amount  to  more  than  $18,000  or  $19,000.  The  last  charge 
seems  to  lose  its  force  by  reason  of  the  defendant's  further 
allegations  of  the  agreement  as  to  the  satisfaction  of  all  liens 
over  $23,000,  and  that  upon  plaintiffs  carrying  out  their 
agreement  the  defendant  would  take  the  land  upon  the  terms 
above  set  forth. 

We  can  see,  therefore,  no  necessity  for  the  two  issues  first 
tendered  by  defendant.  The  terms  of  the  contract  not  being 
seriously  controverted  by  either  side,  except  in  one  particu- 
lar, which  we  will  reach  directly,  there  was  no  necessity  for 
the  first  and  second  additional  issues  presented  by  defendant, 
especially  as  the  said  issues  involved  the  finding  of  a  special 
verdict  by  the  jury. 

There  was,  however,  a  sharp  contention  between  the  parties 
as  to  the  question  whether  the  performance  of  the  contract 
was  limited  as  to  time,  and  we  think  that  the  third  of  the 
additional  issues  which  arose  upon  the  pleadings,  was  mate- 
rial and  has  not  been  presented  in  any  other  form  to  the  jury: 
"Was  the  sale  of  lots  and  distribution  of  same  on  19th  of 
August,  1891,  prevented  by  the  failure  of  plaintiffs  to  dis- 
charge the  liens  in  excess  of  $23,000,  or  from  failure  of  plain- 
tiffs to  comply  with  the  agreement  to  take  stock  in  the  West 
Oxford  Land  Company"?  And  this  issue,  we  think,  ought 
to  have  been  submitted  to  the  jury,  as  upon  a  response  to  it 
might  have  depended  the  findings  upon  others  which  were 
submitted. 

As  the  ca^e  must  go  down  for  a  new  trial,  it  will  be  unnec- 
essary to  examine  the  numerous  and  interesting  questions 
further  presented,  but  we  suggest  that  the  matters  in  dispute 
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between  the  parties  are  greatly  and  unnecessarily  complicated 
by  the  prolixity  of  the  pleadings,  much  of  which  matter 
bearing  upon  the  question  of  the  restraining  order,  as  well  as 
much  statement  of  evidentiary  facts,  might  be  profitably 
eliminated  upon  a  repleader  before  another  trial. 

New  Trial. 


OLLIN  SULLIVAN  et  al.  v.  H.  E.  PARKER  et  al. 

Constrv/Uion  of  Will — Intent  of  Testator — Devise  to  Illegitimate 

Children. 

• 

Although,  by  the  rigid  rule  of  testamentary  interpretation,  the  word 
"children"  includes  only  "  legitimate  children,"  yet,  where  a  will, 
considered  in  connection  with  surrounding  circumstances,  indicates 
that  the  illegitimate  children  of  a  person  named  shall  partake  of 
a  limitation  over  to  "all  the  children"  of  such  person,  the  rule 
will  be  relaxed  and  effect  given  to  such  intention,  so  as  to  include 
not  only  illegitimate  children  of  such  given  person  living  at  the 
death  of  the  testatrix,  but  also  those  living  at  the  death  of  the  per- 
son named  when  the  limitation  over  takes  effect. 

Petition  for  partition,  transferred,  after  issue  joined  before 
the  Clerk,  to  the  Superior  Court,  and  heard  before  Bryan,  J., 
at  August  Term/1893,  of  Duplin  Superior  Court,  upon  a 
case  agreed,  as  follows: 

"1.  That  Ann  Garvey,at  the  time  of  her  death,  was  seized 
in  fee  simple  and  in  possession  of  the  following  described 
tract  or  parcel  of  land  in  North  Carolina,  Duplin  County  and 
Kenansville  township  (here  follows  description),  containing 
135  acres,  more  or  less,  which  said  land  passed  under  the 
third  item  of  the  will  of  Ann  Garvey,  and  which  said  will 
was  executed  on  the  2d  day  of  August,  1872,  and  duly  pro- 
bated and  recorded  on  the  7th  day  of  September,  1872. 

"2.  That  said  Ann  Garvey  died  between  the  2d  day  of 
August,  1872,  and  the  7th  day  of  September,  1872;  that  at 
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the  time  of  the  execution  of  her  will  she  was  living  in  a  bouse 
on  the  said  lands  with  her  daughter,  Martha  J.  Bostick,  who 
was  living  there  with  one  Samuel  T.  Bostick,  under  the  rela- 
tions hereinafter  set  out. 

"3.  That  at  the  time  of  the  execution  of  the  said  will  the 
defendant  Charity  C.  Bostick  (now  Parker)  and  her  brother, 
H.  T.  Bostick,  and  all  the  plaintiffs  except  Dorotha  W.  Bos- 
tick and  Marshall  E.  Bostick,  were  born  and  alive;  that  the 
plaintiffs,  excepting  O.  L.  Sullivan,  the  husband  of  one,  are 
the  offspring  of  the  said  Martha  J.  Bostick  by  the  said  S.  T. 
Bostick. 

"4.  That  about  the  year  1854  the  said  S.  T.  Bostick  duly 
intermarried  in  the  county  of  Duplin  with  one  Barbara  Mer- 
ritt,  with  whom  he  lived  for  about  a  year,  when  she  left  him 
and  resided  in  the  county  of  New  Hanover  the  greater  part 
of  the  time  till  1885,  but  resided  part  of  the  time  in  Charles- 
ton, S.  C. ;  that  S.  T.  Bostick  never  saw  the  said  Barbara  after 
she  left  him,  but  all  the  while  had  information  that  she  was 
residing  sometimes  in  New  Hanover  County  and  sometimes 
in  Charleston,  S.  C;  that  about  the  year  1885  or  1886  the 
said  Barbara  came  back  to  the  county  of  Duplin  and  died 
here, about  the  year  1889  or  1890,  in  the  poor-house;  that  no 
divorce  was  ever  granted  between  the  said  S.  T.  Bostick  and 
Barbara  Bostick,  so  far  as  the  records  of  this  county  show. 

"5.  That  about  the  year  1859  the  said  Martha  Jane  (Gar- 
vey)  duly  intermarried  in  Duplin  County  with  one  Joseph 
Bostick,  by  whom  she  bad  two  children  —  the  defendant 
Charity  C.  Parker  and  one  H.  T.  Bostick,  now  living  in  the 
State  of  Georgia;  that  said  Joseph  Bostick  died  in  the  Con- 
federate army  about  the  year  1862. 

"6.  That  in  March,  1866,  in  the  county  of  Duplin,  a  Jus- 
tice of  the  Peace,  having  a  license  for  the  purpose,  went 
through  the  legal  form  of  solemnizing  a  marriage  between 
the  said  S.  T.  Bostick  and  the  said  Martha  J.  Bostick. 
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"7.  That  the  said  S.  T.  Bostick  and  Martha  J.  Bostick  lived 
together  under  these  relations  until  the  death  of  Martha  J. 
Bostick  in  November,  1881 ;  that  about  the  year  1868  the 
said  8.  T.  Bostick  was  convicted  of  fornication  and  adultery 
in  living  with  the  said  Martha  Jane  Bostick." 

The  pertinent  item  of  the  will  of  Ann  Garvey  is  set  out  in 
the  opinion  of  Associate  Justice  Burwell. 

His  Honor  Bryan,  J.,  held  that  the  illegitimate  children 
of  Martha  Jane  Bostick  (those  born  after  the  death  of  the 
testatrix  and  living  at  the  death  of  Martha  Jane,  as  well  as 
those  living  at  the  death  of  the  testatrix)  were  entitled  to 
share  the  land  with  the  legitimate  children,  and  defendants 
appealed. 

Mr.  H.  R.  Kornegay,  for  plaintiff*. 

Messrs.  A.  D.  Ward  and  Allen  &  Dortch,  for  defendants 
(appellants). 

Burwell,  J. :  The  third  item  of  the  will  of  Ann  Garvey  is 
as  follows :  "  I  will  and  devise  all  the  balance  of  the  estate  of 
which  I  may  die  seized  and  possessed  or  to  which  I  am  law- 
ful owner  unto  my  daughter  Martha  Jane  Bostick,  for  and 
during  her  natural  life,  to  have,  hold  and  enjoy  the  same, 
free  from  the  control,  management  or  contracts  of  her  hus- 
band or  any  other  person,  for  and  during  her  life,  and  at  her 
death  to  all  the  children  of  her  body,  share  and  share  alike, 
and  their  heirs  forever." 

In  Howell  v.  Tyler,  91  N.  C ,  207,  Chief  Justice  Smith,  dis- 
cussing the  case  of  Thompson  v.  McDonald,  2  Dev.  &  Bat. 
Eq.,  463,  says:  "It  is  not  necessary  to  question  the  correct- 
ness of  this  rigid  rule  of  testamentary  interpretation,  which 
seems  to  ignore  to  some  extent  the  inquiry  as  to  what  the 
testator  intended  in  using  a  word,  since  there  was  nothing  in 
that  case  to  explain  the  sense  of  the  testator  or  to  qualify  the 
legal  principle  that  such  children  have  no  parent  and  can- 
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not  be  designated  by  a  relation  they  do  not  sustain."  The 
"  rigid  rule  "  of  which  he  was  there  speaking  was  that  where 
there  was  a  bequest  to  two  sisters,  naming  them,  with  a  lim- 
itation over  if  either  "  should  die  without  a  child  or  children 
living  at  her  death  " — the  word  "  children  "  was  to  be  under- 
stood to  mean  legitimate  children.  And  he  proceeds  to  say 
that  "  a  more  general  and  fundamental  rule,  underlying  all 
others,  is  to  look  at  the  whole  instrument  in  the  light  of  the 
surrounding  circumstances  when  it  is  made,  and  see,  if  we 
can,  in  what  sense  the  testator  used  the  word,  for  his  intent 
must  prevail  over  any  legal  mode  of  construing  it  where 
there  is  no  antagonism." 

Apply  this  fundamental  rule  to  the  will  now  before  us — 
the  words  used  are  themselves  significant — "  all  the  children 
of  her  body."  At  the  time  these  words  were  written  to 
express  the  intention  of  the  testatrix  there  had  been  born  of 
the  body  of  her  daughter  two  children  by  a  former  marriage, 
who  are  the  defendants  and  appellants,  and  four  children, 
who  are  plaintiffs,  and  who  were  the  result  of  that  cohabita- 
tion between  her  and  S.  J.  Bostick,  the  illegality  of  which  is 
set  out  in  the  agreed  facts.  The  testatrix,  at  the  time  she 
executed  the  will,  was  living  in  the  house  with  her  daughter 
and  this  man,  towards  whom  that  daughter  stood  in  the  rela- 
tion of  a  wife  in  fact  if  not  in  law.  An  officer  of  the  law, 
under  a  duly  issued  license,  had  solemnized  a  marriage 
between  them.  She  speaks  in  the  will  of  the  husband  of  her 
daughter,  evidently  meaning  this  man,  to  whom  she  no 
doubt  considered  her  daughter  lawfully  united.  Considered 
in  the  light  of  the  surrounding  circumstances  when  it  was 
made,  we  must  conclude  that  there  should  not  be  applied  to 
the  interpretation  of  this  will  that  rigid  rule,  of  the  correct- 
ness of  which  Chief  Justice  Smith  seems  to  intimate  a  doubt, 
having  in  mind,  perhaps,  what  had  been  said  by  Judge 
Battle  in  Fairly  v.  Priest,  56  N.  C,  383,  in  relation  to  the 
effect  of  the  act  (Rev.  Code,  ch.  64,  §  5)  to  legitimate  a  child 


113.] 


SEPTEMBER  TERM,  1893. 


305 


Sullivan  v.  Parker. 


as  to  its  mother,  and  to  make  offspring  that  at  common  law 
was  cruelly  called  nobody's  child,  the  heir,  and  in  law,  as  in 
fact,  the  child  of  the  mother  that  bore  it;  or  to  speak  per- 
haps more  accurately,  the  rule  itself  does  not  establish  the 
defendants'  contention,  for  under  it  the  word  children  prima 
facie  means  only  legitimate  issue  (Kirkpatrick  v.  Rogers,  41 
N.  G,  130),  and  here  we  have  in  the  will  itself,  considered  in 
connection  with  all  the  circumstances  that  we  are  allowed  to 
call  to  our  aid  or  in  our  search  for  that  all  important  fact — 
the  intent  of  the  testatrix — more  than  enough  to  rebut  this 
prima  facie  case  ogainst  these  plaintiffs,  who  were  born  before 
the  death  of  the  testatrix. 

Having  concluded,  for  the  reasons  stated  above,  that  those 
four  of  the  plaintiffs  who  were  in  esse  at  the  death  of  the  tes- 
tatrix are  entitled,  notwithstanding  their  illegitimacy,  to  be 
considered  as  included  in  the  words  "all  the  children  of  her 
body,"  we  think  there  can  be  found  no  good  cause  to  stop 
short  of  the  further  conclusion  that  those  children — the  other 
two  plaintiffs  who,  after  the  death  of  the  testatrix,  were  born 
of  that  cohabitation  which  has  been  spoken  of — should  also 
be  so  included.  The  words  are  comprehensive — "  all  the  chil- 
dren of  her  body."  This  interpretation  does,  then,  no  vio- 
lence, and  is  consonant  with  reason  and  justice.  It  effectu- 
ates what  we  believe  to  have  been  the  true  intent  of  the 

testatrix. 

Affirmed. 


20 
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C.  H.  WILLIAMS  v.  JOHN  D.  KERR. 

Presumption— Probate — Lost  Records — Secondary  Evidence — 
Statute  of  Limitations — Possession  of  Mortgagor — Foreclos- 
ure Proceedings — Parties — Judge's  Charge. 

1.  The  acknowledgment  of  a  deed  before  a  Justice  of  the  Peace  or  Clerk 

of  a  county  other  than  that  in  which  the  grantor  resided  or  the 
land  lay,  was  invalid  and  did  not  authorize  probate  and  registra- 
tion [The  Code,  §  1246  (1)],  and  this  is  not  cured  by  the  curative  acts 
of  1891,  chs.  12  and  102,  and  1803,  ch.  203,  as  to  third  parties  who 
have  acquired  rights  prior  to  the  passage  of  such  acts,  but  where  the 
certificate  of  probate  of  a  deed  recites  that  the  Justice  of  the  Peace 
taking  the  same  was  a  Justice  of  the  Peace  of  a  given  county  where 
the  land  lies,  the  presumption  is  that  he  was  such,  and  that  he  took 
the  acknowledgment  within  the  county. 

2.  It  is  not  necessary  that  a  lost  record  should  be  supplied  by  an  indepen- 

dent action,  for  upon  satisfactory  proof  of  loss  secondary  evidence 
is  admissible  on  a  trial  where  it  becomes  material  to  show  their 
contents. 

3.  If,  when  a  deed  previously  withheld  from  record  is  filed  for  registra- 

tion, there  is  a  suit  pending  affecting  the  land,  the  holder  of  such 
'deed  is  a  purchaser  pendente  lite,  and  is  bound  by  a  decree  in  such 
suit  as  effectually  as  if  a  party  to  the  action. 

4.  Subsequent  incumbrancers,  while  proper  parties  to  a  suit  for  foreclos- 

ure of  a  mortage,  aVe  not  necessary  parties. 

5.  Payment  on  a  bond  secured  by  mortgage  before  it  goes  out  of  date, 

and  within  ten  years  before  suit  brought,  will  prevent  the  bar  of 
the  statute  of  limitations,  and  a  purchaser  of  the  land  at  a  mort- 
gage sale  will  not  be  barred. 

6.  A  mortgagor  in  possession  of  land,  holds  under  the  mortgage,  as  also 

a  purchaser  from  such  mortgagor,  provided  he  had  notice  of  the 
mortgage,  or  if  the  mortgage  was  on  record  at  the  time  of  the 
purchase,  and  a  seven-years  holding  by  such  mortgagor  or  his  pur- 
chaser will  not  give  title. 

7.  Where,  in  the  trial  of  an  action  to  recover  land,  it  appeared  that  the 

defendant  purchased  the  land  from  the  mortgagor  within  less  than 
a  year  before  the  mortgagee  brought  suit  to  foreclose  the  mort- 
gage, the  trial  Judge  correctly  charged  the  jury  that,  if  the  defen- 
dant bought  the  land  with  actual  knowledge  of  the  mortgage, 
agreeing  to  assume  the  debt,  he  would  be  in  possession  under  the 
mortgage;  and  further,  that  he  would  not  have  had  possession  long 
enough  to  make  his  title  good  against  the  mortgagee,  even  if  his 
]x>ssession  was  adverse  and  without  notice. 
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This  was  a  civil  action  for  the  recovery  of  real  estate, 
tried  before  Winston,  «/.,  and  a  jury,  at  February  Term,  1892, 
of  Sampson  Superior  Court. 

Both  plaintiff  and  defendant  claim  title  to  the  locus  in  quo 
from  one  James  S.  Boone. 

The  plaintiff  offered  a  deed  of  mortgage  dated  20th  Sep- 
tember, 1876,  duly  registered,  from  said  Boone  and  wife  to 
M.  E.  Parker,  wife  of  J.  P.  Parker. 

Defendant  objected  to  introduction  of  said  deed,  because  it 
did  not  appear  from  the  Clerk's  commission  that  the  person 
authorized  to  take  the  same  was  a  Justice  of  the  Peace,  or  a 
resident  of  the  county,  or  that  he  took  the  acknowledgment 
in  said  county.     Objection  overruled.    Exception. 

The  commission  issued  by  the  Clerk  to  "  James  Stringfield, 
Esq.,"  did  not  show  that  he  was  a  Justice  of  the  Peace  of  the 
county,  but  the  certificate  of  probate  signed  by  the  Justice 
described  himself  as  a  Justice  of  the  Peace  of  the  county. 

The  plaintiff  next  proposed  to  show  by  the  Clerk  and 
other  witnesses  that  the  foreclosure  papers  in  the  case  of 
Edward  Williams  v.  J.  &  Boone  and  wife  had  been  lost  and 
could  not  be  found. 

Defendant  objected,  because  said  lost  records  could  not  be 
supplied  in  this  way,  and  could  only  be  supplied  by  an  inde- 
pendent action  to  restore  the  same.  Overruled,  and  excep- 
tion. 

Plaintiff  next  offered  Bizzell,  the  Clerk,  and  M.  C.  Rich- 
ardson, the  commissioner  who  sold  the  land  and  executed 
deed  to  the  plaintiff,  and  also  the  attorney  in  said  case,  to-wit, 
Mr.  Cooper,  and  the  defendant  in  this  case,  J.  D.  Kerr,  as 
witnesses,  each  of  whom  swore  that  he  had  made  diligent 
search  for  the  lost  papers  in  their  respective  law  offices,  and 
also  in  the  Clerk's  office,  and  had  been  unable  to  find  them, 
and  that  they  were  lost;  that  they  had  searched  repeatedly. 

The  Court  held  that  secondary  evidence  was  now  admis- 
sible, after  objection  and  exception. 
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Plaintiff  next  offered  the  record  in  the  foreclosure  case. 

Defendant  objected  to  these  records,  because  it  appeared 
that  suit  was  brought  19th  September,  1889,  and  prior  to  that 
date  the  defendant  had  taken  a  deed  from  the  mortgagor,  and 
was  in  possession  of  the  land,  and  also  because  he  was  not  a 
party  to  the  said  suit.    Overruled.    Exception. 

Page  256  of  Summons  Docket,  Edward  Williams  v.  /.  S. 
Boone  and  wife,  read  in  evidence,  after  objection  and  excep- 
tion. 

Deed  from  M.  C.  Richardson,  commissioner,  to  plaintiff, 
dated  4th  January,  1890,  and  duly  registered,  next  read  and 
put  in  evidence.    Objection.    Overruled,  and  exception. 

It  was  proven  that  the  defendant  was  in  possession  of  the 
land  in  dispute,  being  the  same  described  in  the  complaint, 
and  also  in  the  several  deeds. 

J.  S.  Boone,  being  put  on  the  stand  as  a  witness  for  plain- 
tiff, stated  that  he  made  the  last  payment  on  the  land  and 
mortgage  to  M.  E.  Parker  in  December,  1879,  the  payment 
being  $75  or  $80;  the  bond  was  $400  at  first;  credit  was 
entered  on  the  back  of  note;  was  in  possession  of  the  land 
until  he  sold  it  to  Newkirk  in  1883;  sold  land  to  Newkirk 
with  the  understanding  that  he  was  to  assume  the  Parker 
debt;  J.  D.  Kerr  now  in  possession,  and  has  claimed  it  ever 
since  C.  H.  Williams  bought  it. 

M.  C.  Richardson  sold  the  land.  Kerr  was  present  at  the 
sale,  and  forbid  the  sale  in  presence  of  the  plaintiff,  who 
bought  it. 

Defendant  offered  deed  from  Boone  to  Newkirk,  dated 
14th  August,  1883,  registered  2d  January,  1890,  in  Book  74, 
page  387 ;  also  deed  from  said  Newkirk  to  defendant  Kerr, 
dated  2d  April,  1890,  covering  the  land  in  dispute. 

Plaintiff  offered  the  answer  to  estop  the  defendant,  and 
read  the  same  as  evidence. 

It  appeared  in  evidence  that  on  April  12,  1890,  a  suit  was 
brought  by  present  plaintiff  against  present  defendant  to 
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recover  the  same  land,  but  at  October  Term,  1891,  a  non- 
suit was  taken,  and  this  actiou  begun  within  a  year. 

Upon  the  issue  of  the  statute  of  limitations,  the  Court 
charged  the  jury  that  if  they  believed  that  in  December, 
1879,  Boone,  the  mortgagor,  paid  $75  on  the  bond,  and  that 
in  September,  1889,  within  ten  years,  an  action  was  begun 
to  foreclose  said  mortgage;  that  the  cause  of  action  was  not 
at  said  time  barred  by  the  ten-year  statute  of  limitation ; 
that  the  purchaser  at  such  foreclosure  sale  was  not  at  that 
time  barred,  if  the  debt  was  not  out  of  date.  Defendant 
excepted. 

The  Court  also  charged  the  jury  that  a  mortgagor  in  pos- 
session of  land  held  under  his  mortgage,  as  did  also  a  pur- 
chaser from  such  mortgagor,  provided  he  had  notice  of  the 
mortgage,  and  that  if  the  mortgage  was  registered  dt  the 
time  of  the  purchase,  that  was  notice  to  the  purchaser.  That 
a  seven-yeare  holding  by  such  mortgagor  or  purchaser  would 
not  give  title.     Defendant  excepted. 

Also,  that  if  Newkirk  had  actual  knowledge  of  the  mort- 
gage when  he  bought  the  land  of  Boone,  and  agreed  to 
assume  the  Parker  debt,  and  purchased  with  this  under- 
standing, he  would  be  in  possession  under  the  mortgage. 
That  the  defendant,  having  bought  of  Newkirk  in  1890,  had 
not  had  possession  of  the  land  a  sufficient  length  of  time  to 
make  his  title  good  against  the  mortgagee,  even  if  it  were 
adverse  and  without  notice.  Defendant  excepted  to  this 
portion  of  the  charge. 

Mr.  W.  R.  Allen,  for  plaintiff. 

Mr.  J.  D.  Kerr,  for  defendant  (appellant). 


Clark,  J.:  It  is  true  that  if  the  mortgage  was  acknowl- 
edged before  a  Justice  of  the  Peace  not  of  the  proper  county 
[The  Code,  §§  1245, 1246  (1)],  the  registration  would  be  invalid. 
DeCaurcy  v.  Barr,  45  N.  C,  181;  Todd  v.  Outlaw,  79  N.  C, 
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235;  Duke  v.  Markham,  105  N.  C,  131,  and  cases  cited;  Dev- 
lin on  Deeds,  §§487,  488.  It  is  also  true,  as  contended,  that 
the  acts  validating  such  irregular  acknowledgments  and  pro- 
bates (Acts  1891,  chs.  12  and  102;  Acts  1893,  ch.  293),  while 
good,  probably,  as  between  the  parties,  and  as  to  third  parties 
from  the  passage  of  the  acts,  would  not  validate  such  acknowl- 
edgments and  probates  as  to  third  parties  whose  rights  had 
already  been  acquired  prior  to  the  validating  statutes.  Gor- 
don v.  Collett,  107  N.  G,  362.  But  here  the  probate  recites 
that  the  Justice  of  the  Peace  taking  the  same  was  a  Justice 
of  the  Peace  of  Sampson  County,  where  the  land  lay,  and 
the  presumption  is  that  he  was  a  Justice  of  the  Peace  of  said 
county  and  that  he  took  the  acknowledgment  within  the  same, 
subject  to  proof  of  the  contrary.  Kidd  v.  Venable,  111  N.  C, 
535;  Darden  v.  Steamboat  Co.,  107  N.  C,  437;  Devereux  v. 
McMahon,  102  N.  C,  284. 

Exception  2. — It  was  not  necessary  that  the  lost  -record 
should  be  supplied  by  an  independent  action.  Upon  satis- 
factory proof  of  loss,  secondary  evidence  is  admissible.  Mob- 
ley  v.  Watts,  98  N.  G,  284;  Hopper  v.  Justice,  111  N.  G,  418. 

Exception  3. — The  proof  of  loss  was  sufficient  to  justify  the 
admission  of  secondary  evidence  of  the  lost  records. 

Exception  £. — This  goes  upon  the  ground  that  the  defendant 
was  not  a  party  to  the  proceedings  in  foreclosure.  The  defend- 
ant's title  was  derived  by  conveyance  from  Newkirk,  the 
assignee  of  the  mortgagor,  and  the  plaintiff  had  purchased 
at  the  foreclosure  sale  made  under  proceedings  in  which  the 
mortgagee  and  the  mortgagor  were  the  parties.  The  fore- 
closure action  was  commenced  on  the  19th  day  of  September, 
1889,  and  the  sale  by  the  commissioner  under  the  decree  ren- 
dered therein  was  on  the  4th  day  of  January,  1890.  The 
records  are  lost,  and  it  will  be  presumed  that  the  decree  was 
rendered  upon  a  complaint  regularly  filed,  setting  out  the 
facts.  The  deed  from  the  mortgagor  (Boone)  to  Newkirk, 
though  dated  August,  1883,  was  not  registered  until  the  2d 
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day  of  January,  1890,  and  the  deed  from  Newkirk  to  the 
defendant  Kerr,  though  dated  15th  October,  1889,  was  not 
registered  before  April  2,  1890.  In  Collivgwood  v.  Brown, 
106  N.  C,  366,  the  Court  say :  "  If,  at  the  time  it  (the  deed)  is 
so  filed  for  record,  there  is  a  pending  suit,  the  holder  of  such 
a  deed,  previously  withheld  from  the  record,  is  a  pendente  lite 
purchaser."  And  in  that  case  it  is  held  that  such  a  purchaser 
is  as  effectually  bound  as  if  a  party  to  the  action. 

It  would  be  strange,  indeed,  if  a  party  could  take  a  deed 
pending  litigation,  and  could  hold  the  deed  in  his  pocket, 
setting  up  no  claim,  and,  after  the  litigation  closes,  could  say 
he  ought  to  have  been  made  a  party. 

The  defendants  Kerr  and  Newkirk  were  not  made  parties 
because  the  records  did  not  show  that  either  had  title  or  claim 
of  title.  Besides,  subsequent  incumbrancers  are  proper  par- 
ties in  a  foreclosure  proceeding,  but  not  necessary  parties. 
Kornegay  v.  Steamboat  Co.,  107  N.  C,  115. 

Exceptions  5  and  6  are,  it  seems  to  us,  simply  exceptions 
but  of  "abundance  of  caution,"  and  are  without  merit. 

Exception  7. — If  there  was  a  payment  on  the  mortgage  bond 
within  ten  years  before  suit  brought,  the  debt  not  being  out 
of  date,  the  purchaser  at  the  foreclosure  sale  was  not  barred. 
The  Code,  §  152  (3);  Ely  v.  Bxish,  89  N.  C,  358. 

Exception  8. — The  Court  correctly  charged  the  jury  that 
"a  mortgagor  in  possession  of  land  held  under  his  mortgage, 
as  did  also  a  purchaser  from  such  mortgagor,  provided  he 
had  notice  of  the  mortgage,  and  if  the  mortgage  was  regis- 
tered at  the  time  of  the  purchase,  that  was  a  notice  to  the 
purchaser,  and  a  seven-years  holding  by  such  mortgagor  or 
purchaser  would  not  give  title."    Parker  v.  Banks,  79  N.  C.,480. 

Exception  9. — The  Court  correctly  stated  the  law  in  charg- 
ing that "  if  the  purchaser  bought  the  land  with  actual  knowl- 
edge of  the  mortgage,  agreeing  to  assume  the  mortgage  debt, 
he  would  be  in  possession  under  the  mortgage,  and  the  defend- 
ant having  bought  the  land  from  the  aforesaid  purchaser 
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within  less  than  a  year  before  the  suit  was  originally  brought 
(this  suit  having  begun  within  one  year  after  a  nonsuit  taken 
in  such  original  suit),  the  defendant  would  not  have  bad  pos- 
session of  the  land  long  enough  to  make  his  title  good  against 
the  mortgagee,  even  if  his  possession  were  adverse  and  with- 
out notice."     Parker  v.  Banks,  supra. 

No  Error. 


DANIEL  GATEWOOD  et  al.  v.  T.  R.  TOMLINSON  et  al 
Married  Woman — Inchoate  Right  of  Dower. 

1.  A  married  woman  has  an  inchoate  right  or  estate  in  one-third  in  value 

of  all  the  lands  of  which  her  husband  is  possessed  during  cover- 
ture, but  its  enjoyment  is  postponed  by  the  law  until  his  death,  and 
is  contingent  upon  her 'surviving  him;  therefore, 

2.  Where  the  husband's  land  was  sold  under  execution,  the  wife  cannot, 

in  his  lifetime,  have  her  dower  allotted  until  his  death  before  her. 

3.  A  summons  in  a  proceeding  for  the  allotment  of  dower  is  returnable 

before  the  Clerk  of  the  Superior  Court,  and  not  to  the  Court  in 
term. 

Civil  action,  heard  on  demurrer  (o  the  complaint,  before 
Whitaker,  J.,  at  May  Term,  1893,  of  Anson  Superior  Court. 

The  demurrer  was  sustained,  and  plaintiffs  appealed. 

The  facts  are  succinctly  stated  in  the  opinion  of  Associate 
Justice  Burwell. 

Mr.  R.  T.  Bennett,  for  plaintiffs  (appellants). 
Mr.  R.  E.  Little,  for  defendants. 

Burwell,  J.:  The  plaintiffs  were  married  in  1856;  the 
husband  acquired  land  in  1874;  it  was  sold  under  execu- 
tion against  him  in  1889;  the  defendant  purchased  it  at  the 
sale,  and  the  feme  plaintiff  asks  that  her  dower  in  this  land 
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be  allotted  to  her.  The  summons  was  returnable  to  the  Supe- 
rior Court  in  term,  and  not  before  the  Clerk. 

A  married  woman's  rights  in  her  husband's  lands  are  fixed 
by  the  statute.  She  has  none  therein  except  such  as  are  thus 
secured  to  her.  The  act,  which  is  applicable  here  (The  Code, 
§  2103),  provides  that  upon  the  death  of  her  husband,  the  plain- 
tiff shall  be  entitled  to  an  estate  for  her  life  in  one-third  in 
value  of  all  lands  of  which  her  husband  was  seized  during 
the  coverture.  By  the  express  words  of  the  statute,  her  enjoy- 
ment of  the  possession  of  one-third  of  the  land  is  postponed 
until  the  death  of  her  husband.  The  defendants  have 
acquired  the  husband's  rights.  They  stand  in  his  place  as 
to  this  land.  She  has,  it  is  true,  a  right,  an  inchoate  right 
or  estate  in  the  land,  but  its  enjoyment  is  postponed  by  the 
law  until  the  death  of  her  husband,  and  is  contingent  upon 
her  surviving  him. 

The  case  of  Felton  v.  Elliott,  66  N.  C,  195,  is  directly  in 
point,  we  think.  Three  reasons  were  given  by  Chief  Justice 
Pearson  for  dismissing  that  case.  The  first  two  there  speci- 
fied apply  here.  No  Error. 


JOHN  W.  McCASKILL  et  al.  v.  JAMES  L.  CURRIE  et  al* 

Verdict    of   Jury — Inconsistency    of  Findings — Setting   Aside 

Verdict 

1.  Although  the  verdict  of  a  jury  should  be  set  aside  where  it  is  so  incon- 
sistent in  its  responses  to  the  issues  or  with  the  pleadings  that  the 
Court  cannot  determine  what  judgment  should  be  rendered  in 
favor  of  a  given  party,  or  which  of  the  parties  is  entitled  to  judg- 
ment, yet,  mere  informality  will  not  vitiate  a  verdict,  and  it  should 
not  be  set  aside  when  the  two  findings  will  support  precisely  the 
same  judgment  in  favor  of  the  same  party,  and  where  no  injustice 
will  result  from  an  adjudication  upon  the  substance  or  general  pur 
port  of  the  verdict. 


*MacRab,  J.,  dissents  arguendo. 
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Civil  action  tried  before  Connor,  J,  and  a  jury,  at  August 
Term,. 1893,  of  Moore  Superior  Court. 

Plaintiffs  sought  to  have  set  aside  and  cancelled  a  deed 
from  Alexander  Robinson,  their  ancestor,  to  the  defendant 
J.  L.  Currie,  the  material  parts  of  the  complaint  being  as  fol- 
lows: 

"  1.  That  on  or  about  the  1st  day  of  May,  1886,  one  Alex- 
ander Robinson  sold  and  conveyed  to  James  L.  Currie  a 
parcel  of  land  in  Moore  County,  containing  eighty  acres, 
part  of  two  hundred  acres,  adjoining  the  lands  of  James  L. 
Currie,  described  in  said  deed  aforesaid,  for  the  recited  con- 
sideration of  five  hundred  dollars  ($500),  and  afterwards, 
without  the  knowledge  or  consent  of  said  Alexander  Robin- 
son, and  after  said  deed  was  delivered,  and  without  any  con- 
sideration, the  said  Jame3  L.  Currie  fraudulently  inserted  in 
said  deed  the  description,  courses  and  boundaries  of  another 
tract  of  land  belonging  to  said  Alexander  Robinson,  contain- 
ing one  hundred  and  fifty  acres,  on  Drowning  Creek  in  Moore 

County,  purchased  by  said  Robinson  from McKimmon, 

known  as  the  Sandy  Robinson  place,  adjoining  the  lands  of 
James  L.  Currie,  John  M.  Graham,  Stephen  Bennett  and 
others,  described  in  said  deed  from  Alexander  Robinson  to 
James  L.  Currie. 

"  2.  That  the  consideration  recited  in  said  deed  is  greatly 
less  than  the  value  of  said  land,  the  150-acre  tract  alone 
being  worth  $1,500. 

"  3.  That  at  the  time  of  the  execution  of  said  deed  said 
Alexander  Robinson  was  not  of  sufficient  mental  capacity  to 
execute  a  deed,  «nor  had  he  sufficient  mental  capacity  to 
understand  the  nature  of  a  contract,  and  his  signature  to 
said  deed  was  obtained  by  the  defendant  James  L.  Currie  by 
undue  persuasion  and  false  representations  as  to  the  contents 
and  nature  of  said  deed,  representing  that  it  embraced  only 
the  eighty  acres  aforesaid. 
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u4.  That  the  defendant  James  L.  Currie  was  the  friend  and 
confidential  adviser  of  said  Alexander  Robinson  for  many 
years  before  his  death,  and  said  Robinson  had  and  reposed 
unbounded  confidence  in  said  Currie  in  all  business  trans- 
actions and  relations,  and  was  easily  influenced  by  said  Cur- 
rie in  the  most  important  matters,  and  that  said  Currie  took 
advantage  of  these  circumstances  and  existing  state  of  facts 
to  procure  said  deed. 

"5.  That  as  plaintiffs  believe,  said  Currie  has  never  paid 
the  consideration  price  expressed  in  said  deed  for  said  eighty 
acres  of  land." 

The  answer  of  James  L.  Currie  denied  the  material  allega- 
tions in  the  complaint. 

The  defendant  moved  that  the  plaintiffs  be  required  to 
elect  between  the  inconsistent  allegations  in  the  complaint, 
on  the  ground  that  it  could  not  be  true  that  the  defendant 
obtained  the  deed  by  fraud  and  undue  influence  as  to  the 
one  hundred  and  fifty  acres,  when  the  one  hundred  and  fifty 
acres  was  not,  as  alleged,  described  in  the  deed  when  it  was 
executed.     Motion  refused,  and  defendant  excepted. 

The  suit  was  prosecuted  against  James  L.  Currie  only,  his 
co-defendant  having  died  since  the  commencement  of  this 
action. 

The  following  issues  were  submitted  to  the  jury,  to  both  of 
which  the  jury  responded  "  Yes." 

"1.  Did  the  defendant  procure  the  deed  from  Alexander 
Robinson  by  undue  influence  or  false  representation  as  to  the 
150-acre  tract? 

"2.  Did  the  defendant,  after  the  execution  of  the  deed, 
fraudulently  and  without  the  knowledge  and  consent  of  Alex- 
ander Robinson,  insert  in  said  deed  the  150-acre  tract?" 

After  the  verdict  was  rendered  the  defendant  moved  to  set 
aside  the  same,  on  the  ground  that  the  issues  and  the  answers 
thereto  were  inconsistent  and  contradictory. 

Whereupon  his  Honor  made  the  following  order,  to-wit : 
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44  It  appearing  to  the  Court  that  the  verdict  of  the  jury  upon 
the  issues  is  contradictory  and  inconsistent,  the  same  is  for 
that  reason  set  aside  and  a  new  trial  awarded." 

To  which  the  plaintiffs  excepted,  and  appealed. 

Messrs.  Black  &  Adams,  for  plaintiffs  (appellants). 

Messrs.  J.  IK  Hinsdale  and  W.  E.  Murchison,  for  defendant. 

Avery,  J.:  Where  the  verdict  of  a  jury  is  either  so  incon- 
sistent or  so  indefinite  that  the  Court  cannot  determine  upon 
the  pleadings  and  findings  what  judgment  should  be  ren- 
dered in  favor  of  a  given  party,  or  which  of  the  parties  is 
entitled  to  judgment,  it  must  be  set  aside  and  a  new  trial 
awarded.  Allen  v.  Sallinger,  105  N.  G,  333;  Crews  v.  Orews, 
64  N.  C,  536.  The  same  result  must  follow  where  findings 
of  the  jury  are  irreconcilably  inconsistent  with  the  admis- 
sions in  the  pleadings.     Tankard  v.  Tankard,  79  N.  C.  54. 

A  careful  review  of  the  cases  in  which  this  Court  has  given 
its  approval  to  setting  aside  verdicts  on  account  of  inconsist- 
ent findings,  disloses  the  fact  that  the  rulings  have  invaria- 
bly rested  upon  the  ground  that  there  were  two  responses  to 
different  issues  in  each  case,  one  of  which  would  support  a 
decree  for  the  defendant,  while  the  other  would  entitle  the 
plaintiff  to  recover.  So  that  the  Court  could  not  proceed  to 
judgment  because  there  was  no  principleof  law  which  empow- 
ered the  Judge  to  choose  between  two  contestants,  both  of 
whom  had  been  declared  by  the  jury  to  be  the  prevailing 
party.  Mitchell  v.  Brown,  88  N.  C,  156;  Bank  v.  Alexander, 
84  N.  C,  30;  Morrison  v.  Watson,  95  N.  C,  479;  Turrentine 
v.  Railroad,  92  N.  C,  638;  Porter  v.  Railroad,  97  N.  G,  66; 
Allen  v.  Sallinger,  supra;  Puffer  v.  Lucas,  107  N.  C,  322.  But 
when  the  verdict  points  out  who  is  the  prevailing  party,  and 
determines  distinctly  the  facts  upon  which  the  nature  and 
measure  of  his  redress  depend,  the  Court  is  not  precluded 
from  pronouncing  the  sentence  of  the  law  upon  the  findings, 
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because,  upon  two  allegations  in  the  complaint,  in  the  nature 
of  separate  counts  in  a  declaration  or  distinct  grounds  of 
action,  issues  have  been  framed  and  responses  returned  which 
are  not  in  perfect  harmony  with  each  other,  when  it  appears 
that  upon  either  finding,  considered  separately,  the  same 
party  (here  the  plaintiff)  would  be  entitled  to  precisely  the 
same  judgment.  In  the  case  at  bar,  whether  the  defendant 
inserted  the  description  of  the  150-acre  tract  of  land  in  the 
deed  before  it  was  signed,  and  by  undue  influence  or  false 
representation  induced  the  grantor  to  execute  it  in  that  shape, 
or  whether  after  execution  be  forged  the  portion  of  the  deed 
embracing  the  calls  of  that  tract,  in  either  event  the  Court 
would  declare  the  deed  fraudulent  and  void  as  a  conveyance 
of  the  150-acre  tract,  and  adjudge  that  the  plaintiff  recover 
the  possession,  and  costs  in  the  action.  Indeed,  we  can  read- 
ily understand  how  the  jury  might  have  been  misled  so  far 
as  to  intend  by  the  response  to  the  first  issue  to  find  that  the 
defendant  represented  to  Alexander  Robinson  that  he  was 
conveying  only  the  eighty-acre  tract,  and  afterwards  altered 
the  deed  by  inserting  the  description  of  the  other  tract. 

If  the  Judge  who  presided  in  the  Court  below  entertained 
any  doubt  about  the  weight  of  the  evidence,  and  thought 
that  the  findings  of  the  jury  upon  both  issues,  together  with 
other  circumstances,  indicated  that  they  were  unduly  biased 
in  favor  of  the  plaintiff,  he  might  have  set  aside  the  verdict 
in  the  exercise  of  a  sound  discretion,  and  the  order  would 
not  have  been  reviewable  here.  But  we  do  not  think  that 
the  verdict  is  so  contradictory  or  inconsistent  that  the  Court 
could  not  see  what  judgment  should  be  entered.  Mere 
informality  will  not  vitiate  a  verdict  if  it  appears  that  no 
injustice  will  result  from  an  adjudication  upon  its  substance 
or  general  purport.  Hawkins-  v.  House,  65  N.  C,  614;  McMa- 
han  v.  Miller,  82  N.  C,  317;   Walker  v.  Mebaiie,  90  N.  C,  259. 

We  have  extended  our  examination  of  authorities  upon 
the  practice  in  cases  of  this  kind  to  the  text-writers  and 
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decisions  of  other  Courts,  and  we  have  not  found  any  case 
where  two  findings,  which  would  support  precisely  the  same 
judgment  in  favor  of  the  same  party,  have  been  set  aside  on 
the  ground  of  inconsistency  in  the  verdict.  Potter  v.  Han- 
cock, 30  Conn.,  518;  Hilliard  on  New  Trials,  p.  148.  The 
Supreme  Court  of  New  York,  in  the  case  of  Hyatt  v.  Railroad, 
6  Hun.,  306,  held  that  a  verdict  was  inconsistent  where  the 
jury  assessed  punitive  damages  against  a  railway  company 
on  account  of  an  assault  on  the  plaintiff  by  its  conductor, 
who  was  a  co-defendant,  but  did  not  find  a  verdict  against 
the  conductor,  because,  ex  necessitate,  if  the  conductor  was  not 
in  fault  the  company  was  not  liable.  The  finding  in  favor 
of  the  conductor  necessarily  meant  that  the  plaintiff  was 
entitled  to  recover  nothing  against  the  corporation,  while  the 
assessment  of  damages  against  the  company  was  a  basis  for 
a  judgment  for  the  amount  against  it.  The  verdict  was  set 
aside,  because,  in  one  aspect  of  it,  the  plaintiff  was  entitled 
to  recover,  while  in  another  he  was  not.  The  test,  therefore, 
is  whether  there  are  two  phases  of  a  verdict — the  one  enti- 
tling the  one  party  and  the  other  the  adverse  party  to  a  judg- 
ment in  his  favor. 

The  judgment  of  the  Court  is  reversed  and  the  case 
remanded,  to  the  end  that  judgment  may  be  rendered  upon 
the  verdict  in  favor  of  the  plaintiff.  Reversed. 

MacRae,  J.  (dissenting):  I  am  constrained  to  dissent  from 
the  conclusion  reached  by  a  majority  of  the  Court,  and  to 
concur  in  the  view  taken  by  the  learned  Judge  who  tried  the 
case  below.  It  seems  to  me  that  the  responses  to  the  two 
issues  are  so  inconsistent  and  illogical  that  they  cannot  stand 
together,  and  as  the  Court  could  not  select  either  one  as  against 
the  other, both  should  be  rejected.*  The  response  to  the  first 
issue  necessarily  negatives  the  second,  for  if  the  defendant  pro- 
cured the  deed  from  Alexander  Robinson  by  undue  influence 
or  false  representation  as  to  the  150-acre  tract,  it  was  physi- 
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cally  impossible  that  he  should  have  inserted  the  calls  of  this 
tract  in  the  deed  after  its  execution.  If,  on  the  other  hand, 
the  defendant,  fraudulently  and  without  the  knowledge  and 
consent  of  Alexander  Robinson,  inserted  in  said  deed  the 
150-acre  tract,  it  was  equally  impossible  that  he  should  have 
procured  the  deed  from  Robinson  by  undue  influence  and 
fraudulent  representation  as  to  the  150  acres.  So  that,  by 
the  verdict,  we  have,  in  effect,  an  affirmative  and  a  negative 
response  to  each  issue. 


JAMES  M.  ALLEN  et  al.  v.  S.  H.  McLENDON  et  al. 

Certiorari — Omissions  from  Case  on  Appeal. 

A  case  on  appeal  settled  by  the  trial  Judge,  imports  absolute  verity,  and 
this  Court  will  not  certainly,  in  the  first  instance,  direct  a  certio- 
rari to  be  issued  to  supply  evidence  alleged  to  have  been  omitted 
when  it  does  not  appear  that  the  Judge  below  has  intimated  that 
he  will  make  the  correction  if  the  case  is  presented  to  him  again 
for  the  purpose. 

Messrs.  Battle  &  Mordecai,  for  plaintiffs  (petitioners). 
Mr.  R.  E.  Little,  for  defendants. 

MacRae,  J. :  This  was  a  petition  for  a  certiorari,  filed  in  this 
Court  upon  the  ground  that  his  Honor,  in  making  up  the 
case  on  appeal,  had  inadvertently  omitted  some  portions  of 
the  testimony  which  were  material  to  be  set  out,  in  order 
that  the  appellant  might  fairly  present  his  exceptions;  that 
said  testimony  was  set  out  in  the  case  tendered  by  the  appel- 
lant, and  in  the  counter-case  offered  by  appellee,  and  also 
appeared  in  the  notes  of  the  Judge  which  were  attached  to 
the  affidavit  of  the  petitioner,  and  that  the  foregoing  facts 
are  the  grounds  of  petitioners'  belief  that  if  an  opportunity 
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were  afforded  hiin,  his  Honor  would  insert  in  the  case  the 
testimony  referred  to,  in  response  to  the  certiorari.  There  is 
no  allegation,  however,  that  any  application  had  been  made 
to  his  Honor,  or  that  any  intimation  had  been  made  by  him 
that  he  would,  upon  opportunity,  make  the  amendment 
desired. 

In  Boyer  v.  Teague,  106  N.  C,  571,  the  matter  involved  in 
this  application  was  very,  fully  considered  and  discussed.  In 
that  case  his  Honor  below  had,  upon  application  to  him,  inti- 
mated that  he  would  insert  the  testimony  referred  to  in 
response  to  a  certiorari,  and  the  same  was  granted. 

And  in  Broadivell  v.  Ray,  111  N.  C,  457,  the  petitioner  gave 
his  reason  for  his  belief  that  the  Judge  would  insert  the  tes- 
timony to  be  that  he  had  informed  petitioner's  counsel  that 
he  had  the  evidence  taken  down  at  the  trial,  and  that  he 
would  furnish  the  same  if  the  case  was  again  placed  before 
him,  and  there  the  motion  was  granted. 

But  it  is  said  in  McDaniel  v.  King,  89  N.  C,  29:  "If  the 
Judge,  by  inadvertence,  mistake  or  misapprehension,  has 
failed  to  settle  the  case  for  this  Court  correctly,  we  cannot 
doubt  that  he  will  gladly  correct  his  error,  either  with  or 
without  notice  to  the  parties  to  the  action,  as  be  may  deem 
just  and  proper.  This  Court  will  not,  certainly  in  theiirst 
instance,  resort  to  harsh  and  extreme  remedies  to  compel 
Courts  to  discharge  their  duties  correctly  and  correct  their 
errors  in  respect  to  cases  coming  to  this  Court  by  appeal. 

The  case  settled  by  the  trial  Judge  imports  absolute  verity. 

This  Court  has  no  authority  to  require  the  Judge,  in  set- 
tling the  case,  to  set  forth  any  matter  of  evidence  alleged  to 
have  been  omitted.  It  is  entirely  within  his  discretion  to 
amend  the  case  when  the  opportunity  is  afforded  him  by  the 
certiorari.  "The  writ  will  not,  even  in  such  case, be  granted 
unless  the  grounds  for  such  belief  are  set  forth  so  that  the 
Court  may  pass  upon  the  reasonableness  thereof."  Lowe  v. 
Elliott,  107  N.  C.,  718,  and  cases  there  cited. 
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It  seems  but  fair  to  the  trial  Judge  that  he  should  have 
the  opportunity  presented  to  him  to  intimate  whether  he  will 
make  the  desired  correction. 

For  the  reasons  stated  in  McDaniel  v.  King,  mpra,  that 
this  Court  will  not  direct  a  certiorari  to  be  issued  in  the  first 
instance,  it  not  being  made  to  appear  that  the  Judge  below 
has  intimated  that  he  will  make  the  correction  if  the  case  is 
presented  to  him  again,  the  prayer  of  the  petitioner  is  denied. 


JAMES  M.  ALLEN  etal.  v.  S.  M.  McLENDON  et  al.* 

Motion  to  Stt  Aside  Fraudulent  Mortgage — Judgment  Creditors — 
Evidence — Amendment  of  Pleading  on  the  Trial. 

1.  In  an  action  to  foreclose  a  mortgage,  judgment  creditors  of  the  mort- 

gagor became  parties  defendant  and  attacked  the  mortgage  as 
fraudulent.  An  issue  submitted  by  the  Judge  confined  the  inquiry 
as  to  the  fraud  to  the  knowledge  of  the  mortgagee,  while  one  ten- 
dered by  the  plaintiff  and  refused  extended  the  inquiry  to  his  par- 
ticipation in  as  well  as  knowledge  of  the  fraud.  In  response  to 
another  issue  the  jury  found  that  the  debt  alleged  to  be  due  by  the 
mortgagor  to  the  mortgagee  was  not  bona  fide:  Held,  that  such 
finding  of  the  jury  renders  immaterial  an  inquiry  as  to  whether, 
the  mortgage  would  have  been  vitiated  simply  by  notice  of  fraud 
on  the  part  of  the  mortgagor  fixed  upon  the  mortgagee. 

2.  Where,  in  an  action  to  foreclose  a  mortgage,  judgment  creditors  of  the 

mortgagor  became  parties  defendant  and  filed  an  answer,  in  the 
nature  of  a  complaint,  setting  out  their  judgments  and  asking  that 
the  mortgage  be  set  aside  as  fraudulent,  the  mortgagor  made  no 
reply,  but  plaintiff  excepted  to  the  evidence  offered  to  prove  such 
indebtedness:  Held,  that  the  question  of  the  indebtedness  of  the 
mortgagor  to  the  judgment  creditors  was  a  matter  between  them, 
and  did  not  concern  the  mortgagee,  especially  where  the  jury  found 
that  his  alleged  debt  was  not  bona  fide  and  that  the  mortgage  was 
fraudulent. 


•Bubwelx,  J  ,  did  not  alt  on  the  hearing  of  this  case. 
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3.  On  an  issue  as  to  the  bona  fides  of  a  mortgage  given  to  secure  an 

alleged  pre-existing  indebtedness,  the  tax  lists  for  several  years  in 
the  county  and  township  in  which  mortgagee  resided  were  com- 
petent to  be  submitted,  not  as  absolute  and  convincing  evidence, 
but  as  some  evidence  that  the  mortgagee  had  no  solvent  credits. 

4.  It  is  within  the  discretion  of  a  trial  Judge  to  permit  an  amendment 

of  the  pleadings  on  the  trial  when  such  amendment  does  not  change 
the  character  of  the  action. 

5.  In  the  trial  of  an  issue  relating  to  the  bona  fides  of  a  conveyance,  it 

was  proper  for  the  trial  Judge  to  instruct  the  jury  that  the  law 
looks  with  suspicion  upon  a  transaction  whereby  one  indebted  to 
others  conveys  his  property,  or  a  part  of  it,  to  a  brother-in-law 
to  secure  an  alleged  pre-existing  indebtedness,  and  that  it  was  the 
duty  of  the  jury  to  scrutinize  the  matter  closely  in  considering  its 
validity. 

Civil  action,  tried  at  May  Term,  1893,  of  Anson  Superior 
Court,  before  Whitaker,  J. 

The  action  was  brought  by  James  M.  Allen  against  S.  H. 
McLendon  and  wife  for  the  foreclosure  of  a  mortgage  there- 
tofore made  by  defendants  to  plaintiffs  to  secure  the  payment 
of  a  note  for  $2,040.57  and  interest,  A  complaint  was  filed  at 
the  return  term,  and  for  want  of  an  answer  judgment  final 
by  default  was  rendered  at  the  same  term  and  a  foreclosure 
sale  decreed.  At  the  succeeding  term  of  the  Court,  W.  A. 
Liles,  executor  of  Nancy  McLendon,  was  allowed  to  become 
a  party  plaintiff,  and  filed  a  complaint  alleging  that  defen- 
dants had  executed  another  mortgage  to  this  plaintiff's  tes- 
tatrix since  the  before  -mentioned  mortgage  was  made,  and 
asking  that  his  rights  under  the  second  mortgage  might  be 
protected. 

Upon  report  of  sale  and  affidavits  at  a  subsequent  term, 
the  sale  was  set  aside,  resale  ordered  and  the  Cleik  appointed 
commissioner,  who  made  sale  and  reported  that  plaintiff 
Allen  was  the  last  and  highest  bidder,  but  being  the  mort- 
gagee creditor  had  paid  in  no  money.  Pending  the  motion 
for  confirmation  of  this  sale,  a  large  number  of  judgment 
creditors  of  defendant  S.  H.  McLendon  were  allowed  to  come 
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in  and  make  themselves  defendants  and  filed  an  answer,  duly 
verified,  alleging  the  indebtedness  to  them  of  defendant  S.  H. 
McLendon,  and  farther,  that  in  April,  1885,  the  defendants 
McLendon  and  wife  conveyed,  with  other  lands,  the  lands 
described  in  the  mortgage  thereafter  made  to  plaintiff  Allen, 
who  was  the  clerk  and  brother-in-law  of  S.  H.  McLendon, 
and  that  said  Allen,  by  deed  in  May,  1885,  conveyed  to  his 
sister,  the  feme  defendant  L.  A.  McLendon,  all  of  said  lands; 
and  they  alleged  that  all  of  said  conveyances,  including  the 
mortgage  made  by  said  McLendon  and  wife  to  said  Allen, 
were  fraudulent  and  void  as  to  the  said  creditors,  and  that 
the  judgment  of  foreclosure  was  obtained  by  fraud  and  collu- 
sion, and  they  demanded  that  the  same  be  cancelled,  vacated 
and  set  aside.  Plaintiff  Allen  filed  his  reply,  denying  all 
fraud  or  collusion,  admitting  the  conveyances  and  mort- 
gage, and  alleging  that  the  same  were  bona  fide  and  for  val- 
uable consideration,  and  denying  all  knowledge  or  informa- 
tion as  to  the  judgments  alleged  by  defendants.  McLendon 
and  wife  filed  no  reply.     A  receiver  was  appointed. 

At  said  May  Term,  1893,  the  following  issues  were  sub- 
mitted to  the  jury,  and  responded  to  as  follows: 

1.  Was  the  mortgage  by  S.  H.  McLendon  and  wife  to 
James  M.  Allen  executed  with  intent  to  fraudulently  hinder 
or  delay  the  creditors  of  S.  H.  McLendon?    Answer:  "Yes." 

2.  If  yes,  did  the  plaintiffs  have  knowledge  of  such  fraud- 
ulent intent?    Answer:  "Yes." 

3.  Was  the  alleged  indebtedness  to  plaintiff,  or  any  part 
thereof,  bona  fide;  if  so,  what  part?    Answer:  "No  part." 

4.  Was  the  defendant  S.  H.  McLendon  indebted  to  defen- 
dants as  alleged  in  their  answer?     Answer:  "  Yes." 

Plaintiff  Allen  moved  for  a  new  trial ;  the  motion  was 
denied,  and  judgment  was  rendered  vacating  the  former 
judgment  and  decree  of  forclosure,  and  setting  aside  and 
declaring  void  the  deeds  and  mortgage  aforementioned, 
directing  the  receiver  to  sell  the  lands  named  in  said  deeds 
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and  mortgage  for  cash,  and  report,  and  the  cause  was  retained 
for  further  directions  and  the  distribution  of  the  proceeds  of 
said  sale  among  the  judgment  creditor  defendants  and  W.  A. 
Liles,  executor,  pro  rata,  and  for  costs.  Only  James  M.  Allen 
appealed.     The  exceptions  are  stated  in  the  opinion. 

Messrs.  Battle  &  Mordecai,  for  plaintiff  (appellant). 
Mr.  R.  E.  Little ,  for  defendants. 

MacRae,  J.:  The  plaintiff  Allen  tendered  the  following- 
issues: 

"1.  Was  the  mortgage  executed  by  S.  H.  McLendon  and 
wife  to  the  plaintiff  J.  M.  Allen  made  to  secure  a  bona  fide 
debt  to  the  plaintiff,  and  has  the  same,  or  any  part  thereof, 
since  been  paid  ? 

"2.  Was  the  said  mortgage  executed  with  the  intent  ta 
defraud  the  creditors  of  S.  H.  McLendon  ? 

"3.  Did  the  plaintiff  know  of  and  participate  in  such 
fraud?" 

The  first  exception  was  to  the  submission  by  the  Court  of 
the  second  issue  submitted,  and  the  refusal  by  the  Court  to 
submit  the  third  issue  tendered  by  the  plaintiff. 

The  issue  submitted  confined  the  question  to  the  knowl- 
edge of  the  grantee,  while  that  tendered  and  refused  extended 
the  inquiry  to  a  participation  in,  as  well  as  knowledge  of,  the 
fraud.  The  rule  is  that "  A  mortgage  deed  executed  to  secure 
the  payment  of  money  loaned  or  of  a  valid  pre-existing  debt, 
but  also  with  the  intent  on  the  part  of  the  mortgagor  to  hin- 
der, delay  or  defraud  his  creditors,  will,  nevertheless,  be 
deemed  valid  and  enforced  by  the  Courts  as  against  the 
claims  of  creditors  other  than  the  mortgagee  or  cestui  que 
trust,  unless  the  beneficiary  under  the  deed  had  knowledge 
of  and  participated  in  the  fraud."  Woodruff  v.  Bowles,  104 
N.  C,  197;  Hudson  v.  Jordan,  108  N.  C,  12;  Battle  v.  Mayo, 
102  N.  C,  413.     But  the  response  of  the  jury  to  the  third 
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issue,  that  the  alleged  indebtedness  of  McLendon  to( plaintiff 
Allen  was  not  bona  fide — in  other  words,  that  there  was  no 
debt  to  be  secured  by  the  mortgage,  and  therefore  that  the 
conveyance  was  necessarily  fraudulent  as  to  both  grantor  and 
grantee — relieves  us  of  the  necessity  of  considering'the  ques- 
tion whether  the  mortgage  would  have  been  vitiated  simply 
by  notice  of  fraud  on  the  part  of  the  mortgagor  fixed  upon 
the  mortgagee. 

The  plaintiff  Allen  objected  and  excepted  to  the  evidence 
offered  to  prove  the  judgment  indebtedness  of  S.  H.  McLen- 
don to  the  new  parties  defendant,  but  that  was  a  matter 
between  defendant  McLendon  and  the  other  defendants,  who 
had  put  in  a  duly  verified  answer,  in  the  nature  of  a  com- 
plaint, charging  that  they  were  judgment  creditors  of  said 
McLendon  in  the  sums  set  out.  Pie  made  no  reply,  and  the 
alleged  judgment  creditors  were  entitled  to  judgment  against 
him  as  to  the  indebtedness.  Besides,  it  appears  that  most  of 
the  judgments  were  proved  by  the  judgment  docket,  which 
was  proof  of  the  record  itself;  and  if  there  was  irregularity 
in  proof  of  any  of  the  judgments  rendered  by  Justices  of  the 
Peace,  it  cannot  now  concern  this  plaintiff,  by  reason  of  the 
response  to  the  first,  second  and  third  issues. 

For  the  purpose  of  showing  that  McLendon  was  not 
indebted  to  Allen,  it  was  entirely  competent  to  offer  the  tax 
lists  for  several  years  in  the  county  and  township  of  said 
Allen's  residence  to  show  that  he  listed  no  solvent  credits. 
While  this  may  not  have  been  absolute  and  convincing  proof, 
it  was  surely  some  evidence  competent  to  go  to  the  jury  upon 
the  question  stated. 

J.  M.  Allen  testified  that  he  owned  a  tract  of  land  in  Anson 
County,  worth  $250,  which  he  had  bought  in  1886  on  credit. 
He  was  then  asked  by  his  counsel  what  other  property,  if  any, 
he  owned  outside  of  the  mortgage  sued  on.  Defendants 
objected.  The  objection  was  sustained,  and  plaintiff  Allen 
excepted.  As  the  testimony  is  reported,  there  is  no  ground 
on  which  to  base  this  exception. 


A       I 
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Defendant  McLendon  testified  as  a  witness  for  plaintiff 
Allen  that  he  (witness)  owned  several  tracts  of  land,  naming 
them  and  their  values.  Witness  was  asked  on  cross-exami- 
nation if  this  land  or  a  portion  of  it  had  not  been  allotted  to 
him  as  his  homestead,  and  at  what  price.  His  answer  was 
objected  and  excepted  to.  Whatever  may  have  been  the 
object  of  the  question  there  could  be  no  valid  objection  to  it 
and  the  answer,  for  it  was  asked  and  answered  upon  cross- 
examination. 

The  defendants  were  allowed  to  amend  their  answer  dur- 
ing the  trial  by  inserting  the  words  "not  due  "and  "illegal," 
to  which  plaintiff  Allen  excepted.  This  was  within  the 
discretion  of  his  Honor,  and  not  subject  to  review.  The 
amendment  did  not  change  the  character  of  the  action. 

We  see  no  error  in  the.  charge  of  his  Honor  that  the 
law  looks  with  suspicion  upon  a  transaction  of  this  kind — 
where  the  defendant  McLendon  is  indebted  to  others,  and 
conveys  his  property  or  a  part  thereof  to  his  brother-in-law — 
that  they  were  required  to  scrutinize  the  matter  closely  in 
reaching  their  conclusion  as  to  its  validity.  The  language 
seems  to  follow  an  approved  precedent  in  Brown  v.  Mitchell, 
102  N.  C,  347. 

The  exceptions — "  (2)  Because  the  Court  did  not  put  its 
charge  in  writing  and  read  it  to  the  jury;  (3)  Because  the 
Court  stated  in  full  the  contentions  of  the  defendants,  and 
failed  and  neglected  to  state  the  contention  of  the  plaintiff 
Allen;  and  (4)  Because  the  Court  failed  to  charge  the  jury 
as  requested  by  plaintiff,"  are  met  by  the  statement  in  the 
case  that "  the  plaintiff  Allen  did  not  request  the  Court  to 
put  its  charge  to  the  jury  in  writing;  the  plaintiff  Allen  did 
not  tender  or  show  to  the  Court  any  requests  or  prayers  for 
instructions  to  the  jury ;  and  the  Court  in  its  charge  did  state 
to  the  jury  carefully,  particularly  and  fully  the  contention  of 
the  plaintiff  Allen  as  to  all  the  questions  embraced  by  the 
different  issues  submitted  to  them."  These  findings  are 
binding  upon  us. 
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There  was  also  a  motion  for  judgment  non  obstante  vere- 
dicto, but  we  have  not  been  furnished  with  the  grounds  of 
the  motion,  and  we  see  nothing  in  the  plea  which  confesses 
a  cause  of  action,  nor  that  the  matter  relied  on  in  defence  is 
insufficient.  No  Error. 


LEVI  MORRISON  v.  K.  M.  McDONALD. 

Motion  to  Set  Aside  Judgment— Statute  Affecting  Vested  Rights, 

Constitutionality  of. 

1.  Before  the  passage  of  the  Act  of  1893,  chapter  81,  amending  section 

274  of  The  Code,  a  judgment  based  on  a  verdict  could  not  be  set 
aside  for  excusable  neglect,  etc. 

2.  The  Legislature  has  no  right,  directly  or  indirectly,  to  annul  in  whole 

or  in  part  a  judgment  already  rendered  or  to  reopen  and  rehear 
judgments  by  which  the  rights  of  the  parties  are  finally  adjudi- 
cated and  vested;  therefore, 

3.  A  judgment  based  on  a  verdict,  and  from  which  there  was  no  appeal, 

rendered  before  the  passage  of  the  Act  (cliapter  81,  Acts  1893) 
extending  the  remedial  effect  of  section  274  of  The  Code  to  judg  • 
ments  based  on  verdict,  cannot  be  set  aside  for  excusable  neglect, 
etc. 

The  plaintiff  recovered  judgment  against  the  defendant  for 
$150  with  interest,  before  a  Justice  of  the  Peace,  from  which 
the  defendant  appealed  to  the  Superior  Court. 

At  the  December  Term,  1892,  of  the  Superior  Court  of 
Moore  County,  in  the  absence  of  the  defendant,  the  case  was 
tried — the  following  issues  having  been  submitted  to  the 
jury,  viz. : 

"Is  the  defendant  indebted  to  the  plaintiF;  if  so,  in  what 
amount?" 

To  which  the  jury  responded,  "Yes;  $150,  with  interest 
from  the day  of  August,  1891."  Whereupon,  the  fol- 
lowing judgment  was  rendered: 
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"This  cause  coming  on  to  be  tried  upon  appeal  from  Jus- 
tice's Court,  and  being  tried,  and  the  jury  haviog  found  all 
issues  in  favor  of  plaintiff,  on  motion  of  Douglass  &  Shaw,  it 
is  adjudged  by  the  Court  that  the  plaintiff  recover  of  the 

defendant  the  sum  of  $150,  with  interest  from day  of 

August,  1891,  and  the  coat  of  this  action.     Hereby  affirming 
the  judgment  of  the  Justice's  Court. 

Robt.  W.  Winston, 

Judge  Presiding" 

Said  cause  had  been  continued  the  preceding  term  for  the 
defendant,  on  account  of  his  absence. 

At  August  Term,  1893,  of  said  Superior  Court,  before 
Connor,  J.,  the  defendant  moved  to  set  aside  judgment  and 
verdict  of  the  jury,  upon  his  affidavit  and  the  certificate  of 
his  physician  showing  that  when  said  judgment  was  recov- 
ered at  the  December  Term  the  defendant  was  sick  and 
unable  to  attend  Court. 

His  Honor  refused  to  grant  said  motion,  for  the  reason  that 
said  judgment  was  rendered  and  duly  docketed  previous  to 
the  passage  of  the  Act  of  the  Legislature  authorizing  the 
setting  aside  the  verdict,  and  therefore  refused  to  set  aside 
the  judgment  and  verdict,  to  which  the  defendant  excepted 
and  appealed. 

Mr.  Thomas  J.  Shaw,  for  plaintiff. 

Messrs.  Black  &  Adams,  for  defendant  (appellant). 

Shepherd,  C.  J.:  While  it  is  true,  as  a  general  proposition, 
that  laws  may  be  passed  so  as  to  operate  retrospectively  upon 
existing  remedies  or  procedure,  it  is  also  well  established  that 
where  such  legislation  has  the  effect  of  disturbing  vested 
rights,  it  must  be  construed  as  prospective  in  its  operation 
only.  In  accordance  with  this  qualifying  principle,  it  is  laid 
down  by  Black  in  his  Constitutional  Prohibitions,  sections 
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198  and  199,  that  "the  Legislature  bas  no  constitutional 
power  to  grant  to  a  party  litigant  a  right  to  an  appeal  or  writ 
of  error,  iu  cases  where  no  such  right  existed  when  the  judg- 
ment wa9  pronounced,  or  where  the  right  has  been  definitely 
forfeited.  *  *  *  It  is  well  ruled  that  a  statute  author- 
izing the  opening  of  judgments  rendered  since  a  certain  ante- 
rior date  impairs  vested  rights  and  infringes  on  the  judicial 
department  of  the  government " 

Wade,  in  his  Retrospective  Laws,  section  171,  says:  "The 
rights  secured  to  either  party  to  a  suit  by  an  adjudication  of 
the  matter  in  controversy  between  them,  are  proprietary  rights 
which  the  Constitution  will  protect.  *  *  *  If  the  con- 
stitutional provisions  referred  to  were  insufficient  to  protect 
judgments,  final  and  conclusive,  under  the  law  as  it  existed 
at  the  time  of  their  rendition,  because  there  was  no  appeal, 
then  they  would  be  equally  insufficient  to  secure  the  rights 
of  judgment  creditors  after  affirmance  by  the  Court  of  last 
resort.  Litigation  would  have  no  end  so  long  as  the  Legis- 
lature maintained  the  power  to  reopen  a  case  in  which  pos- 
sible errors  may  have  been  committed." 

In  Black  on  Judgments,  section  29S,  it  is  said:  "  While  a 
statute  may  indeed  declare  what  judgments  shall  in  future 
be  subject  to  be  vacated,  or  when  or  how,  or  for  what  causes, 
it  cannot  apply  retrospectively*  to  judgments  already  ren- 
dered and  which  had  become  final  and  unalterable  by  the 
Court  before  its  passage.  Such  an  act  would  be  unconstitu- 
tional and  void  on  two  grounds:  first,  because  it  would  unlaw- 
fully impair  the  fixed  and  vested  rights  of  the  successful  liti- 
gant, and  second,  because  it  would  be  an  unwarranted  inva- 
sion of  the  province  of  the  judicial  department.  It  is  there- 
fore held  by  a  majority  of  the  decisions  that  a  statute  vacating, 
or  directing  the  Courts  to  vacate  a  particular  judgment  or 
class  of  judgments  already  rendered  and  become  final  before 
the  enactment  of  the  statute,  and  granting  new  trials  in  such 
actions,  is  unconstitutional  and  invalid."     1  Freeman  Judg- 
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ments,  section  90;  Sedgwick  Stat.  Law,  195;  Potter's  D warns 
Statutes,  162,  n.  9. 

In  support  of  the  foregoing  propositions,  many  decisions 
are  cited,  but  we  will  refer  to  only  a  few,  and  these  simply 
by  way  of  illustration. 

In  Stewart  v.  Davidson,  10  Smedes  &  Marshall,  351,  it  was 
held  that  a  statute  giving  to  probate  courts  the  power  to 
entertain  bills  of  review  of  its  own  decrees  and  judgments, 
had  no  retrospective  operation  so  as  to  allow  the  entertain- 
ment of  a  bill  to  review  a  decree  of  the  Court  rendered  prior 
to  the  passage  of  the  act.  Chief  Justice  Sharkey,  in  deliv- 
ering the  opinion  of  the  Court,  said  that  the  judgment  was 
liable  to  be  reversed  by  appeal  or  writ  of  error  upon  excep- 
tions, but  as  no  such  course  had  been  pursued,  the  parties 
interested  in  the  judgment  had  acquired  rights  under  it, 
which  could  not  be  impaired  by  subsequent  legislation. 

In  Atkinson  v.  Dunlap,  50  Me.,  Ill,  it  was  held  that  a 
statute  allowing  previously  adjudicated  cases  to  be  opened 
by  a  petition  for  review,  if  retrospective  and  intended  to 
apply  to  cases  in  which  existing  remedies  had  been  exhausted 
and  the  judgments  had  become  final  by  the  expiration  of  the 
time  limited  for  appeals  or  reviews,  was  "  manifestly  uncon- 
stitutional." 

In  McCade  v.  Emerson,  6  Har.  Pa.,  Ill,  it'was  held  that  a 
statute  allowing  a  writ  of  error  in  cases  where  none  lay  before 
the  passage  of  the  act  could  have  but  a  prospective  operation, 
and  this  on  the  ground  that  as  to  existing  judgments  it  would 
be  unconstitutional  and  void. 

In  Ratdiffe  v.  Anderson,  31  Grat,  105,  it  was  held  that  an 
act  authorizing  the  reopening  of  judgments  rendered  prior 
to  its  passage  was  in  conflict  with  the  fundamental  law.  The 
Court  (Christian,  J.)  said:  "Both  upon  principle  and  auth- 
ority, we  conclude  that  the  Legislature  has  no  right,  directly 
or  indirectly,  to  annul,  in  whole  or  in  part,  a  judgment  or 
decree  of  a  Court  already  rendered,  or  to  authorize  the  Courts 
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to  reopen  and  rehear  judgments  and  decrees,  already  final, 
by  which  the  rights  of  the  parties  are  finally  adjudicated, 
fixed  and  vested;  and  that  every  such  attempt  of  legislative 
action  is  plainly  an  invasion  of  judicial  power,  and  therefore 
unconstitutional  and  void."  In  another  part  of  the  opinion 
the  learned  Justice  said:  "At  the  time  the  act  under  review 
was  passed,  the  money  adjudged  to  be  paid  to  the  defendant 
in  error  was  his  property,  in  a  legal  sense,  and  of  this  he  could 
not  be  deprived,  and  his  vested  right  therein  could  not  be 
impaired  by  subsequent  legislation."  30  Barb.,  10;  11  Paige, 
400;  2  Allen,  361 ;  27  Barb.,  154. 

The  application  of  the  above  principles  affords  an  easy 
solution  of  the  question  presented  by  this  appeal.  At  the 
December  Term,  1892,  of  the  Superior  Court  of  Moore  County 
a  judgment  was  rendered  against  the  defendant  in  favor  of 
the  plaintiff  for  the  sum  of  $150.  This  judgment  was  based 
upon  a  verdict,  and  there  was  no  appeal,  nor  is  it  contended 
that  the  judgment  was  in  any  respect  irregular.  The  defend- 
ant, therefore,  can  only  seek  relief  under  The  Code,  §  274,  on 
the  ground  that  the  judgment  was  taken  against  him  through 
his  mistake  or  excusable  neglect.  It  is  well  settled  that  at 
the  time  of  the  rendition  of  the  judgment  it  could  not  have 
been  set  aside  under  the  above  mentioned  provision  of  The 
Code,  as  it  has  been  decided  that  it  was  not  applicable  to  cases 
in  which  a  judgment  had  been  rendered  upon  verdict.  Brown 
v.  Rhinehart,  112  N.  C,  772.  The  plaintiff,  then,  had  an  abso- 
lute and  final  judgment,  duly  docketed,  and  as  the  law  then 
stood  no  Court  had  the  authority  to  set  it  aside.  This  judg- 
ment, according  to  the  foregoing  authorities,  was  "property," 
or  a  "  vested  right,"  and  could  not  be  disturbed  by  the  Legis- 
lature. Some  time  after  the  judgment  was  rendered  and 
docketed,  an  act  was  passed  extending  the  said  provision  of 
The  Code  to  cases  in  which  a  verdict  had  been  rendered  (Acts 
1893,  ch.  81),  and  it  is  under  this  amendatory  act  that  the 
defendant  prosecutes  his  motion.  This  certainly  comes  within 
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the  principles  we  have  stated,  and  we  think  his  Honor  was 
correct  in  holding  that  the  amendatory  act  was  applicable 
only  to  judgments  rendered  after  its  enactment.  The  result 
thus  reached  is  all  the  more  satisfactory  when  it  is  considered 
that  the  plaintiff,  by  having  had  his  judgment  docketed,  had 
acquired  a  lien  upon  the  real  estate  of  the  defendant. 

Affirmed. 


J.  J.  ADAMS  v.  FIRST  NATIONAL  BANK  OF  WIN3TON. 

Bank  Dealings — Partnership   Overdraft — Partner's  Individual 

Account — Set-off — Counter  claim. 

1.  The  right  of  set-off  only  exists  between  the  same  parties  and  in  the 

same  right. 

2.  A  bank  has  no  lien  on  the  deposit  of  a  partner  for  a  balance  due  from 

the  partnership;  therefore, 

3.  Although  a  bank  may  recover  from  any  partner  the  overdraft  of  the 

partnership  in  an  independent  action,  or  may  plead  it  as  a  counter- 
claim in  a  suit  by  such  partner  to  recover  his  individual  deposit, 
yet  the  bank  may  not  charge  up  such  overdraft  against  the  part- 
ner's individual  account. 


This  was  a  civil  action,  begun  before  a  Justice  of  the 
Peace,  and  heard  at  Spring  Term,  1893,  of  Forsyth  Superior 
Court,  before  Boykin,  J.,  and  a  jury. 

The  plaintiff  complained  for  the  non-payment  of  the  sum 
of  $40,  alleged  to  be  due  him  by  defendant,  which  debt  was 
denied  by  the  defendant. 

The  plaintiff,  introduced  as  a  witness  in  his  own  behalf, 
testified  that  on  the  21st  day  of  March,  1892,  the  firm  of  J.  J. 
Adams  &  Co.,  composed  of  himself  and  one  J.  A.  Reid,  dis- 
solved copartnership;  that  theretofore  they  had  an  account 
with  the  defendant  bank,  and  plaintiff  went  to  defendant 
bank  before  noon  of  the  said  day  and  asked  for  the  account 
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in  bank  of  J.  J.  Adams  &  Co.,  wishing  to  know  the  balance; 
that  he  was  told  by  the  bookkeeper  of  the  bank  that  the  bal- 
ance due  J.  J.  Adams  &  Co.  was  $201.08,  for  which  amount 
he  gave  the  check  of  J.  J.  Adams  &  Co.,  and  the  check  was 
there  and  then  paid  to  him;  that  this  sum  was  coming  to 
witness  as  due  him  of  the  assets  of  J.  J.  Adams  &  Co.;  that 
several  days  thereafter,  about  the  23d  of  March,  the  plaintiff 
deposited  with  the  defendant  bank  the  sum  of  $615  of  his 
own  money  from  the  sale  of  his  own  individual  property,  and 
opened  the  account  in  his  own  name ;  that  he  checked  on 
this  sum  various  times  in  various  amounts,  and  that  on  the 
5th  day  of  April,  1892,  he  made  a  check  for  balance  due  him, 
when  he  was  told  by  the  officer  of  the  bank  that  his  check 
was  not  good  by  $40;  that  this  sum  had  been  taken  from  his 
account  by  order  of  the  president  of  the  bank  and  paid  on 
a  draft  drawn  by  J.  J.  Adams  &  Co.;  that  his  balance,  less 
the  $40,  was  paid  to  plaintiff,  plaintiff  demanding  the  total 
amount,  including  the  $40,  which  was  refused.  Plaintiff 
further  testified  that  he  did  not  know  whether  the  check  for 
(40,  drawn  in  the  name  of  J.  J.  Adams  &  Co.,  was  in  the  bank 
at  the  time  he  asked  for  the  balance  due  J.  J.  Adams  &  Co., 
on  March  21,  or  not;  that  no  notice  of  the  dissolution  of  the 
copartnership  of  J.  J.  Adams  &  Co.  has  been  given  by  publi- 
cation. 

Colonel  James  Martin,  in  behalf  of  the  defendant,  testified 
that  he  was  a  bookkeeper  in  the  defendant  bank,  and  on  the 
21st  March,  1892,  the  plaintiff  asked  him  for  balance  of  J.  J. 
Adams  &  Co.,  which  he  told  him  was  $201.08,  and  which 
plaintiff  made  check  for  and  drew  the  amount  out  of  bank ; 
that  "  a  check  of  J.  J.  Adams  &  Co.  for  $40,  made  by  J.  A. 
Reid,  came  into  bank,  I  think,  on  that  day;  it  might  have 
been  in  the  bank  at  the  time  I  gave  the  balance  of  $201.08 
to  Mr.  Adams;  it  was  not  entered  on  the  books,  but  might 
have  been  on  the  file.  I  cannot  say  whether  it  was  in  bank 
at  the  time  or  not.     I  did  not  know  it  had  been  paid  by  the 
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teller.  If  I  had  known  so,  I  would  have  charged  it  in  the 
account  of  J.  J.  Adams  &  Co.  before  giving  the  plaintiff  the 
balance." 

J.  A.  Reid,  a  witness  for  defendant,  testified  that  he  was  a 
member  of  the  firm  of  J.  J.  Adams  &  Co. ;  that  he  drew  the 
check  for  $40  on  the  firm  account  in  bank  to  pay  an  indi- 
vidual debt  due  by  him  for  rent;  that  the  check  was  given 
several  days  before  the  21st  of  March;  that  the  firm  agreed 
to  dissolve  on  the  21st  of  March,  but  no  final  settlement  of 
the  copartnership  had  ever  been  made;  that  on  the  21st  of 
March  they  quit  business,  and  Adams  drew  out  all  they  had 
in  bank. 

No  special  instructions  were  asked  by  either  side. 

His  Honor  instructed  the  jury,  among  other  things,  as  fol- 
lows: 

"That  if  the  check  given  by  J.  A.  Reid  was  paid  by  the 
defendant  after  the  payment  to  plaintiff  of  the  balance  of 
$201.08,  the  plaintiff  would  be  entitled  to  recover;  that  if,  as 
the  defendant  contended,  the  check  for  $40  was  paid  by  the 
bank  before  the  check  for  $201.08  was  paid  plaintiff,  and  the 
defendant  gave  the  balance  by  mistake,  the  plaintiff  would 
not  be  entitled  to  recover. 

To  which  charge,  given  as  above  stated,  defendant  excepted, 
and  assigned  as  error  the  charge  as  above  given ;  and  further, 
that  he  did  not  tell  the  jury  that  the  defendant  had  a  right 
to  offset  the  $40  check  as  an  overdraft  of  the  firm  against 
the  individual  account  of  J.  J.  Adams. 

There  was  a  verdict  and  judgment  for  plaintiff. 

Messrs.  Glenn  &  Manly ,  for  plaintiff. 
Messrs.  Watson  &  Buxton,  for  defendant. 


Clark,  J.:  If  the  overdraft  of  the  firm  of  which  plaintiff 
was  a  member  was  paid  by  the  bank  after  the  balance  was 
drawn  out,  it  not  appearing  that  the  bank  had  any  notice  of 


113.]  SEPTEMBER  TERM,  1893.  335 


Adams  v.  Bank. 


the  dissolution,  such  overdraft  could  be  recovered  by  the  bank 
out  of  the  plaintiff  as  a  member  of  the  firm.  If,  at  the  time 
the  plaintiff  drew  a  check  for  the  balance  which  the  cashier 
told  him  was  due  the  firm,  in  fact,  there  was  less  due  the 
firm,  it  was  equally  an  overdraft,  by  mutual  mistake  of  the 
parties,  and  the  bank  could  recover  it  back  out  of  the  plain- 
tiff as  a  member  of  the  firm.  But  the  bank  had  no  right  to 
charge  up  against  the  individual  account  of  a  member  of  a 
partnership  a  balance  due  it  on  the  firm's  account.  Such 
right  of  set-off  only  exists  between  the  same  parties  and  in 
the  same  right.  Morse  on  Banks,  §  334.  The  bank  has  no 
lien  on  the  deposit  of  a  partner  for  a  balance  due  from  the 
partnership.  Bolles  on  Banks,  §3S5.  The  reason  is  thus 
given  by  Lord  Lakgsdale,  Master  of  the  Rolls,  in  Waits  v. 
Chrutie,  11  Beavan,  555:  "It  is  of  the  nature  and  essence  of 
transactions  between  banker  and  customer  that  a  customer, 
having  a  balance  in  the  hands  of  his  banker,  should  have 
full  power  over  it  and  be  able  to  command  payment  at  sight. 
If,  where  there  is  an  account  between  a  firm  and  the  bank, 
and  another  account  with  one  particular  member  of  the  firm, 
it  be  once  held  that  the  bank  has  a  lien  upon  the  balance 
doe  upon  the  separate  account  of  the  individual  partner  for 
a  balance  due  to  the  bank  from  the  firm,  there  would  be  an 
end  to  some  transactions  which  it  is  most  important  to  com- 
merce should  be  continued." 

Inasmuch  as  the  members  of  the  partnership  can  draw  in 
the  name  of  the  firm,  if  their  overdrafts  can  instantly  be 
charged  up  against  the  individual  account  of  a  member  of 
the  firm,  no  partner  would  be  safe  in  keeping  his  private 
account  in  the  same  bank  where  the  partnership  account  is 
kept.  Otherwise  his  private  funds,  deposited  perhaps  for 
special  engagements  he  may  have  in  view,  would  be  liable  at 
any  time  to  be  swept  away  by  checks  drawn  by  another  for 
his  own  personal  ends,  but  in  the  name  of  the  firm,  and  the 
partner's  checks  on  his  private  account  would  go  to  protest, 
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to  his  damage  and  inconvenience.  Then,  too,  in  case  of 
insolvency  and  an  assignment  by  the  partner,  or  of  the  part- 
nership, his  available  cash  could  be  subject  to  appropriation 
by  the  bank  in  this  short-hand  mode  to  his  partnership  lia- 
bility, notwithstanding  his  or  the  firm's  election  in  the  deed 
of  assignment  to  prefer  another  or  to  share  the  assets  pro  rata. 
And  this  also  would  deprive  the  individual  partner  having  a 
sum  to  his  credit,  using  it  as  his  personal  property  exemption 
as  against  the  indebtedness  of  the  partnership  to  the  bank. 
It  is  true  in  the  present  case  the  plaintiff  being  liable  to  the 
bank  for  the  overdraft  of  the  firm,  the  bank  could  sue  him 
therefor,  and  hence,  of  course,  could  have  pleaded  it  as  a 
counter-claim  instead  of  bringing  an  independent  action. 
But  the  bank  did  not  plead  a  counter-claim.  It  claimed  the 
right  to  charge  up  against  the  individual  account  of  the 
plaintiff  the  overdraft  of  the  firm,  and  hence  pleaded  the 
general  issue  that  it  was  not  indebted.  This  it  cannot  do. 
The  difference  between  a  counter-claim  and  a  payment  is  not 
merely  technical,  but  substantial.  Some  of  the  differences 
are  pointed  out  above.  There  are  others,  among  them  the 
cases  in  which  the  statute  of  limitations  might  be  pleaded  to 
the  counter  claim.  In  the  present  case,  it  is  still  open  to  the 
bank,  as  it  did  not  plead  the  counter-claim,  to  bring  an  action 
against  the  plaintiff  for  the  balance  due  by  the  firm.  It  is 
not  yet  barred  by  the  statute  of  limitations,  and  if  the  plain- 
tiff has  property  in  excess  of  his  exemptions,  the  bank  has 
lost  nothing  except  the  bill  of  cost  in  this  case. 

While  not  concurring  altogether  in  the  reasons  of  his  Honor, 
we  reach  the  came  conclusion,  and  declare  the 

Judgment  Affirmed. 
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J.  M.  LONG,  Executor  of  JOHN  B.  DOUB,  v.  MARTHA  S.  WALD- 

RAVEN  et  al. 


Will — Devise— Life-estate — Power  of  Disposal  of  Fee. 

1.  Where  an  estate  is  given  for  life  only,  with  a  power  of  disposition  or 

to  appoint  the  fee  by  deed  or  will,  the  devisee  takes  only  an  estate 
for  life,  unless  there  be  some  manifest  and  general  intent  of  the 
testator  which  would  be  defeated  by  adhering  to  the  particular 
intent;  therefore, 

2.  Where  a  testator,  in  one  item  of  his  will,  directed  that  all  of  his  estate, 

real  and  personal,  should  be  given  to  his  wife  during  her  natural 
life,  and  in  a  subsequent  item  declared  "It  is  my  will  that,  after 
the  death  of  my  wife,  my  estate  shall  be  equally  divided  between 
the  heirs  of  my  brothers  and  sisters,  with  the  exception  of  one-third 
of  my  estate,  which  I  leave  at  the  disposal  of  my  wife,  to  be  left  as 
she  may  will'*:  Held,  that  the  wife  was  entitled  to  an  estate  for 
life  in  all  the  property,  and  to  dispose  of  one- third  of  it  by  will,  and 
the  power  not  being  exercised  as  to  the  third,  it  did  not  vest  in  her 
heirs. 

This  action  was  brought  by  the  executor  of  John  B.  Doub, 
deceased,  for  a  construction  of  the  will,  the  devisees  and  leg- 
atees (who  were  also  the  heirs  at  law  and  next  of  kin)  of  the 
testator,  and  the  heirs  at  law  and  next  of  kin  of  Minerva  S. 
Doub,  the  deceased  widow  of  the  testator,  being  made  par- 
ties defendant.  The  disposing  clauses  of  the  will  are  set 
out  in  the  opinion  of  Associate  Justice  Burwell. 

The  defendants  (heirs  at  law  of  Minerva  S.  Doub,  who  died 
intestate  after  the  testator)  contended  that  they  were  entitled 
under  the  will  of  John  B.  Doub  to  one-third  of  the  real  and 
personal  property  disposed  of  by  his  will. 

Upon  the  hearing,  at  Spring  Term,  1893,  of  Forsyth 
Superior  Court,  his  Honor,  Winston,  J.t  adjudged  as  follows: 

"That  under  said  will  of  John  B.  Doub  his  widow,  Minerva 
S.  Doub,  took  a  life-estate  in  all  the  personalty,  with  the 
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power  of  disposing  of  one-third  of  the  same  during  her  life. 
That  as  she  failed  to  make  any  disposition  thereof,  said  prop- 
erty goes  under  said  will  to  the  heirs  of  the  testators  broth- 
ers and  sisters,  by  which  is  meant  under  the  statute  their 
children,  and  that  said  children  take  per  capita  and  not  per 
stirpes." 

From  this  judgment  the  next  of  kin  of  Minerva  S.  Doub 
appealed,  claiming  that  said  Minerva  took  a  fee  simple  estate 
under  said  will  to  one-third  of  the  estate  of  said  testator. 

Messrs.  Eller  &  Starbuck,  for  plaintiff. 

Messrs.  E.  B.  Jones  and  Watson  it  Buxton,  for  defendants 
(appellants). 


Burwkll,  J. :  The  appellants  are  the  next  of  kin  of  Min- 
erva S.  Doub,  whose  husband,  John  B.  Doub,  by  his  will 
directed  that  all  his  estate,  consisting  of  real  and  personal 
property,  should  be  given  unto  his  wife  during  her  natural 
life,  and  in  the  third  item  of  his  will  said:  "It  is  my  will 
that  after  the  death  of  my  wife,  Minerva  S.  Doub,  my  estate 
shall  be  equally  divided  between  the  heirs  of  my  brothers 
and  sisters,  with  the  exception  of  one-third  of  my  estate, 
which  I  leave  at  the  disposal  of  my  wife,  Minerva  S.  Doub, 
to  be  left  as  she  may  will."  The  testator  thus  gave  to  his 
wife  an  estate  for  life  in  all  his  property,  and  the  power  to 
dispose  of  one-third  of  it  by  will.  She  failed  to  exercise  that 
power.  Her  estate  in  the  whole  property  was  distinctly  and 
unequivocally  limited  by  her  life.  There  are  no  words  in 
the  will  that  in  any  way  enlarge  that  estate,  or  enhance  her 
rights  in  the  property  while  she  lived. 

"A  devise  of  an  estate,  generally  or  indefinitely,  with  a 
power  of  disposition  over  it,  carries  a  fee.  But  where  the 
estate  is  given  for  life  only,  the  devisee  takes  only  an  estate 
for  life,  though  a  power  of  disposition  or  to  appoint  the  fee 
by  deed  or  will  be  annexed,  unless  there  be  some  manifest 
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and  general  inteut  of  the  testator,  which  would  be  defeated 
by  adhering  to  the  particular  intent.  Words  of  implication 
do  not  merge  or  destroy  an  express  estate  for  life,  unless  it 
becomes  absolutely  necessary  to  uphold  some  manifest  gen- 
eral intent."     The  Church  v.  Disbrow,  52  Penn.  St.,  219. 

This  rule  of  interpretation  has  been  approved  by  this 
Court  in  Bass  v.  Bass,  78  N.  C,  374 ;  Patrick  v.  Morehmd,  85 
N.  C,  62,  and  other  cases. 

We  find  in  this  will  no  words  that  either  expressly  or  by 
implication  manifest  any  general  inteut  that  would  be 
defeated  by  adhering  to  the  particular  intent  so  clearly 
expressed,  that  his  wife  should  have  only  an  estate  for  life. 
She  was  not  to  be  allowed  to  consume  any  part  of  the  corpus 
of  the  fund.  Had  that  right  been  conferred  upon  her,  it 
would  be  inconsistent  with  the  notion  that  a  life-estate  only 
was  given.  The  Church  v.  Disbrow,  supra.  The  testator  did 
not  direct  that  one-third  of  his  estate  should,  upon  the  death 
of  his  wife,  go  to  whomsoever  she  should  think  proper  to 
make  her  heir  or  heirs,  in  which  event  it  might  be  said,  per- 
haps, as  in  Sherer  v.  Sherer's  Executor,  1  Wash.,  266  (1  Am. 
Dec.,  460),  that  the  wife  by  suffering  her  legal  representatives 
to  succeed  her,  actually  made  them  her  heir  or  heirs,  as  much 
90  as  if  she  had  pointed  them  out  by  an  express  devise. 
Hence  this  case  must  be  added  to  that  line  of  cases  which,  as 
was  said  in  Sherer  v.  Sherer,  supra,  tend  to  prove  "  that  an 
express  estate  for  life  to  the  wife,  with  a  power  to  dispose  of 
the  fee,  shall  not  turn  her  estate  for  life  into  a  fee." 

What  has  been  said  disposes  of  the  only  question  brought 
before  us  by  this  appeal. 

Affirmed. 
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JOHN  C.  TAYLOR  V.  P.  A.  MILLER. 

Statute  of  Limitations — New  Promise — Effect  of  the    Words 

tl Propose  to  Settle." 

The  words  "  I  propose  to  settle,"  written  in  answer  to  a  letter  demanding 
payment  of  a  note  barred  by  the  lapse  of  time,  amount  to  an 
acknowledgment  or  new  promise  sufficient  to  take  the  case  out  of 
the  operation  of  the  statute  of  limitations. 

Civil  action,  tried  at  Spring  Term,  1893,  of  Davie  Supe- 
rior Coqrt,  before  Boykin,  J. 

Upon  the  intimation  of  the  Judge  that  the  evidence  was 
not  sufficient  to  rebut  the  bar  of  the  statute  of  limitations, 
the  plaintiff  submitted  to  a  nonsuit  and  appealed. 

Mr.  T.  B.  Bailey,  for  plaintiff  (appellant). 
Messrs.  Watson  &  Buxton,  for  defendant. 

MaoRae,  J.:  The  action  was  upon  a  note  for  $400  and 
interest,  dated  March  29,  1886,  payable  one  day  after  date, 
and  made  by  defendant  to  plaintiff.  The  only  plea  was  that 
of  the  statute  of  limitations,  and  the  same  was  good  unless 
there  had  been  a  new  acknowledgment  or  promise  in  writing, 
under  section  172  of  The  Code. 

The  case  turns  upon  the  testimony  of  E.  L.  Gaither  and  a 
letter  referred  to  therein,  which  witness  testified  that  he  had 
received  from  the  defendant.  That  portion  of  his  testimony 
which  is  material  is  as  follows: 

"That  on  or  about  the  first  of  November,  1891,  the  plain- 
tiff put  this  note  into  witness's  hands  for  collection ;  that  wit- 
ness had  this  note  and  one  other  note  against  the  defendant; 
that  on  the  4th  of  November,  1891,  witness  wrote  to  defend- 
ant a  note,  a  copy  of  which  is — 
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"'Dear  Sir — Mr.  John  C.  Taylor  had  your  note  for  $400, 
principal.  He  says  you  have  promised  to  pay  it  off,  and  he 
needs  the  money,  and  has  left  it  with  me  so  you  can  take  it 
up.  Please  settle  the  matter  at  your  earliest  convenience, 
and  if  you  can't  pay  it  all  at  once,  send  me  what  you  can. 

Respectfully, 
(Signed)        E.  L.  Gaither/ 

"  That  between  the  4th  of  November  and  the  21st  of  Decem- 
ber, 1891,  the  witness  received  a  letter  from  the  defendant, 
post-marked  'Mocksville,  N.  C,  December  21,  1891/  and  is 
as  follows: 

" '  Mr.  E.  L.  Gaither,  Mocksville,  K  C.  : 

"'Dear  Sir — Your  letter  received,  and  I  have  been  to 
town  twice  to  see  you,  but  you  were  not  in.  I  propose  to  set- 
tle both  of  your  claims  the  first  of  next  month,  which  I  hope 
will  be  agreeable.     Will  see  you  in  person  soon. 

Yours  respectfully, 

(Signed)        P.  A.  Miller.'  " 

It  was  also  in  evideuce  that  the  defendant  has  never  owed 
the  plaintiff  anything  but  this  one  note  sued  on. 

The  question  is,  whether  this  letter  was  such  a  promise  or 
acknowledgment  as  continued  the  obligation  of  the  promise 
contained  in  the  note  and  prevented  the  bar  of  the  statute — 
whether  the  words  "  propose  to  settle,"  taken  in  connection 
with  the  testimony  of  Gaither  and  the  rest  of  the  letter,  can 
be  reasonably  construed  to  mean  "  promise  to  pay."  If  they 
will  bear  the  latter  construction,  the  bar  of  the  statute  has 
been  repelled;  if  not,  the  plaintiff  can  have  no  relief. 

The  word  u  propose,"  like  nearly  every  other  word  in  the 
English  language,  has  many  meanings.  A  proposal  may 
mean  an  offer,  as  of  marriage ;  an  introduction,  as  of  a  measure 
in  a  legislative  assembly.     It  may  also  mean  an  expression 
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of  intention  or  design.  "I  propose  to  settle"  is  the  same  as 
"I  intend  or  mean  to  settle."  Webster  defines  it,  "to  form 
or  declare  a  purpose  or  intention." 

A  promise  is  defined  to  be  a  declaration  which  gives  to  the 
person  to  whom  it  is  made  a  right  to  expect  or  claim  the  per- 
formance or  non-performance  of  some  particular  thing. 

There  are  many  other  meanings  of  these  words,  as  there 
are  also  of  the  word  "settle."  Indeed,  there  are  two  distinct 
words  "  settle,"  the  meanings  of  which  have  become  confused. 
But  we  have  no  difficulty  in  selecting  the  definition  in  the 
Century  Dictionary  of  this  word  in  its  colloquial  sense — to 
liquidate,  balance  pay — as  appropriate  to  the  present  use  of 
it.  We  must  construe  language  in  its  ordiuary  significance, 
unless  it  is  manifestly  used  in  some  special  or  technical  sense. 

Mr.  Gaither  writes  to  the  defendant,  demanding  payment 
of  this  specific  note  and  another.  The  defendant  answers: 
"I  propose  to  settle  both  of  your  claims  the  first  of  next 
month,  which  I  hope  will  be  agreeable." 

How  would  this  answer  strike  a  man  in  an  ordinary  busi- 
ness transaction?  It  is  evident  that  its  effect  would  be  to 
raise  the  expectation  of  payment  at  the  time  specified.  The 
accumulation  of  adjectives  used  in  their  application  to  the 
words  "acknowledgment  and  promise"  in  the  statute,  has 
produced  the  impression  that  it  requires  more  than  an  ordi- 
nary promise  in  writing  to  repel  the  bar  of  the  statute.  The 
old  law,  before  the  promise  need  be  in  writing,  was,  "the  new 
promise  must  be  definite  and  show  the  nature  and  amount 
of  the  debt,  or  must  distinctly  refer  to  some  writing,  or  to 
some  other  means  by  which  the  nature  and  amount  of  it  can 
be  ascertained;  or  there  must  be  an  acknowledgment  of  a 
present  subsisting  debt,  equally  definite  and  certain,  from 
which  a  promise  to  pay  such  debt  may  be  implied."  McBride 
v.  Gray,  Busbee,  420 ;  Faison  v.  Bowden,  72  N.  C.,405;  Riggs 
v.  Roberts,  85  N.  C,  151.  Since  the  statute,  the  words  used 
are  as  applicable  to  this  case:  "The  promise  iflust  be  uncon- 
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ditional."     Greenleaf  v.  Railroad,  91  N.  C,  33.     It  must  be 
"certain  in  its  terms."     Long  v.  Oxford,  104  N.  C,  408. 

In  Riggs  v.  Roberts,  supra,  the  words  "  distinct  and  specific,'' 
"unequivocal,"  are  really  applied  to  a  promise  to  pay  which 
would  revive  a  debt  from  which  the  debtor  had  been  dis- 
charged in  bankruptcy.  While  either  one  of  these  qualify- 
ing words  alone  would  be  applicable  to  the  promise  or 
acknowledgment  to  take  the  case  out -of  the  statute  of  limi- 
tations, there  is  no  special  weight  superadded  by  the  use  of 
them  all  at  once. 

The  law  speaks  for  itself:  "  No  acknowledgment  or  promise 
shall  be  received  as  evidence  of  a  new  or  continuing  contract 
whereby  to  take  the  case  out  of  the  operation  of  this  title, 
unless  the  same  be  contained  in  some  writing,  signed  by  the 
party  to  be  charged  thereby." 

Here  is  the  original  contract,  liable  to  be  defeated  by  the 
plea  of  the  statute,  but  still  continuing.  Here  is  the  corres- 
pondence between  the  agent  of  the  payee  and  the  maker  him- 
self; it  is  perfectly  definite  and  certain  as  to  what  note  is 
meant.  And  here  is  the  letter  of  the  defendant  in  which  he 
refers  to  the  letter  which  describes  it  and  demands  payment; 
he  proposes  to  settle  both  claims  the  first  of  next  month. 

The  defendant  was  probably  no  philologist.  He  used 
words  in  their  ordinary  acceptation,  and  which  could  not 
be  misunderstood.  We  think  they  fill  the  letter  and  spirit 
of  the  statute. 

There  is  error,  and  a  new  trial  must  be  awarded. 

New  Trial. 
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J.  J.  JORDAN  et  al.  v.  H.  McD.  SPIERS  et  al. 

Co-administrators — Power  of  One  to  Bind  the  Other — Principal 

and  Surety. 


1.  Unlike  one  of  two  or  more  executors,  one  administrator  has  not  the 

power,  without  the  consent  of  his  associate,  to  make  a  sale  or  to 
compromise  a  debt  due  his  intestate. 

2.  Where  one  administrator,  without  the  knowledge  or  consent  of  his 

co  administrator,  agreed  to  compromise  a  suit  for  the  possession 
of  land  and  foreclosure  of  a  mortgage,  wherein  R  had  become 
surety  on  an  undertaking  given  by  the  mortgagor  (under  section 
237  of  The  Code)  to  secure  the  rents,  etc.,  which  agreement 
included  an  indulgence  for  a  definite  time,  and  no  positive  act  of 
affirmation  or  adoption  by  the  co-administrator  of  the  agreement 
was  shown:  Held,  that  the  surety  was  not  released. 

This  action  was  commenced  by  J.  J.  Jordan  and  wife 
Mary  E.  Jordan,  mortgagees  in  a  mortgage  given  by 
H.  McD.  Spiers  to  secure  a  debt  due  said  J.  J.  Jordan,  to 
recover  possession  of  the  mortgaged  premises,  and  for  dam- 
ages for  the  detention  thereof,  and  for  a  foreclosure  of  said 
mortgage.  The  defendant  filed  his  undertaking,  found  on 
the  record,  with  Sampson  Rea  as  surety,  and  answered  the 
complaint. 

Shortly  after  the  beginning  of  the  action  J.  J.  Jordan  died 
intestate,  and  P.  B  Picotand  John  E.  Vann  were  duly  qual- 
ified as  his  administrators,  and  were  made  parties  plaintiff 
in  this  action. 

At  Fall  Term,  1890,  judgment  was  entered  in  said  action 
in  favor  of  plaintiffs  for  possession  of  said  land,  and  for  a 
foreclosure  of  said  mortgage,  as  appears  from  the  record,  and 
the  case  was  continued  to  try  the  issue  of  damages.  Pending 
this  continuance,  and  on  the  31st  day  of  January,  1891,  the 
plaintiff  P.  B.  Picot,  one  of  the  administrators  of  the  said  J.  J. 
Jordan,  entered  into  the  following  agreement  with  the  defen- 
dant H.  McD.  Spiers,  to-wit: 
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"Received  this  31st  day  of  January,  1891,  of  H.  McD. 
Spiers  the  sum  of  $100,  it  being  in  part  payment  of  a  com- 
promise of  the  suit  now  pending  in  Hertford  County  Supe- 
rior Court,  entitled  Mary  E.  Jordan  and  P.  B.  Picot  and  John 
E.  Vann,  administrators  of  J.  J.  Jordan,  against  H.  McD. 
Spiers;  and  the  said  suit  is  compromised  on  the  following 
terms  and  conditions,  viz. :  Said  Spiers  is  to  pay  all  costs  of 
said  action  at  the  time  that  a  nonsuit  is  entered  by  said  Picot 
and  Vann,  administrators.  $100  cash,  and  $137.50  to  be 
paid  on  or  before  the  19th  day  of  October,  1891,  with  interest 
from  this  date  at  8  per  cent.  It  is  specially  understood  and 
agreed  by  parties  hereto  that  if  said  Spiers  shall  make  the 
deferred  payments  at  the  time  named,  with  the  interest 
thereon  accrued,  said  Picot  and  Vann,  administrators,  shall 
enter  a  nonsuit  in  said  pending  action,  at  Fall  Term,  1891, 
of  said  Superior  Court;  but  if  said  Spiers  shall  fail  to  make 
said  deferred  payment,  with  interest  as  aforesaid,  at  the  time 
mentioned,  said  Picot  and  Vann,  administrators,  may  pro- 
ceed with  said  suit  as  they  may  be  advised,  and  the  $100 
paid  this  day  by  said  Spiers,  shall,  in  the  event  that  judg- 
ment is  taken  against  him  in  said  action,  be  deducted  from 
said  judgment,  that  is  to  say  that  the  $100  shall  be  credited 
on  said  judgment.     (Signed)      Picot  and  Vann,  AdmWs. 

H.  McD.  Spiers. 
This  Januarv  31,  1891." 


That  thereafter,  during  the  interval  between  the  Spring 
and  Fall  Terms,  1891,  of  said  Court,  P.  B.  Picot  died,  leav- 
ing his  co- administrator,  John  E.  Vann,  surviving  him. 

That  said  contract  was  written  and  signed  "  Picot  and 
Vann,  Adm'rs,"  without  the  knowledge  or  consent  of  said 
John  E.  Vann. 

At  Spring  Term,  1893,  of  said  Court,  this  action  was  called 
for  trial  before  his  Honor  Bynum,  J.,  and  a  jury.  The  ver- 
dict was  in  favor  of  plaintiffs.     The  plaintiffs  moved  for 
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judgment  thereon  against  defendant  and  Sampson  Rea,  the 
surety  on  defendants'  undertaking. 

Rea  answered  said  motion,  and  alleged  bis  discharge,  and 
set  up  said  compromise  agreement  and  brought  out  the  above 
facts  in  reference  thereto,  and  asked  that  the  plaintiffs' 
motion  as  to  him  be  denied. 

The  Court  ruled  that  said  Rea  was  not  discharged,  and 
granted  the  judgment  found  in  the  record.  Said  Rea  excepted, 
and  appealed. 

Mr.  B.  B.  Winborne,  for  defendant  Rea  (appellant). 
No  counsel,  contra. 


Avery,  J.:  In  discussing  the  power  of  one  of  several  per- 
sonal representatives  to  act  for  his  associates,  in  the  case  of 
Gordon  v.  Finley,  3  Hawks,  239,  Judge  Henderson  said  : 
"  One  administrator  cannot  alone,  when  there  are  more,  make 
a  sale.  They  are  in  this  respect  unlike  executors,  for  all  of 
the  administrators  together  represent  the  intestate,  whereas 
each  executor  represents  the  testator."  Ward  v.  Sparks,  1 
Dev.  &  Bat.,  389.  The  appellant  Rea  cannot  maintain  the 
position  that  he,  as  surety,  is  discharged  by  indulgence 
extended  to  the  principal  in  the  undertaking  (under  The 
Code,  §  237)  to  pay  such  costs  and  damages,  including  rents 
and  profits,  as  the  plaintiff  might  recover,  unless  he  can  first 
show  a  binding  agreement  on  the  part  of  the  creditor  to  for- 
bear to  proceed  against  the  principal  for  a  fixed  period  with- 
out reserving  the  right  to  move  meantime  against  the  surety. 
Forbes  v.  Sheppard,  98  N.  C,  111.  If,  however,  the  surety 
shows  a  valid  contract  extending  the  time  of  payment  for 
the  benefit  of  the  principal  in  a  bond  or  undertaking,  made 
without  the  knowledge  or  consent  of  the  former,  such  agree- 
ment operates  to  exonerate  the  surety  from  liability.  Carter 
v.  Duncan,  84  N.  C,  676 ;  Scott  v.  Harris,  76  N.  C,  205.  If 
Picot  had  no  authority  to  sell  personal  property  belonging  to 


113.]  SEPTEMBER  TERM,  1893.  347 


Jordan  v.  Spirrs. 


his  intestate  without  the  consent  of  his  co-administrator  Vann, 
we  do  not  think  he  could  lawfully  exercise  the  more  impor- 
tant and  dangerous  power  of  compromising  a  debt  due  his 
intestate,  and  thereby  release  the  debtor  in  part  of  responsi- 
bility, on  receiving  only  a  portion  of  the  amount  due,  with- 
out consulting  one  who  had  been  commissioned  by  the  officer 
appointed  by  law  for  the  purpose  of  securing  the  benefit  of 
the  judgment  of  both  in  reference  to  every  such  important 
transaction,  fit  is  in  order  to  divide  responsibility  and  multi- 
ply counsellors  that  the  Clerk  is  empowered  in  his  discretion 
to  give  letters  of  administration  to  one  or  more  of  the  next 
of  kin.  Such  precaution  on  his  part  is  in  vain,  if  either  the 
widow  or  the  next  of  kin  can  compromise  all  of  the  solvent 
credits  and  dispose  of  all  of  the  choses  in  possession  without 
consulting  the  other.j  We  are  aware  that  authorities  differ 
upon  this  subject,  but  we  prefer  to  adhere  to  the  principle  as 
stated  by  Judge  Henderson,  because  it  is  safer  and  more 
reasonable  to  do  so.  '  A  testator  is  supposed  to  repose  a  spe- 
cial trust  and  confidence  in  every  person  named  by  him  as 
executor,  but  the  object  of  our  statute  is  to  give  the  power  to 
the  Clerk  to  utilize  the  combined  wisdom  of  two  or  more 
agents  in  the  management  of  fiduciary  matters  under  his 
supervision? 

We  fail  to  discover  in  the  statement  of  the  case  on  appeal 
any  evidence  tending  to  show  a  subsequent  ratification  by 
Vann  of  the  agreement  entered  into  by  Picot,  his  co-admin- 
istrator, without  his  knowledge  or  consent.  It  does  not  appear 
affirmatively  that  Vann  was  consulted  as  to  the  application 
of  the  one  hundred  dollars  paid  down.  When  the  agree- 
ment was  subsequently  set  up  by  answer  in  the  nature  of  a 
plea  since  the  last  agreement,  the  defendants  refused  in  their 
reply  to  recognize  it,  denominating  it  an  alleged  agree- 
ment. After  Picot  had  received  the  money  without  the  con- 
sent of  Vann,  and  presumably  paid  it  over  to  the  persons 
lawfully  entitled  to  receive  it,  we  cannot  readily  conceive  of 
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any  step  other  than  the  expression  of  his  dissent  in  the  repli- 
cation filed,  that  it  was  incumbent  on  Vann  to  take,  in  order 
to  show  affirmatively  that  he  repudiated  the  unauthorized 
conduct  of  his  associate.  If  the  money  was  within  his  con- 
trol, he  still  claimed  a  balance  due  from  Spiers  for  rent,  in 
any  view  of  the  situation,  amounting  to  more  than  one  hun- 
dred dollars,  and  he  was  not  authorized  to  refund  the  sum 
paid  to  Spiers  when  such  was  the  state  of  accounts  between 
Spiers  and  his  intestate.  It  does  not  appear  that  Vann 
assented  to  a  single  continuance  from  the  time  he  filed  his 
reply  repudiating  the  agreement  until  the  trial  term,  when 
the  Court  allowed  the  payment  as  a  credit  on  the  amount  of 
damages  for  rents  and  profits  found  by  the  jury.  The  only- 
positive  act  of  Vann  in  relation  to  the  matter  was  the  filing 
of  the  reply,  in  which  both  he  and  Mary  Parker  joined,  and 
in  which  the  agreement  set  up  was  denominated  an  alleged 
agreement. 

If  the  plaintiffs  are  bound  by  the  contract  made  by  Picot, 
it  must  be  by  reason  of  some  positive  act  of  affirmation  or 
adoption  of  the  agency  of  Picot  by  Vann  after  being  informed 
of  what  he  had  done.  No  such  act  has  been  shown.  The 
judgment  of  the  Superior  Court  is  Affirmed. 


JAMES  W.  THOMPSON  et  al.  v.  JAMES  NATIONS  et  al. 
Practice — Premature  Motion  for  Judgment 

Where,  by  a  former  ruling  of  this  Court,  an  issue  was  left  undetermined, 
and  the  cause  stood  for  a  new  trial  below,  a  motion  for  judgment 
was  properly  declined. 

The  opinion  of  this  Court  in  the  appeal  heard  at  February 
Term,  1893  (112  N.  C,  p.  508),  having  been  certified  to  the 
Court  below,  the  defendants,  at  Fall  Term,  1893,  of  Surry 
Superior  Court,  before  Winston,  «/.,  moved  for  judgment, 
which  was  refused,  his  Honor  being  of  the  opinion  that  the 
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certificate  of  the  Supreme  Court  was  not  a  final  judgment, 
but  only  an  order  for  a  new  trial.  Defendants  thereupon 
appealed. 

Mr.  A.  E.  Holton,  for  plaintiffs. 

Messrs.  Glenn  &  Manly,  for  defendants  (appellants). 

Per  Curiam:  The  former  ruling  of  this  Court  left  the  issue 
undetermined,  and  it  is  therefore  open  for  a  new  trial.  The 
motion  of  the  defendants  for  judgment  was  properly  declined. 

Affirmed. 


STROUSE.  LOEB  &  CO.  v.  W.  H.  COHEN  and  Wife. 

Married  Woman — Charge  on  Separate  Estate — Mortgage. 

1.  No  particular  form  is  essential  to  the  validity  of  a  chattel  mortgage, 
and  it  is  sufficient  if  the  words  employed  express,  in  terms  or  by 
just  implication,  a  purpose  to  convey  the  property  as  security  for 
the  debt. 

3.  A  married  woman  engaged  in  merchandising,  by  an  instrument  signed 
by  herself,  under  seal,  with  the  written  assent  of  her  husband,  duly 
probated  upon  her  privy  examination,  and  registered,  acknowl- 
edged her  indebtedness  to  plaintiff  in  a  certain  sum  for  goods  sold 
and  delivered  to  her,  and  further  declared  as  follows:  "And  I  being 
a  married  woman  and  being  possessed  of  a  separate  estate  of  both 
real  and  personal  property,  all  of  which  is  situated  in  Newbern, 
N.  C,  and  desiring  to  secure  the  payment  of  the  above  sum  to  the 
said  parties,  etc. ;  now,  therefore,  be  it  known  that  I  hereby  con- 
vey to  the  said  parties  aforesaid,  their  heirs  and  assigns,  such  an 
interest  in  the  said  separate  estate,  both  real  and  personal,  as  will 
secure  the  payment  of  the  above  expressed  amount,  hereby  making 
the  said  sum  a  charge  upon  the  said  separate  estate  for  the  purpose 
herein  expressed":  Held,  (1)  that  such  instrument  has  all  the  essen- 
tial elements  of  a  mortgage,  and  is  a  lien  upon  the  separate  per- 
sonal estate  of  the  married  woman  in  Newbern;  (2)  that,  being  a 
mortgage,  the  words  added  at  the  end  of  the  instrument—4'  hereby 
making  said  sum  a  charge  upon  said  separate  estate  " — are  surplus- 
age and  do  not  invalidate  or  revoke  the  preceding  conveyance  as  a 
mortgage  and  change  it  into  a  mere  charge  upon  the  separate  estate, 
so  as  to  entitle  the  married  woman  to  her  personal  property  exemp- 
tions. 
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Semble,  that  as  between  the  parties  to  it,  rights  of  third  parties  not  hav- 
ing supervened,  the  mortgage  is  good  also  upon  the  realty,  by  vir- 
tue of  the  curative  act  of  1893,  ch.  293. 


Civil  action  to  have  certain  agreements  (one  of  which  is 
set  out  in  the  opinion  of  Associate  Justice  Clark)  declared 
a  lien  upon  the  separate  estate,  real  and  personal,  of  the  feme 
defendant,  in  Newbern,  N.  C. 

The  complaint,  after  alleging  the  indebtedness  and  the 
agreements  (which  were  signed  by  the/m6  defendant,  under 
seal,  with  the  written  assent  of  her  husband,  and  duly  pro- 
bated as  to  both,  with  the  privy  examination  of  the  wife,  and 
duly  registered),  and  further  setting  out  the  character  and 
location  of  feme  defendant's  property,  alleged  in  the  fifth 
paragraph,  as  follows: 

"That  the  said  Theresa  Cohen  is  possessed,  in  her  own 
right,  of  the  said  separate  estate,  consisting  of  both  real  and 
personal  estate,  and  as  referred  to  and  located  in  the  said 
notes  and  agreements  herein  set  forth  at  length,  and  that  the 
said  notes  or  agreements  constitute  a  lien  or  charge  upon  the 
same,  as  the  plaintiffs  are  informed  and  believe." 

The  prayer  was  for  judgment  for  sums  aggregating  $834.78 
and  interest,  and  that  the  indebtedness  "be  declared  a  lien 
upon  the  separate  estate  as  herein  described,  and  the  said 
property  constituting  the  said  separate  estate  be  subjected  to 
the  payment  of  the  above  expressed  amounts." 

The  answer  denied  none  of  the  allegations  of  the  com- 
plaint except  the  fifth,  which  is  given  above. 

The  cause  was  heard  before  Hoke,  J.,  at  May  Term,  1893, 
of  Craven  Superior  Court,  on  complaint  and  answer,  the 
answer  being  treated,  by  consent,  as  a  demurrer.  His  Honor 
adjudged  that  the  contract  set  out  and  declared  on  in  the 
complaint  gave  plaintiff  no  lien  on  the  real  estate  of  feme 
defendant,  but  that  it  did  give  a  specific  lien  on  all  her  sepa- 
rate personal  estate  situated  in  Newbern  at  the  date  of  the 
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contract,  except  such  as  was  acquired  after  the  date  of  the 
contract  and  not  from  the  proceeds  of  the  original  separate 
estate,  unless  the  same  had  been  so  mingled  with  the  original 
estate  that  the  last  cannot  be  identified;  that  feme  defendant 
was  not  entitled  to  her  personal  property  exemption  out  of 
said  property  unless  the  same  should  be  sufficient  to  pay  the 
debt  and  costs.  And  it  was  further  adjudged  that  the  prop- 
erty should  be  sold,  etc.  From  the  judgment  the  defendant 
appealed. 

Mr.  Jas.  W.  Waters,  for  plaintiffs. 

Messrs.    0.  H.   Guion  and    W.    W.  Clark,   for  defendants 
(appellants). 

Clark,  J.:  In  the  present  case  the  married  woman  exe- 
cuted her  note,  payable  September  1,  1892,  recited  to  be  for 
value  received,  and  further  recites  in  the  same  instrument: 
"The  said  amount  is  due  the  said  firm  of  Strouse,  Loeb  &  Co., 
by  myself,  for  goods  sold  and  delivered  to  me  by  the  said 
firm  at  the  city  of  Newberu,  county  of  Craven,  and  State  of 
North  Carolina,  at  which  place  I  am  engaged  in  the  business 
of  merchandising;  and  I  being  a  married  woman,  and  being 
possessed  of  a  separate  estate  of  both  real  and  personal  prop- 
erty, all  of  which  is  situated  in  the  said  city  of  Newbern, 
county  and  State  aforesaid,  and  desiring  to  secure  the  pay- 
ment of  the  above  sum  to  the  said  parties  constituting  the 
said  firm  of  Strouse,  Loeb  &  Co. ;  now,  therefore,  be  it  known 
that  I  hereby  convey  to  the  said  parties  aforesaid,  their  heirs 
and  assigns,  such  an  interest  in  the  said  separate  estate,  both 
real  and  personal,  as  will  secure  the  payment  of  the  above 
expressed  amount,  hereby  making  the  said  sum  a  charge 
upon  the  said  separate  estate  for  the  purposes  herein  ex- 
pressed." 

This  is  signed  under  seal  by  the  wife,  and  the  husband 
appends  his  "full  consent  and  agreement"  to  the  execution 
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of  the  above  by  his  wife.  The  privy  examination  of  the  wife 
is  duly  had,  and  the  instrument  is  probated,  ordered  to  reg- 
istration and  is  duly  registered.  The  officer  certifies  that 
both  husband  and  wife  "acknowledged  the  execution  of  the 
foregoing  instrument  as  their  act  and  deed."  The  instru- 
ment expresses  a  desire  "  to  secure  the  payment  of  the  above 
sum  to  the  party  selling  the  goods,"  and  then  it  proceeds, 
"  therefore,  be  it  known  that  I  hereby  convey  to  the  said  par- 
ties aforesaid,  their  heirs  and  assigns,  such  an  interest  in  the 
said  separate  estate,  both  real  and  personal,  as  will  secure  the 
payment  of  the  above  expressed  amount."  Here  is  every 
essential  of  a  mortgage.  The  debt  and  consideration  for  it 
are  set  out.  The  word  "  convey  "  is  as  complete  a  transfer  as 
if  a  dozen  or  more  synonymous  words  followed.  Harris  v. 
Jones,  83  N.  C,  317.  "  To  parties  aforesaid,  their  heirs  and 
assigns."  While  the  words  "  heirs  and  assigns  "  are  not  nec- 
essary in  a  mortgage,  they  are  customary  words  therein,  but 
inappropriate  and  unusual  in  merely  acknowledging  a  debt 
to  be  due.  "Such  an  interest "  in  property  already  described, 
is  held  sufficient  in  a  mortgage.  Pemberton  v.  Simmon*,  100 
N.  C,  316.  "  My  real  and  personal  estate,  all  of  which  is 
situated  in  the  city  of  Newbern,"  is  held  a  sufficient  descrip- 
tion in  Woodlief  v.  Harris,  95  N.  C,  211 ;  Harris  v.  Alden, 
104  N.  C,  86,  and  other  cases.  Certainly  these  words  would 
be  sufficient  in  a  deed,  and  of  course  in  a  mortgage  also. 
"To  secure  the  payment  of  the  above  expressed  amount" 
makes  it  a  mortgage,  and  not  a  simple  conveyance.  If,  at 
the  end  of  such  a  conveyance  by  a  male  person  or  a.  feme  sole, 
there  had  been  added,  "hereby  acknowledging  such  debt  to 
be  honestly  due,"  no  one  would  contend  that  this  invalidated 
the  mortgage,  which  had  just  so  solemnly  described  grantor's 
property  and  conveyed  it  to  secure  the  indebtedness.  Yet 
the  words  added  by  a  married  woman,  "hereby  making  said 
sum  a  charge  upon  said  separate  estate,"  can  have  the  same 
effect,  no  more.     While  a  charge  is  not  necessarily  a  mort- 
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gage,  a  mortgage  is  necessarily  a  charge.  The  use  of  those 
words  is,  therefore,  mere  surplusage,  and  not  contradictory 
of  the  mortgage.  They  surely  cannot  revoke  the  conveyance 
of  the  property  "to  secure  such  indebtedness,'1  in  pursuance 
of  the  intention  just  therein  above  recited,  "  desiring  to  secure 
such  payment."  Indeed,  no  particular  form  is  essential  to 
the  validity  of  a  chattel  mortgage.  It  is  sufficient  if  the 
words  employed  express  in  terms  or  by  just  implication  a 
purpose  to  convey  the  property  as  security  for  the  debt.  A 
power,  of  sale  is  not  essential.  Comron  v.  Standland,  103  N.  C, 
207.  Mortgages  upon  a  stock  of  goods,  however  precarious, 
are  not  uncommon;  besides,  here  the  mortgage  is  upon  all 
the  personalty  of  all  kinds,  and  the  realty  is  added.  If  it  be 
true  that  the  conveyance  is  defective  as  a  mortgage  of  real 
estate,  because  the  husband  does  not  join  in  the  body  of  the 
deed  (Furguson  v.  Kinsland,  93  N.  C,  337),  that  technicality 
in  nowise  invalidates  it  as  a  mortgage  of  personalty,  as  to 
which  the  husband  has  no  tenancy  by  the  curtesy  to  release. 
It  is  immaterial  to  consider  whether  this  is  cured  as  between 
the  parties  by  chapter  293  of  the  Act  of  1893,  since  there  is 
no  appeal  brought  up  from  the  ruling  that  the  mortgage 
was  insufficiently  executed  as  to  the  real  estate. 

There  is  no  "beneficent  provision  of  the  Constitution" 
which  throws  additional  shackles  around  women  in  the  man- 
agement of  their  separate  property.  The  provision  of  the 
Constitution  is  in  exactly  the  opposite  direction,  in  accord- 
ance with  the  free  spirit  of  the  age  and  with  the  universal 
trend  of  legislation  the  world  over.  Its  purpose  is  not  to 
further  assimilate  married  women  to  the  condition  of  infants, 
but  to  make  free  women  of  them,  to  emancipate  them  from 
most  of  the  restrictions  formerly  existing.  To  this  end  the 
Constitution  (Art.  X,  §6)  provides  that  all  the  property  of  a 
married  woman  "shall  be  and  remain  the  sole  and  separate 
estate  and  property  of  such  female,  *  *  *  and  may  be 
devised  and  bequeathed,  and  with  the  written  assent  of  her 
23 
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husband,  conveyed  by  her  as  if  she  were  unmarried."  Here 
she  has  made  a  conveyance  which  would  be  unquestionably 
good  as  a  mortgage  if  made  by  a  feme  sole,  and  it  is  made 
"with  the  written  assent  of  her  husband/'  which  is  the  sole 
restriction  placed  by  the  Constitution  upon  a  married  woman's 
right  to  convey  her  own  property,  if  she  chooses  to  do  so. 
The  Court  cannot  be  astute  to  find  an  intention  of  the  grantor 
contradictory  to  the  express  words  of  a  conveyance,  nullify- 
ing and  revoking  it.  The  intent  is  to  be  gathered  from  the 
deed  itself,  "  from  the  four  corners  "  thereof.  Lowdemiilk  v. 
Bodicky  98  N.  C,  299.  But  if  such  intent  could  be  a  subject 
of  surmise,  we  might  well  ask  why,  if  the  intent  was  solely 
to  charge  the  separate  estate,  words  of  conveyance  were  used, 
and  the  words  "  heirs  and  assigns,"  and  why  there  was  a  sign- 
ing under  seal,  privy  examination,  probate  and  registration, 
and  further,  why  was  there  a  description  of  the  property  set 
out  and  a  formal  acknowledgment  by  loth  husband  and 
wife  of  the  instrument  as  "  their  act  and  deed,"  since  none  of 
these  were  necessary  simply  to  charge  the  separate  personal 
estate.  Flaum  v.  Wallace,  103  N.  C ,  29tf.  If  this  is  not  a 
mortgage,  it  will  be  hard  to  conceive  what  form  or  formality 
a  married  woman  can  use  to  execute  a  valid  mortgage.  If 
valid  otherwise  as  a  mortgage,  the  words  added  at  the  end 
acknowledging  the  indebtedness  as  a  valid  charge  were  mere 
surplusage,  and  certainly  not  intended  by  the  parties  as  a 
repeal  of  the  conveyance  just  made  under  seal,  with  the 
expressed  intent  of  securing  the  debt  by  the  property  therein 
described  (with  the  written  assent  of  the  husband),  not  only 
to  the  creditors,  but  to  their  heirs  and  assigns,  privy  exami- 
nation, acknowledgment  of  the  instrument  as  their  act  and 
deed,  and  registration.  The  conveyance  was  doubtless  pre- 
pared between  the  parties  themselves.  Lke  all  laymen,  they 
would  naturally  suppose  the  words  "hereby  charging  the 
separate  estate"  to  mean  "hereby  giving  a  lien"  upon  it, 
which  words  would  cf  themselves  be  sufficient  to  create  a 
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mortgage.  Harris  v.  Jones,  83  N.  C,  317.  This  would  be  in 
accordance  with  and  confirmatory  of  all  the  words  used  up 
to  that  time,  and  not  a  violent  and  unaccountable  nullifica- 
tion of  them. 

It  is  true  a  married  woman  might  restrict  herself  to  simply 
charging  her  estate,  but  she  might  go  further  and  mortgage 
it  also,  and  here  she  used  the  very  words  and  formalities 
which  were  requisite  for  mortgaging  it,  if  she  so  desired. 
Doubtless  she  could  not  have  gotten  the  goods  except  upon 
a  mortgage.  The  ruling  of  the  Court  below,  that  the  mort- 
gage is  valid  as  to  the  personalty,  is  in  accordance  with  both 
the  letter  and  spirit  of  the  Constitution.  It  may  be  that,  as 
between  the  parties  to  it,  rights  of  third  persons  not  haviug 
supervened,  the  mortgage  is  good  also  upon  the  realty  by 
virtue  of  the  curative  Act  of  1893,  chapter  293,  but  the  plain- 
tiff not  having  appealed  from  the  adverse  ruling  below,  this 
point  is  not  presented.  No  Error. 


BURNETT  STEALMAN  v.  S.  J.  GREENWOOD. 

Sheriff '8  Return  of  Process— Penalty — Amendmertt. 

A  Sheriff  may  amend  his  return  of  process  so  as  to  make  it  speak  cor- 
rectly, even  after  suit  brought  for  the  penalty  imposed  for  a  false 
return,  and  such  amendment  defeats  the  plaintiffs  right  to  recover 
such  penalty. 

Action  tried  at  Spring  Terra,  1893,  of  Wilkes  Superior 
C°urt,  before  Boy  kin,  J.,  and  a  jury. 

Plaintiff's  action  was  for  an  alleged  false  return  made  by 
defendant  Sheriff  for  the  penalty  of  $500,  prescribed  by  stat- 
u*e.  Plaintiff  introduced  in  evidence  a  judgment  of  a  Jus- 
tice of  the  Peace,  duly  docketed  in  the  Superior  Court  in  a 
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cause  entitled  Burnett  Stealman  v.  Joel  Church,  in  which  it 
was  adjudged  that  the  plaintiff  recover  of  the  defendant  the 
sum  of  $7.50  and  interest  and  costs,  etc.  Plaintiff  also  intro- 
duced an  execution  issued  upon  the  aforesaid  judgment,  com- 
manding the  Sheriff  to  satisfy  said  judgment  out  of  the  per- 
sonal property  of  the  defendant,  and  if  sufficient  personal 
property  could  not  be  found,  then  out  of  the  real  property 
belonging  to  the  defendant  on  the  day  when  the  said  judg- 
ment was  docketed,  etc.  The  Sheriff  returned  this  execution 
as  follows: 

"This  execution  not  satisfied;  collected  from  sale  of  land 
(see  return  of  sale  in  this  execution)  $9.50;  my  fees  and  com- 
missions retained — $2.56;  paid  into  office,  $6.94.  After  due 
advertisement  according  to  law,  I  sold  the  land  described  in 
the  levy  in  this  execution  on  the  13th  of  October,  1890,  at 
the  court-house  door,  when  James  W.  McNeill  became  the 
bidder  in  the  sum  of  $9.50." 

By  leave  of  the  Court,  the  following  amended  return  is 
made  on  the  execution: 

"That  I  received  the  execution  on  the  7th  of  April,  1890. 
The  plaintiff  furnished  me  $5  to  defray  expenses  of  laying 
off  homestead  and  personal  property  exemption.  I  proceeded 
to  summon  appraisers  (naming  them),  who  proceeded,  on  the 
7th  of  August,  1890,  to  view  the  defendant's  land  and  lay  off 
and  assign  to  him  his  homestead  therein,  and  his  personal 
property  exemption.  There  was  no  excess  of  personal  prop- 
erty out  of  which  any  part  of  the  execution  could  be  satis- 
fied, and  I  levied  the  execution  on  the  excess  of  the  defend- 
ant's land  as  found  by  the  appraisers,  and  after  due  adver- 
tisement and  notice  to  defendant  I  sold  the  same  publicly  to 
the  last  and  highest  bidder,  at  the  court-house,  on  September 
13,  1890,  when  James  W.  McNeill  became  the  bidder  and 
purchaser  thereof  at  the  price  of  $9.50.  That  of  the  $5  fur- 
nished me  by  plaintiff  to  lay  off  the  homestead,  etc.,  I  paid 
$1  to  each  of  the  three  appraisers  above  named  and  retained 
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$2  as  my  fee  for  laying  off  the  homestead,  etc.,  and  out  of  the 
money  arising  from  the  sale  I  retained  my  commissions  on 
this  execution,  in  which  is  included  62i  cents  due  me  on  a 
former  execution  issued  in  the  same  case,  returnable  to  March 
Term,  1890,  as  will  appear  by  the  return  on  said  execution, 
and  paid  the  balance  ($6.94)  into  office.  This  14th  day  of 
September,  1891."  (Signed  by  the  Sheriff,  by  J.  H.  Andrews, 
D.  S.) 

After  this  action  commenced,  on  a  notice  issued  to  the 
plaintiff  at  Fall  Term,  1891,  the  defendant  was  allowed  to 
amend  his  said  return  on  the  execution  as  above,  which  said 
amendment  was  made  and  attached  to  the  aforesaid  execu- 
tion, and  the  plaintiff  excepted. 

Issue  submitted  by  the  Court:  "Is  the  plaintiff  entitled  to 
recover  the  statutory  penalty  demanded  in  the  complaint?" 
Answer:  "No." 

The  Court  instructed  the  jury  that  if  they  believed  the 
evidence,  the  plaintiff  could  not  recover.  Judgment  for 
defendant,  and  appeal  by  plaintiff. 

Mr.  L.  S.  Benbow,  for  plaintiff  (appellant). 
Mr.  D.  M.  FurcheSj  for  defendant. 

MacRae,  J.:  Plaintiff's  counsel  readily  concede  the  power 
of  the  Court  to  allow  the  amendment,  but  they  deny  that  its 
effect  is  to  discharge  any  part  of  the  penalty,  especially  the 
part  thereof  which  is  said  to  belong  to  the  plaintiff.  They 
contend  most  strenuously  that  the  Court  has  no  right  to 
"purge  the  vice"  of  the  false  return  and  discharge  the  pen- 
alty after  the  popular  action  becomes  a  private  one  of  plain- 
tiff by  reason  of  his  bringing  suit.  The  authorities  cited  by 
the  learned  counsel  for  the  plaintiff  seem  to  establish  the 
position  that  popular  actions  can  only  be  barred,  after  suit 
brought,  by  a  pardon,  and  possibly  by  a  repeal  of  the  penal 
statute.    But  the  power  of  amendment  in  the  Courts  to  make 
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the  return  speak  the  truth  (the  amendment,  when  made, 
relating  back  to  the  time  of  the  return)  is  entirely  distinct 
from  the  power  to  remit  or  to  pardon,  and  has  been  too  long 
established  and  is  too  well  settled  to  be  now  disturbed. 

The  statute,  as  interpreted  in  this  State,  imposing  the  pen- 
alty, even  in  cases  of  mere  mistake,  would  seem  severe  and 
apparently  harsh,  but  for  the  extreme  importance  both  to 
public  and  private  interest  that  these  returns  should  in  all 
cases  speak  the  truth.  Hence  the  discretionary  power  of 
allowing  amendments  in  meritorious  cases  has  always  been 
liberally  exercised.     Albright  v.  Tapscott,  53  N.  C  ,  473. 

In  Hassell  v.  Latham,  52  N.  C,  465,  which  was  an  action 
like  the  present,  brought  in  the  Superior  Court  for  a  false 
return  in  the  County  Court,  where  the  Sheriff  was  allowed 
to  amend  in  the  latter  Court,  it  was  held  that  the  plaintiff 
was  not  entitled  to  recover.  While  it  does  not  appear  in  so 
many  words  that  the  amendment  was  made  after  suit  brought, 
there  is  much  to  indicate  that  such  was  the  fact.  In  Patton 
v.  Marr,  44  N.  C,  377,  which  was  a  motion  to  amerce  for  an 
insufficient  return,  it  was  held  that  the  return  was  not  suf- 
ficient, and  the  Court  said :  "  Nor  can  there  be  anv  doubt  that 
the  Court  would  have  allowed  the  Sheriff  (the  defendant),  if 
he  had  been  here,  to  amend  his  return. "  In  Finley  v.  Hayes, 
81  N.  C.,  368,  the  Court  said :  "  It  is  inconceivable  how  it  was 
that  the  defendant  did  not  obtain  leave  to  amend  his  returns 
so  as  to  acquit  himself  of  all  penalty."  In  Peebles  v.  Ntw- 
some,  74  N.  C,  473,  it  is  said  that  "any  hardship  resulting 
from  this  rule  may  be  relieved,  and  will  be  relieved,  by  our 
law  of  amendment." 

The  plaintiff,  by  bringing  this  action,  acquired  no  such 
vested  right  to  the  penalty  that  it  might  not  be  defeated  by 
an  amendment  of  the  return.  Murfree  on  Sheriffs,  §879. 
This  power  of  allowing  amendment  is  so  deeply  fixed  into 
our  judicial  system  that  all  persons  bringing  such  actions  as 
the  present  do  so  with  notice  that  (he  return  may  be  amended 
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and  the  penalty  never  recovered.  There  are  many  instances 
of  amendment  of  process  by  which  rights  are  acquired  and 
lost.  Defects  in  judgments  may  be  amended  even  after  a 
writ  of  error,  and  executions  may  also  be  amended  after 
they  have  been  acted  upon,  so  as  to  render  them  a  justifica- 
tion to  theofficerwhereotherwise  they  would  not  be, "although 
it  thereby  may  bar  an  action  of  him  who  has  been  imprisoned 
on  it,  or  had  his  property  sold  under  it,  while  in  an  imperfect 

state.     Bender  v.  Askew,  14  N  C.  (3  Dev.),  149. 

No  Error. 


ARTHUR  D.  COWLES  v.  NANCY  HALL,  Executrix  of  R.  D.  HALL. 

Judgment  for  Costs — Statute  of  Limitations — Motion  for  Execu- 
tion AgainU  Estate  of  Deceased  Person. 

1.  A  plaintiff  in  a  judgment  on  which  costs  only  are  due,  is  not  barred 

by  section  155  (8)  from  proper  proceedings  to  enforce  his  claim, 
the  same  being  in  his  favor  and  not  of  the  officers  of  the  Court. 

2.  A  motion  for  leave  to  issue  execution  against  the  estate  of  a  deceased 

person  cannot  be  allowed. 

This  was  an  appeal,  heard  before  Graves,  J.,  at  Fall  Term 
of  the  Superior  Court  of  Wilkes  County,  1891,  from  the 
decision  of  McNeil,  Clerk,  made  in  the  above  entitled  cause 
upon  notice  to  Nancy  Hall,  executrix  of  R.  D.  Hall,  deceased, 
for  the  purpose  of  reviving  a  judgment  rendered  at  Fall 
Term,  1885,  for  the  sum  of  $66.15,  for  plaintiff's  and  other 
costs,  a  part  of  which  was  for  witnesses'  attendances,  taxed 
m  the  case,  an  ordinary  bill  of  co3t  arising  in  a  case  at  law. 

His  Honor  was  of  opinion,  and  so  decided,  that  the  plain- 
tiffs were  not  entitled  to  a  renewal  of  their  judgment  as  to  an 
execution  upon  the  same,  and  that  the  collection  of  the  judg- 
ment was  barred  by  the  statute  of  limitations,  and  that  plain- 
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tiffs  were  entitled  to  no  entries  upon  the  same.     It  appeared 
that  no  execution  had  issued  on  said  judgment. 

Messrs.  Cowles  &  Barber,  for  plaintiff  (appellant). 
No  counsel,  contra. 


MacRae,  J.:  The  statute  of  limitations,  chapter  3,  section 
151  of  The  Code,  is:  "The  periods  prescribed  for  the  com- 
mencement of  actions,  other  than  for  the  recovery  of  real 
property,  shall  be  as  follows:  *  *  *  Section  155  (8).  Fees 
due  fo  any  Clerk,  Sheriff,  or  other  officer,  by  the  judgment 
of  a  Court,  within  three  years  from  the  judgment  rendered 
or  of  the  issuing  of  the  last  execution  therefor."  This  stat- 
ute, as  will  be  seen,  regulates  the  time  for  the  commencement 
of  actions.  But  the  present  proceeding,  while  not  stated  in 
the  case  with  ordinary  clearness,"  was  evidently  a  motion  for 
leave  to  issue  execution  under  section  440  of  The  Code,  for 
by  reference  to  the  record  it  will  so  appear. 

His  Honor  held  that  the  collection  of  plaintiff's  judgment 
is  barred  by  the  statute  of  limitations.  The  record  shows 
that  a  part  of  the  judgment  was  for  fees  due  the  officers  of 
the  Court,  but  the  judgment  was  in  favor  of  the  plaintiff, 
upon  the  presumption  that  he  had  paid  the  costs  for  which 
he  was  liable,  as  they  accrued,  and  he  was  entitled  to  recover 
the  same  from  defendant.  As  this  is  not  an  action  by  any 
officer  to  recover  fees  due  him  by  the  judgment  of  a  Court, 
we  are  of  the  opinion  that  the  section  of  the  statute  of  limi- 
tations relied  on  by  defendant  does  not  apply  to  this  pro- 
ceeding. 

His  Honor  also  held  "that  the  plaintiffs  are  not  entitled 
to  a  renewal  of  their  judgment,  as  to  an  execution  upon  the 
same."  We  concur  with  his  Honor  that  plaintiffs  are  not 
entitled  to  leave  to  issue  execution  upon  their  judgment. 
The  motion  seeks  to  have  execution  against  the  estate  of  a 
deceased  person  upon  a  judgment  rendered  against  such  per- 
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son  during  his  life.     The  Cjde,  chapter  33,  provides  elabor- 
ately for  the  settlement  of  estates  of  deceased  persons;  sec- 
tion 1416  prescribes  the  order  of  payment  of  the  debts,  includ- 
ing judgments,  and -section  1448  et  8<qf  prescribes  the  pro- 
ceeding by  which  creditors  may  enforce  payment  of  the  debts 
due  them.     While,  therefore,  the  plaintiffs  are  not  barred  by 
section  155  (8)  from  proper  proceedings  to  enforce  their  claim 
(the  same  being  in  favor  of  plaintiffs  in  the  action,  and  not 
of  the  officers  of  the  Court),  they  are  not  entitled  to  leave  to 
issue  execution.  Modified  and  Affirmed. 


J.  M.  RUSSELL  v.  S.  H.  HEARNE. 
Practice — Pavper  Appeal,  Time  of  Taking — Evidence. 

1.  Under  the  statute  (chapter  161,  Acts  of  1889)  it  is  not  necessary  that 

there  should  be  at  the  time  of  the  trial  an  intimation  by  the  dissat- 
isfied party  that  he  desires  to  appeal,  it  being  a  sufficient  indica- 
'    tion  of  his  desire  at  the  time  of  the  trial  if  he  fulfils  the  require- 
ments of  the  statute  within  the  time  prescribed  by  law. 

2.  In  the  trial  of  an  action  to  recover  the  penalty  for  a  usurious  trans- 

action, a  witness  offered  by  the  defendant  was  allowed,  under 
objection,  to  testify  that  plaintiff  had  the  reputation  of  suing  for 
usury:  Held,  that  the  testimony  was  incompetent,  because  (1)  it 
was  irrelevant,  and  (2)  as  impeaching  testimony,  it  should  not  have 
been  allowed,  for  even  if  it  were  true,  the  plaintiff  had  a  right, 
under  the  statute,  to  "sue  for  usury,"  if  he  had  paid  usurious 
interest  for  the  loan  of  money. 

This  was  an  action  brought  under  section  3836  of  The 
Codey  to  recover  twice  the  amount  of  interest  alleged  to  have 
been  paid  by  plaintiff  to  defendant  in  certain  usurious  trans- 
actions, tried  before  Winston,  J.,  and  a  jury,  at  Spring  Term, 
1893,  of  Stanly  Superior  Court.  There  was  a  verdict  and 
judgment  for  defendant.  Plaintiff  appealed  in  forma  pan- 
peris. 
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In  this  Court  defendant  moved  to  dismiss  the  appeal, 
(i  because  it  does  not  appear  that  the  plaintiff  desired  an 
appeal  at  the  time  of  the  trial,  according  to  section  553  of 
The  Coder 

Messrs.  Brown  &  Jerome,  for  plaintiff  (appellant). 
Messrs.  Jas.  A.  Lockhart  and  Battle  it*  Mordecai,  for  defen- 
dant. 


MacRae,  J.:  The  term  of  the  Court  began  on  the  10th  of 
April,  and  was  by  law  then  limited  to  one  week.  The  pro- 
visions of  section  550  of  The  Code,  with  regard  to  entry  of 
appeal  and  services  of  notice,  appear  by  the  record  to  have 
been  strictly  complied  with. 

The  affidavit  of  inability  to  give  security  on  appeal, 
required  by  section  553,  was  made  on  the  15th,  and  the  cer- 
tificate of  counsel  and  order  of  the  Clerk  allowing  the  appeal 
to  be  taken  without  giving  security,  were  made  and  filed  on 
the  22d  of  April,  the  affidavit  on  the  last  day  of  the  term,  if 
the  Court  continued  during  the  week,  in  any  event,  within 
five  days  of  the  trial.  And  the  other  proceedings  above 
referred  to  were  within  ten  days  from  the  expiration  by  law 
of  said  term  of  Court. 

By  the  Act  of  1873-74,  ch.  60:  "When  any  party  to  a 
civil  action,  tried  and  determined  in  the  Superior  Court, 
shall  at  the  time  of  the  trial,  desire  an  appeal  from  the  judg- 
ment rendered  in  said  action  to  the  Supreme  Court,  and 
shall  be  unable  by  reason  of  his  poverty  to  give  the  security 
required  by  law  for  said  appeal,  it  shall  be  the  duty  of  the 
Judge  of  said  Superior  Court  to  make  an  order  allowing 
said  party  to  appeal  from  said  judgment  to  the  Supreme 
Court,  a9  in  other  cases  of  appeal  now  allowed  by  law,  with- 
out giving  security  therefor.  Provided,  however,  that  the 
party  desiring  to  appeal  from  said  judgment  shall  make  affi- 
davit that  he  is  unable,  by  reason  of  his  poverty,  to  give  the 
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security  required  by  law  for  said  appeal,  and  that  said  party 
is  advised  by  counsel  learned  in  the  law  that  there  is  error 
in  matter  of  law  in  the  decision  of  the  Superior  Court  in  said 
action.  Provided  further,  that  said  affidavit  shall  be  accom- 
panied by  a  written  statement  from  a  practicing  attorney  of 
said  Superior  Court  that  he  has  examined  the  affiant's  case, 
and  that  he  is  of  opinion  that  the  decision  of  the  Superior 
Court  in  said  action  is  contrary  to  law." 

As  the  law  then  stood,  an  appeal  in  forma  pauperis  was 
required  to  be  perfected  during  the  term  at  which  the  judg- 
ment was  rendered;  but  by  the  Act  of  1889,  ch.  161,  the 
authority  to  make  the  order  was  extended  to  the  Clerk,  and 
the  party  desiring  the  appeal  was  allowed  five  days  to  make 
his  affidavit;  and  it  was  further  provided  "that  the  appeal 
when  passed  upon  and  granted  by  the  Clerk  shall  be  within 
ten  days  from  the  expiration  by  law  of  said  term  of  the  Court. 
Clark's  Code,  2d  Ed.,  §  553  and  notes. 

We  do  not  think  that  under  the  statute  it  is  necessary  that 
there  should  be  an  intimation  by  the  party  at  the  time  of  the 
trial  that  he  desires  to  appeal.  If  he  fulfils  the  requirements 
of  the  statute  within  the  time  prescribed  by  law,  it  is  a  suffic- 
ient indication  of  his  desire  at  the  time  of  the  trial.  The 
motion  to  dismiss  is  denied. 

It  will  only  be  necessary  to  notice  the  third  exception. 

The  allegations  of  usury  were  denied ;  a  clear  issue  arose 
upon  the  pleadings,  and  the  testimony  was  conflicting;  the 
plaintiff  and  defendant  each  testifying.  A  witness  offered 
by  the  defendant  was  asked  by  defendant's  counsel  if  plain- 
tiff had  not  sued  for  usury  before,  and  if  he  did  not  have  the 
reputation  of  suing  for  usury.  Plaintiff  objected.  The  objec- 
tion was  overruled,  and  witness  answered  in  the  affirmative, 
and  plaintiff  excepted. 

This  testimony  was  entirely  irrelevant,  and  might  not 
have  been  harmless.  Its  only  object  could  have  been  to 
impeach  the  plaintiff's  testimony,  and  in  this  view  it  was 
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incompetent,  for  if  it  were  true,  he  had  a  right,  under  the 
statute,  to  " sue  lor  usury/'  if  he  bad  paid  for  the  loan  of 
money  a  greater  rate  of  interest  than  was  allowed  by  law. 
Cox  v.  Brookshire,  76  N.  C,  314. 
Error.  New  Trial. 


J.  C.  FAGO  v.  SOUTHERN  BUILDING  AND  LOAN  ASSOCIATION. 

Contract — Pleading — Issves. 

1.  A  complaint  alleged  that  upon  a  contract  with  a  local  agent  of  defen- 

dant loan  association,  to  the  effect  that  if  plaintiff  would  subscribe 
for  a  certain  number  of  shares  of  stock  of  the  association  and  pay 
a  certain  amount  of  money  the  association  would  make  a  loan  to 
plaintiff,  the  plaintiff  complied  with  the  requirements  and  the 
defendant  association  refused  to  make  the  loan,  and  plaintiff  there- 
upon returned  the  stock  and  demanded  a  return  of  the  money  paid 
by  him,  and  defendant  refused:  Held,  upon  a  demurrer  thereto, 
that  the  complaint  sufficiently  stated  a  cause  of  action,  for,  if  the 
allegations  be  true,  the  plaintiff  would  be  entitled  to  recover  as 
damages  for  the  breach  of  contract  the  money  paid  out  by  him  to 
the  association. 

2.  An  allegation  in  a  complaint  that  defendant  association  knew  that  the 

only  inducement  to  the  payment  of  money  and  subscribing  for 
stock  was  the  promised  loan,  and  that  defendant  accepted  the 
money  with  such  knowledge,  was  a  sufficient  statement  of  a  cause 
of  action,  although  it  was  not  alleged  that  the  agent  of  the  defen- 
dant who  made  the  alleged  promises  had  authority  to  make  them. 

3.  A  denial  in  an  answer  of  knowledge  on  the  part  of  defendant  of  an 

allegation  of  a  complaint  is  incomplete  unless  it  includes  a  denial 
of  information  sufficient  to  form  a  belief  as  to  the  truth  of  the  alle- 
gation. 

4.  An  exception  by  a  defendant  that,  upon  all  the  evidence  submitted  on 

a  trial,  the  plaintiff  is  not  entitled  to  recover,  should  be  taken  before 
the  case  is  given  to  the  jury.  If  taken  for  the  first  time  after  ver- 
dict, it  will  not  be  considered. 

5.  Where  the  burden  upon  each  of  three  issues  was  upon  the  plaintiff. 

and  the  answer  to  the  third  depended  upon  the  response  to  the 
others,  it  was  not  error  to  charge,  in  substance,  that  the  burden  of 
the  two  issues  was  on  the  plaintiff. 
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Civil  action,  tried  at  August  Term,  1893,  of  Forsyth 
Superior  Court,  before  Winston,  J. 
The  plaintiff  alleged — 

1.  That  defendant  is  a  corporation,  duly  organized  and 
doing  business  in  North  Carolina. 

2.  Tha't  on  or  about  the  -_  day  of ,  1891,  the  plaintiff 

beiug  in  need  of  money  applied  to  the  local  agent  of  the 
defendant  for  a  loan  of  five  thousand  dollars;  that  the  said 
agent  promised  and  agreed  with  the  plaintiff  verbally,  and 
by  printed  representations  furnished  to  the  plaintiff  by  the 
company,  that  if  the  plaintiff  would  subscribe  for  fifty  shares 
of  stock  in  the  defendant  corporation  and  pay  in  advance 
the  sum  of  $260  and  certain  counsel  fees  amounting  to  $20, 
making  in  all  $280,  and  would  furnish  real  estate  security, 
as  required  by  the  corporation,  the  company  would  loan  to 
the  plaintiff  said  $5,000. 

3.  That  plaintiff  had  no  money  to  invest  in  stock  in  the 
company,  but  relying  on  said  representations  and  promise, 
paid  the  aforesaid  sum,  aggregating  $2^0,  and  applied  for 
the  loan  of  the  money,  complying  with  all  conditions  of  the 
corporation,  and  offering  real  estate  security,  but  the  defen- 
dant corporation,  in  violation  of  its  contract,  refused  to  make 
such  loan  to  plaintiff,  although  the  defendant  knew  that  the 
loan  of  money  was  the  only  inducement  to  the  payment  of 
the  money  by  plaintiff,  and  the  taking  of  the  stock. 

4.  That  after  the  refusal  of  the  defendant  to  furnish  the 
money  as  promised,  plaintiff  returned  the  stock  to  the  com- 
pany and  demanded  the  return  of  his  money,  which  was 
refused. 

Plaintiff  demanded  judgment  for  ft'JSO,  with  interest  until 
paid,  etc. 

The  defendant,  answering  the  complaint,  said: 

That  the  second  paragraph  of  the  complaint  is  not  true. 

That  the  third  paragraph  is  not  true. 

The  defendant  has  no  knowledge  of  the  fourth,  and 
demands  proof. 
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As  a  second  defence  the  defendants  say  that  they  have 
never  promised  to  loan  money  to  the  plaintiff  through  their 
literature  or  printed  representations,  except  what  appears  in 
such  printed  matter,  and  that  the  local  agent  has  no  author- 
ity to  make  contracts  for  this  company  other  than  appears 
in  the  prospectus  containing  contract  and  by-laws  of'the  com- 
pany. That  the  company  has  loaned  thousands  of  dollars  in 
the  city,  but  always  upon  approved  security  and  applications 
satisfactory  to  the  board  of  directors  of  the  company.  Defen- 
dants demand  judgment  that  the  complaint  be  dismissed, 
and  they  recover  their  costs,  etc. 

The  following  issues  were  submitted  and  responded  to  by 
the  jury: 

1.  Did  the  plaintiff  enter  into  a  contract  with  the  defen- 
dant company  for  the  sole  purpose  of  borrowing  monev? 
"  Yes." 

2.  Did  the  plaintiff  become  a  member  of  the  defendant 
association  ?    "  No." 

3.  What  sum,  if  any,  did  the  plaintiff  pay  the  defendant 
under  and  by  virtue  of  such  contract?    "$265." 

4.  Is  the  defendant  indebted  to  the  plaintiff,  and  if  so,  in 
what  sum?  "  Yes,  the  sum  of  $265,  with  six  per  cent,  inter- 
est from  date  of  payment." 

From  verdict  and  judgment  in  favor  of  plaintiff,  defen- 
dant appealed. 

Messrs.  Watson  &  Buxton,  for  plaintiff. 
Mr.  J.  S.  Grogan,  for  defendant  (appellant). 

MacRae,  J.:  The  first  exception  is  in  the  nature  of  a 
demurrer  ore  tenus,  on  the  ground  that  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action,  and 
this  objection  may  be  taken  for  the  first  time  in  this  Court. 
Jackson  v.  Jackson,  105  N.  C,  433. 
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In  examining  this  question,  we  can  only  look  at  the  com- 
plaint itself,  from  which  it  appears  that  the  plaintiff  seeks  to 
recover  back  money  alleged  to  have  been  paid  by  him  to  the 
defendant  upon  an  alleged  contract  made  by  plaintiff  with 
the  local  agent  of  the  defendant  to  the  effect  that  upon  the 
subscribing  by  plaintiff  for  fifty  shares  of  stock  in  defendant 
corporation,  and  the  payment  by  plaintiff  of  the  sum  named 
and  the  furnishing  of  real  estate  security,  as  required  by  the 
said  corporation,  the  defendant  would  loan  the  plaintiff  the 
sum  of  $5,000.  The  complaint  further  alleges  that  plaintiff 
fully  complied  with  his  part  of  said  contract,  and  that  defen- 
dant failed  and  refused  to  loan  the  said  sum  of  $5,000  to 
plaintiff,  and  thereupon  the  plaintiff  returned  the  stock  to 
defendant  and  demanded  the  repayment  to  him  of  the  money 
so  paid  to  him,  and  defendant  refused  to  repay  the  same. 

Upon  the  foregoing  facts,  taken  as  true — for  they  are  admit- 
ted for  the  purposes  of  this  exception — it  will  appear  that  the 
plaintiff  has  stated  a  cause  of  action ;  for  it  is  clear  that,  upon 
this  statement,  if  admitted,  he  would  be  entitled  to  recover 
the  money  paid  by  him  as  damages  for  the  bread)  of  contract 
bv  defendant. 

It  is  not  alleged,  however,  in  the  complaint,  that  the  local 
agent  had  authority  to  make  the  contract  for  defendant.  If 
it  be  contended  that  there  is  nothing  to  show  that  said  agent 
had  such  authority,  and  therefore  the  defendant  is  not  bound, 
still  there  is  a  cause  of  action  slated,  for  the  plaintiff  would 
be  entitled  to  relief,  because  it  is  alleged  in  the  complaint 
"that  the  defendant  knew  that  the  loan  of  money  was  the 
only  inducement  to  the  payment  of  money  by  plaintiff  and 
the  taking  of  stock,"  the  only  meaning  of  which  allegation 
is  that  the  defendant  knew  of  the  inducement  offered  by  its 
agent  and  accepted  the  plaintiff's  money  witli  such  knowl- 
edge. A  bare  statement  of  the  proposition  shows  that  the 
defendant  would  not  be  permitted,  at  law  or  in  equity,  to 
retain  the  money  so  paid  by  the  plaintiff  and  refuse  to  loan 
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hini  the  $5,000  upon  sufficient  security.  Follette  v.  Insurance 
Co.,  110  N.  C,  377;  Benson  v.  Insurance  Co.,  Ill  N.  G,  47. 
The  case  does  not  make  out  a  voluntary  payment  with  a 
knowledge  of  all  the  facts,  which  could  not  be  recovered  back, 
but  a  payment  in  subscription  to  stock  upon  a  condition 
known  to  defendant  when  it  accepted  the  payment.  Adams 
v.  Rteves,  G8  N.  C,  134.  We  are  not  encumbered  upon  this 
point  with  any  questions  which  might  arise  if  it  appeared 
that  this  payment  was  made  with  notice  to  the  plaintiff  of 
any  conditions  of  subscription  which  may  appear  in  the 
prospectus  or  other  notice  of  defendant,  for  we  are  now  con- 
sidering the  case  simply  upon  the  complaint,  and  in  this 
view  we  think  it  states  a  cause  of  action. 

The  second  exception  is  that,  upon  all  the  evidence,  the 
plaintiff  was  not  entitled  to  a  verdict.  The  answer  denies 
the  allegations  of  the  second  and  third  articles  of  the  com- 
plaint. We  do  not  think  that  the  fourth  article,  alleging  the 
return  of  the  stock  and  demand  for  the  return  of  the  money, 
has  been  sufficiently  denied  by  the  answer,  for  it  is  simply  a 
denial  of  knowledge,  and  not  of  information,  sufficient  to 
form  a  belief.  Durden  v.  Simmons,  84  N.  C,  555;  The  Code, 
§  243.  For  a  second  defence  the  defendants,  in  their  answer, 
deny  that  they  have  ever  promised  to  loan  money  to  plaintiff 
"through  their  literature  or  printed  representations,  except 
what  appears  in  their  printed  matter,"  and  they  further  deny 
the  authority  of  their  local  agent  to  make  contracts  for  this 
company  other  than  appears  in  the  prospectus,  etc.  The 
effect  of  this  second  defence  is  simply  to  deny  the  authority 
of  their  local  agent  to  make  the  contract  set  out  in  the  com- 
plaint. 

Upon  these  pleadings,  which  are  copied  in  full,  issues  were 
made  up  by  the  Court  and  submitted  to  the  jury.  To  these 
issues  there  was  no  objection  on  the  part  of  defendant.  There 
were  no  other  issues  tendered.  We  must  presume,  then,  that 
defendant  was  satisfied  with  them  and  desired  no  others. 
Clark's  Code,  §  395,  p.  357. 
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There  were  no  objections  to  testimony,  except  the  one 
objection  stated  in  the  third  exception,  to  be  considered  here- 
after, and  no  prayers  for  instructions. 

The  second  exception,  taken  for  the  first  time  after  verdict, 
cannot  now  be  considered.  The  point  ought  to  have  been 
made  in  the  Court  below  before  the  case  was  submitted  to  the 
jury.     Tayloe  v.  Steamship  Co.,  88  N.  C,  15. 

The  third  exception  was  to  the  exclusion  of  the  question 
asked  the  plaintiff  as  to  the  value  of  bis  real  estate.  It  was 
urged  by  defendant's  counsel  that  this  question  and  its 
answer  were  relevant,  because  the  plaintiff  alleged  in  his 
complaint  that  he  had  offered  defendant  ample  security  for 
the  loan,  and  that  this  was  denied  in  the  answer.  It  will 
appear  that  no  issue  upon  this  allegation  and  denial  was 
tendered  by  defendant,  and  upon  the  issues  submitted  with- 
out objection  this  testimony  was  not  relevant. 

We  find  another  exception  in  the  case,  though  not  in  the 
assignment  of  errors.  His  Honor,  among  o  her  things, 
charged  the  jury  "that  if  from  the  evidence  they  found  that 
the  plaintiff  entered  into  a  contract  with  defendant  simply 
to  borrow  monev,  and  did  not  become  a  member  of  the  com- 
pany,  they  would  so  fiud,  otherwise,  they  would  so  find,  the 
burden  being  on  the  plaintiff."  "To  this  the  defendant 
excepts."  The  meaning  of  this  part  of  the  instruction  was 
that  upon  the  first  and  second  issues  the  burden  was  on  the 
plaintiff,  and  we  see  no  valid  ground  of  objection  to  this 
charge,  for  the  burden  was  on  the  plaintiff,  not  only  upon 
those,  but  upon  all  of  the  issues.  There  is  no  error  of  which 
the  defendant  can  complain. 

Affirmed. 


24 


i 


370  IN  THE  SUPREME  COURT.  [Vol 


Shober  v.  Wheeler. 


F.  E.  SHOBER  v.  W.  H.  WHEELER  et  al. 

Fraudulent  Conveyance — Parties — Discretion  of  Trial  Judge- 


Witness — Testimony — Practice— Exceptions  to  Charge — Inad- 
equacy of  Price. 

1.  Where,  at  the  call  of  a  case  for  trial  in  the  Court  below,  it  appeared 

that  the  plaintiff  was  willing  to  proceed  without  certain  mort- 
gagees of  defendant  being  made  parties,  and  that  defendants  had 
excepted  to  a  former  order  of  the  Court  directing  such  mortgagees 
to  be  made  parties,  and  that  the  validity  of  the  mortgages  could 
not  be  affected  by  the  result  of  the  trial,  it  was  a  matter  entirely 
within  the  discretion  of  the  trial  Judge  to  determine  whether  or 
not  the  cause  should  be  tried  before  some  of  the  mortgagees  were 
brought  in. 

2.  A  party  who  has  examined  his  adversary  under  the  provisions  of  sec- 

tion 531  of  The  Code,  is  not  compelled  to  use  the  testimony  on  the 
trial,  nor  does  he,  by  such  examination,  make  such  adversary  his 
witness. 

3.  Objection  to  testimony  is  obviated  where  the  objecting  party,  by  his 

own  witness,  afterwards  substantiates  the  testimony  so  objected  to. 

4.  In  the  trial  of  an  action  to  set  aside  a  deed  as  fraudulent,  a  tax  return 

made  by  the  grantee,  in  which  he  did  not  return  the  land  as  his, 
was  properly  admitted  for  the  consideration  of  the  jury,  it  being 
some  evidence  that  the  grantee  did  not  consider  himself  as  the 
owner  of  the  land. 

S.^The  decision  of  the  trial  Judge  as  to  which  party  shall  open  and  con- 
clude argument  to  the  jury  (the  defendant  having  introduced  evi- 
dence) is  final  and  not  reviewable. 

6.  It  is  within  the  discretion  of  the  trial  Judge  whether  he  will  consider 

or  ignore  prayers  for  special  instructions  to  the  jury  handed  to 
him  after  the  time  prescribed  therefor. 

7.  Exceptions  to  a  charge  should  be  specific;  therefore,  where  a  charge 

contains  numerous  distinct  propositions,  an  exception  "for  misdi- 
rection in  charging  the  jury  as  requested  by  plaintiffs,  which 
charge  is  recited  above,"  is  too  general  and  will  not  be  considered. 

8.  While  inadequacy  of  price  will  not  per  se  vitiate  a  sale  made  by  an 

insolvent  to  a  near  relative,  or  to  another,  unless  so  gross  as  to 
appear  that  the  purchaser  got  the  property  for  nothing,  yet  it  is 
always  a  suspicious  circumstance  in  a  transaction  by  an  insolvent, 
and  justifies  careful  scrutiny,  and  the  greater  the  discrepancy  the 
greater  the  suspicion. 
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This  was  a  civil  action,  tried  before  Winston,  J.,  and  a 
jury,  at  the  August  Term,  1893,  of  Forsyth  Superior  Court. 

The  action  was  to  set  aside  two  certain  deeds  set  out  therein 
from  W.  H.  Wheeler  to  Ann  J.  Wheeler  and  W.  H.  Wheeler 
to  E.  H.  Jennings. 

No.  1.  At  the  May  Term,  1891,  on  motion  of  Watson  A 
Buxton,  plaintiff's  counsel,  the  point  having  been  raised  by 
Jones  &  Kerner,  attorneys,  in  the  answer  of  the  heirs  at  law 
of  Ann  J.  Wheeler,  as  appears  in  the  record,  his  Honor  Judge 
John  G.  Bynum  made  an  order  in  the  cause  that  certain 
mortgagees  of  the  lands  set  out  in  the  pleadings  were  neces- 
sary parties,  and  ordered  them  to  be  brought  in  by  process 
of  the  Court,  as  appears  by  the  said  order,  to  which  order 
defendant  excepted,  and  had  his  exceptions  noted  on  the 
record  of  the  Court.  On  calling  the  cause  for  trial  at  August 
Term,  1893,  defendants  Wheeler  and  wife  and  Jennings 
(Mrs.  Ann  Wheeler  and  Mrs.  Jennings  not  being  alive), 
insisted  that  the  cause  could  not  be  tried,  as  some  of  the  said 
mortgagees  were  not  brought  in  or  in  any  way  made  parties 
to  the  suit,  and  the  cause  did  not  stand  for  trial  until  they 
were  made  parties.  His  Honor  thereupon  decided  to  try  the 
cause,  as  the  mortgagees  did  not  object,  and  ordered  the  cause 
to  be  proceeded  with.    To  this  defendants  excepted. 

No.  2.  It  appeared  to  the  Court  by  admissions  of  counsel 
for  the  plaintiff  that  the  evidence  of  W.  H.  Wheeler  had 
been  taken  before  the  Clerk  of  the  Court  under  the  provis- 
ions of  The  Code,  §  581,  to  be  read  in  evidence  in  this  cause, 
and  the  same  was  fully  recorded  by  the  Clerk,  and  on  file  in 
the  cause,  and  a  copy  thereof  in  the  hands  of  plaintiff's 
counsel  during  the  examination  of  said  W.H.Wheeler;  that 
during  the  progress  of  the  trial  W.  H.  Wheeler  testified  in 
bis  own  behalf,  and  on  cross-examination  plaintiff  was 
permitted  to  ask  the  following  questions: 

"  Was  not  your  mother  old  and  feeble  and  subject  to  your 
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influence  at  the  time  of  the  sale  to  her?"     Answer:  "  Not 
subject  to  ray  influence." 

"  Did  you  not  tell  Mr.  Buxton  that  you  did  not  intend  to 
pay  the  Shober  debt  ? "    Answer:  "  No." 

"  Did  you  not  intend  to  convey  all  your  real  estate  to  avoid 
this  judgment?"    Answer:  "No." 

Defendants  objected,  for  that  they  were  impeaching  ques- 
tions, and  plaintiff  could  not  impeach  the  witness,  as  he  had 
his  testimony,  and  made  him  his  own  witness.  The  Court 
overruled  the  objection,  for  that  the  evidence  of  Wheeler 
taken  before  the  Clerk  was  not  read  in  evidence  in  the  case, 
and  plaintiff  was  allowed  to  proceed  with  the  examination, 
and  the  defendants  excepted. 

No.  3.  In  order  to  show  the  insolvency  of  W.  H.  Wheeler 
at  the  time  of  the  alleged  deeds  from  him  to  Ann  J.  Wheeler, 
dated  November  27,  1887,  and  to  E.  H.  Jennings,  dated  the 
-._  day  of ,  188.,  plaintiff  offered  in  evidence  an  execu- 
tion issued  on  a  judgment  in  the  Superior  Court  of  Forsyth 
County,  in  the  case  of  F.  E  Shober  v.  W.  H.  Wheeler  (it 
being  the  judgment  now  sued  on)  to  the  Sheriff  of  Forsyth 
County,  and  the  return  of  the  Sheriff  thereon,  allotting 
homestead  and  personal  property  exemptions  and  a  return 
of  nothing  found  in  excess,  said  execution  bearing  date  the 
2d  day  of  January,  1889,  and  the  Sheriff's  return  thereon 
bearing  date  _-  day  of ,  188.. 

Defendant  Jennings  and  others  objected,  for  that  the  same 
was  incompetent;  that  it  was  not  a  record  ;  that  if  a  record, 
it  was  res  inter  alios  acta,  and  not  competent  in  the  cause,  as 
there  were  other  parties  to  the  suit  at  bar.  The  Court  admit- 
ted the  evidence  and  defendants  excepted. 

The  defendant  W.  H.  Wheeler,  put  upon  the  stand  after- 
wards, stated  that  his  homestead  was  laid  off  by  the  appraisers 
2d  January,  1889,  and  that  he  had  no  personal  property  at 
said  date  in  excess  of  the  exemptions  allowed  him  by  law  and 
assigned  him  by  the  said  appraisers. 
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No.  4.  To  show  the  insolvency  of  W.  H.  Wheeler  and  E.  H. 
Jennings  at  the  time  of  the  alleged  deeds,  and  also  that  after 
said  date  said  Jennings  did  not  consider  the  lands  his  own, 
plaintiff  offered  in  evidence  original  tax  returns,  admitted 
by  Wheeler  and  Jennings  to  have  been  signed  by  them,  of 
Forsyth  County  for  the  years  1887,  1888,  1839,  1890,  show- 
ing  that  the  property  was  not  listed  by  Jennings. 

Defendants  W.  H.  Wheeler  and  E.  H.  Jennings  objected. 
Objec'ion  overruled.     Defendants  excepted. 

No.  5.  At  the  opening  of  the  trial,  and  before  the  evidence 
was  in,  the  plaintiff  and  the  defendant  tendered  issues,  the 
plaintiff  admitting  that  the  issues  tendered  by  the  defendant 
were  about  correct.  His  Honor  stated  that  the  issues  ten- 
dered by  the  defendants  would  be  adopted,  which  were  as 
follows : 

"1.  Was  the  deed  from  W.  H.  Wheeler  to  Ann  J.  Wheeler 
made  with  the  intent  to  hinder,  delay  or  defraud  the  cred- 
itors of  W.H.Wheeler? 

"2.  Did  the  said  Ann  J.  Wheeler  have  any  knowledge  of 
any  alleged  fraudulent  intention? 

"3.  Was  the  purchase  by  Ann  J.  Wheeler  bona  fide,  and  the 
consideration  paid  for  the  property  a  fair  price  for  all  the 
land  at  the  time  the  deed  was  made? 

"4.  Was  the  deed  from  W.  II.  Wheeler  to  E.  H.  Jennings 
made  with  the  intent  to  hinder,  delay  or  defraud  the  cred- 
itors of  W.H.Wheeler? 

"5.  Did  the  defendant  E.  H.  Jennings  have  knowledge  of 
any  such  alleged  fraudulent  intention? 

"6.  Was  the  purchase  by  E.  H.  Jennings  bona  fide,  and  the 
consideration  paid  for  the  property  a  fair  price  for  the  land 
at  the  time  the  deed  was  made?" 

At  the  close  of  the  testimony  the  Court,  of  its  own  motion 
and  by  consent,  struck  out  issues  Nos.  3  and  6. 

No.  (>  It  appears  from  the  pleadings  in  the  cause  that  the 
defendant  admitted  the  execution  of  the  deeds  alleged  to 
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have  been  made  bv  W.  H.  Wheeler  to  Anu  J.  Wheeler  and 
E.  H.  Jennings,  and  the  relationship  was  admitted,  to-wit, 
that  W.  H.  Wheeler  was  the  son  of  Ann  J.  Wheeler  and  the 
father-in-law  of  E.  H.  Jennings. 

Defendants  then  contended  that  they  were  entitled  to  the 
opening  and  conclusion  in  the  argument.  His  Honor  denied 
the  defendants'  motion  and  permitted  the  plaintiff  the  right 
to  open  and  conclude,  charging  that  the  affirmative  of  the 
issues  was  on  the  plaintiff,  and  defendants  excepted  to  the 
ruling  declining  to  permit  the  defendants  to  open  and  con- 
clude. 

No.  7.  After  the  close  of  the  testimony,  and  after  the  argu- 
ment had  begun  and  one  speech  had  been  made  for  the  plain- 
tiff and  two  speeches  for  defendants,  Mr.  Ball,  counsel  for 
plaintiff,  presented  to  the  Court  written  instructions— special 
instructions  to  the  jury — and  requested  the  Court  so  to  charge. 

In  his  charge  his  Honor  gave  the  instructions  prayed  for 
by  Mr.  Ball,  and  also  fully  arrayed  the  evidence  for  the 
defendants  by  calling  attention  to  the  fact  that  both  W.  IT. 
Wheeler  and  E.  H.  Jennings  swore  that  there  was  no  intent 
on  their  part  to  defraud  anyone,  and  especially  the  plaintifT, 
in  this  suit;  that  they  sought  to  show  how  Mrs.  Wheeler  was 
a  creditor  for  a  large  amount  of  Dr.  Wheeler,  he  having 
borrowed  of  her  about  $5,000  insurance  money  at  one 
time  and  other  sums  of  money  arising  from  the  sale  of  her 
Davie  lands;  that  the  statement  of  the  insurance  transaction 
was  corroborated  by  Colonel  Alspaugh,  by  whom  the  $5,000 
insurance  check  was  cashed;  that  the  defendant  Wheeler 
swore  that  the  sale  of  the  land  to  his  mother  was  a  fair  and 
honest  transaction  and  for  a  full  and  adequate  price,  and 
that  R.  J.  Reynolds  had  testified  with  reference  to  the  value 
of  the  lauds,  which  the  jury  would  consider. 

The  Court  also  fully  arrayed  the  testimony  as  bearing  on 
the  Jennings  transaction,  and  charged  the  jury  that  while 
they  were  parties  to  the  suit  and  hence  interested  in  the  result 
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of  the  action,  and  on  that  account  their  statements  were  to 
be  carefully  weighed  by  the  jury,  still  if  the  jury  believed 
that  they  spoke  the  truth  their  testimony  was  entitled  to  the 
same  weight  as  if  the}'  were  not  parties. 

There  was  evidence  tending  to  show  fraud  in  the  said  trans- 
action,  and  evidence  tending  to  show  the  absence  of  fraud  ; 
also  evidence  bearing  pro  and  con.  upon  the  knowledge  of 
Mrs.  Ann  J.  Wheeler  and  E.  H.  Jennings  of  said  fraud. 

There  was  verdict  for  the  plaintiff.  Defendants  moved  for 
a  new  trial;  for  error  in  the  rulings  of  the  Court  as  set  out 
in  exceptions  above  stated,  Nos.  1,  2,  3,  4,  5,  6  and  7,  and  for 
misdirection  to  the  jury  in  charging  the  jury  "as  requested  by 
plaintiff,  which  charge  is  recited  above" 

The  Court,  among  other  things,  charged  the  jury: 

"Every  sale  of  property  by  a  son  to  a  father  or  other  near 
relative  at  the  time  embarrassed  with  debts  beyond  his  ability 
to  pay  them,  is  not  necessarily  fraudulent  and  void  as  to  his 
creditors. 

"If  the  mother  honestly  buys  the  land  from  the  son  in 
such  circumstances,  and  pays  for  it  at  a  fair  price,  such  a  sale 
is  good  and  valid  as  to  everybody,  and  it  stands  on  the  same 
footing  as  if  it  had  been  made  to  a  stranger. 

"There  is  no  reason  why  a  son  unable  to  pay  his  debts  may 
not  sell  his  property  to  his  mother  or  other  near  relative,  and 
the  only  difference  between  a  sale  between  near  relatives  and 
strangers  is  that  close  relationship,  if  the  good  faith  of  the 
transaction  is  questioned,  is  a  circumstance  of  suspicion  and 
evidence  tending  to  show  a  fraudulent  intent." 

The  Court  likewise  charged  the  jury  that  when  the  grantee 
in  an  absolute  deed,  such  as  the  one  in  suit,  pays  a  valuable 
consideration,  his  title  is  good,  although  the  grantor  executed 
it  with  the  intent  to  hinder,  delay  and  defraud  his  creditors, 
if  the  grantee  had  no  knowledge  of  the  fraudulent  intent  at 
the  time  it  was  executed. 
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The  Court,  by  way  of  illustration,  charged  the  jury  that  if 
a  man,  being  insolvent,  executed  a  deed  lo  a  near  relative  for 
a  tract  of  land  worth,  say  $3,000,  and  received  only  $2,500 
therefor,  this  discrepancy  between  the  real  value  and  the 
price  obtained  was  a  suspicious  circumstance,  and  that  it 
was  more  suspicious  as  the  discrepancy  was  greater. 

The  defendants  excepted  to  this  part  of  the  charge. 

The  defendants  asked  no  special  instructions  of  the  Court. 
Motion  for  judgment  by  defendants  denied.  .  Defendants 
excepted,  and  after  judgment  for  plaintiff,  defendants 
appealed. 

Messrs.  Watson  &  Buxton,  for  plaintiff. 
Messrs.  J.  S.  Grogan  and   Glenn  &  Manly,  for  defendants 
(appellants). 

Burwell,  J.:  We  will  consider  the  defendants' exceptions 
seriatim  as  set  out  in  the  case  on  appeal. 

1.  It  was  a  matter  entirely  within  the  discretion  of  his 
Honor  to  determine  whether  or  not  the  cause  should  be  tried 
before  some  of  the  mortgagees  were  brought  in.  The  plain- 
tiff was  willing  to  try  the  case  with  the  parties  then  in  Court. 
The  defendants  had  excepted  to  the  order  made  at  the 
instance  of  the  plaintiff  to  bring  in  the  mortgagee?,  thus 
insisting  that  they  were  not  necessary  parties.  Plaintiff 
seems  by  his  action  to  have  conceded  that  that  exception  was 
well  taken,  in  part,  at  least,  and  thereupon  it  was  for  his 
Honor  to  say  if  a  trial  should  then  be  had.  If  any  good 
cause  for  a  postponement  had  been  shown,  no  doubt  it  would 
have  been  granted.  It  appears  from  the  record  that  the 
mortgages  spoken  of  were  put  upon  the  lands  prior  to  the 
alleged  fraudulent  transfer  by  the  mortgagor  to  his  mother 
and  son-in-law.  Their  validity  is  not  in  any  way  affected 
by  the  verdict  and  judgment. 
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2.  The  fact  that  the  plaintiff  had  examined  the  defendant 
W.  H.  Wheeler,  under  the  provisions  of  section  581  of  The 
Code,  did  not  compel  the  plaintiff  to  use  that  testimony  on 
the  trial,  nor  did  it  make  that  defendant  in  any  sense  the 
plaintiff's  witness.  But  if  si,  we  are  unable  to  see  how  the 
defendants'  cause  could  have  been  prejudiced  by  the  ques- 
tions and  answers  set  out  in  this  exception. 

3  We  think  there  was  no  good  ground  for  this  exception, 
but  if  there  were,  it  was  completely  obviated  by  the  subse- 
quent testimony  of  the  defendant,  fully  establishing  the  very 
fact  which  the  plaintiff  sought  to  prove  by  the  evidence 
objected  to  here. 

4.  The  tax  return  made  by  defendants  was  properly  sub- 
mitted to  the  consideration  of  the  jury.  If  they  really  owned 
the  land  here  in  dispute,  it  was  their  duty  to  return  it  for 
taxation.  That  they  failed  to  so  return  it  was  some  evidence 
that  they  did  not  consider  themselves  as  the  owners  thereof. 

5.  This  exception  was  not  pressed  before  us. 

6.  The  defendants  excepted  "to  the  ruling  declining  to 
permit  defendants  to  open  and  conclnde."  The  decision  of 
his  Honor  upon  this  point  is  not  reviewable  here.     Rule  6. 

7.  His  Honor  might  have  insisted  that  the  plaintiff's 
prayers  for  special  instructions  were  handed  to  him  after  the 
time  prescribed,  and  that  he  could  not  be  required  to  con- 
sider them.  That  was  his  privilege  under  the  rule.  The 
defendants  could  have  no  right  to  object  to  his  exercising 
that  privilege,  or  his  failure  to  do  so. 

8.  This  exception  is  "  for  misdirection  in  charging  the  jury 
as  requested  by  plaintiff,  which  charge  is  recited  above." 
A  reference  to  the  charge  so  "recited  above,"  will  show  that 
it  contains  numerousdistinct  propositions.  Exceptions  should 
be  specific.  Williams  v.  Johnston,  94  N.  C,  633.  The  evi- 
dence taken  on  the  trial  has  not  been  sent  up  to  us.  It 
would  be  unjust  to  the  appellees  to  allow  the  appellants, 
under  such  a  general  exception,  to  single  out  here  some  one 
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of  the  propositions  contained  in  that  charge,  and  insist  that 
there  appeared  error  in  giving  it,  when  if  a  specific  objection 
had  been  noted,  either  on  the  motion  for  a  new  trial, or  when 
the  case  on  appeal  was  tendered  by  them,  there  might,  per- 
haps, have  been  incorporated  in  the  case  evidence  produced 
on  the  trial  or  other  parts  of  the  charge  that  would  show 
the  pertinence  and  propriety  of  that  which  is  here  pointed 
out  as  objectionable.  We  cannot,  therefore,  consider  this 
exception;  it  is  too  general. 

9.  We  find  no  reasonable  objection  to  the  illustration 
which  his  Honor  used  in  his  charge  to  the  jury.  Inadequacy 
of  price  will  not. per  se  vitiate  a  sale  made  by  an  insolvent  to 
a  near  relative,  or  to  another,  unless  it  is  so  gross  that  the 
Court  must  sternly  say  to  such  purchaser  that  he  got  the 
property  for  nothing  (Fullenwider  v.  Roberts,  4  Dev.  &  Bat., 
278);  but  inadequacy  of  price,  if  found  to  exist,  is  always  a 
suspicious  circumstance  in  the  examination  into  any  transfer 
of  property,  for  the  very  good  reason  that  men  do  not  usually 
sell  their  land  for  less  than  it  is  worth,  and  when  we  find 
them  doing  so,  especially  when  insolvent,  it  is  not  unreason- 
able to  look  at  such  a  transaction  with  suspicious  scrutiny. 
And  certainly,  the  greater  the  discrepancy,  the  greater  the 
suspicion,  until  it  reaches  that  point  where,  because  of  exces- 
sive inadequacy,  the  law  stamps  the  pretended  sale  as  no  sale 
at  all.     We  find  no  error,  and  the  judgment  is 

Affirmed. 
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BOARD  OF  EDUCATION  OF  BLADEN  COUNTY  v.  COMMISSION- 
ERS OF  BLADEN. 

Taxes — Capitation  Tax — Public  School  Tax — Pension  Taxf  Con- 
stitutionality of — Apportionment. 

1.  It  is  the  exclusive  right  of  the  Legislature  to  determine  and  declare  by 

whom  and  how  the  indigent  of  the  State  entitled  to  support  shall 
be  ascertained,  and  from  what  fund  and  by  whom  allowances  for 
their  support  shall  be  made. 

2.  The  act  of  the  Legislature  (chapter  198,  Acts  of  1889)  providing  pen- 

sions for  disabled  and  necessitous  Confederate  soldiers  and  their 
indigent  widows  was  enacted  in  the  discharge  of  a  legal  as  well  as 
moral  obligation  enjoined  by  the  Constitution. 

3.  As  the  levy  of  the  tax  of  nine  cents  made  by  the  Act  of  1889  did  not 

exceed  one-fourth  of  the  total  State  levy  on  the  poll,  the  Legislature 
had  the  right  to  appropriate  it  to  the  particular  class  of  the  indigent 
of  the  State  to  which  it  related  (disabled  and  indigent  Confederate 
soldiers  and  their  indigent  widows),  and  to  provide  by  other  legis- 
lation for  the  other  poor  through  the  County  Commissioners  of  the 
various  counties. 

4.  Such  levy  of  nine  cents  for  pensions  is  authorized  only  as  a  tax  for  the 

maintenance  of  the  poor,  and  cannot  be  imposed  as  an  additional 
tax,  but  is  a  part  of,  and  must  be  deducted  from,  the  one-fourth  of 
the  capitation  tax  usually  subject  to  appropriation  for  the  support 
of  the  poor,  three-fourths  of  the  capitation  tax  being  set  apart  by 
the  Constitution  for  public  school  purposes. 

5.  Where  a  County  Board  of  Education  brought  suit  against  the  Board 

of  Commissioners  to  recover  the  portion  of  the  capitation  tax  paid 
over  to  the  State  for  several  years  for  the  pension  fund  to  the  dimi- 
nution of  the  educational  fund  instead  of  the  general  poor  fund: 
Held,  that  while  the  educational  fund  should  not  have  been  dimin- 
ished by  such  misappropriation,  the  County  Commissioners  cannot 
be  held  liable  for  the  same,  either  individually  or  as  representatives 
of  the  county;  nor,  indeed,  can  the  County  Treasurer  who  has  paid 
such  portion  over  to  the  State  be  held  liable,  as  was  held  in  the 
somewhat  analogous  case  of  Liies  v.  Rogers,  at  this  term. 

His  Honor  Winston,  J.,  before  when  the  case  was  heard  at 
Pall  Term,  1892,  of  Bladen  Superior  Court,  rendered  an 
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elaborate  and   well  considered  opinion,  and  in  conclusion 
adjudged  as  follows: 

"That  the  Commissioners  of  Bladen  did  not  legally  divide 
and  appropriate  the  poll-tax  for  the  years  mentioned.  Under 
the  Revenue  Act  of  1891,  chapter  323  of  Laws  of  1 S91,  forty- 
five  cents  of  the  poll-tax  is  set  apart  for  the  purposes  of  edu- 
cation irrespective  of  the  constitutional  application,  but  not 
in  antagonism  to  the  same.  This  amount  deducted  from 
the  tax  levied  on  each  poll  in  Bladen  County  will  leave 
$1.35  to  be  divided  between  the  poor  and  the  schools  in  the 
proportion  of  three  to  one.     Hence,  we  have  for  education 

Under  the  Revenue  Act  of  1891 $    45 

Under  the  Constitution,  £  of  the  balance  of  the  capita- 
tion tax,  f  of  $1.35 1  Oli 


Total $1  46J 

The  judgment  of  the  Court,  therefore,  is  that  the  plaintiffs 
do  recover  of  the  defendants  the  sum  of  20]  cents  on  each 
poll  on  which  a  poll-tax  was  levied  and  collected,"  etc. 

The  application  for  a  mandamus  was  continued  and  the 
cause  retained,  and  defendants  appealed. 

The  constitutionality  of  the  Pension  Act  of  1889,  chapter 
198,  is  involved  in  the  determination  of  this  case. 

The  plaintiffs  alleged  : 

1.  That  the  p'aintitfs  are  a  corporation  created  by  the  Gen- 
eral Laws  of  North  Carolina,  with  power  lo  sue  and  be  sued. 

2.  That  the  defendants  are  a  corporation  created  by  the 
laws  of  North  Carolina,  with  power  to  sue  and  be  sued. 

3.  That  the  defendants  did  not  require  enough  of  the  poll- 
taxes  which  were  levied  to  be  appropriated  and  applied  to 
the  school  fund  of  Bladen  County  for  the  years  1890,  1891 
and  1892,  the  total  levies  on  each  poll  for  all  purposes  being 
♦1.80,  and  of  that  amount  only  the  sum  of  $1.26  was  appro- 
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priated  and  applied  to  the  said  school  fund,  which  amount 
so  applied  was  less  than  three-fourths  of  the  amount  levied. 

4.  That  out  of  the  amounts  levied  upon  polls  and  realized 
from  that  source,  there  was  about  five  hundred  and  forty 
dollars  applied  to  purposes  other  than  the  school  fund  in  the 
county  for  the  years  aforesaid,  which  amount  ought  to  have 
been  applied  by  the  defendants  to  the  school  fund  of  Bladen 
County. 

Wherefore,  the  plaintiffs  demand  judgment — 

1.  For  the  sum  of  five  hundred  and  forty  dollars,  and  cost 
of  this  action. 

2.  That  a  writ  of  mandamus  issue  from  this  Honorable 
Court,  commanding  the  defendants  to  apply  the  aforesaid 
sum  already  levied  to  the  school  fund  of  Bladen  County  in 
accordance  with  law  and  the  prayer  of  the  plaintiffs. 

3.  For  such  other  relief  as  the  plaintiffs  have  right  to 
demand. 

The  defendants,  answering  the  complaint,  said — 

"1.  That  the  allegations  contained  in  Articles  Nos.  1  and 
2  are  admitted. 

"2.  That  Article  3  of  the  complaint  is  admitted,  except 
that  portion  that  alleges  the  defendants  did  not  levy  up  to 
the  constitutional  limit  in  the  year  1890,  and  that  part  of 
said  complaint  is  denied.  In  further  answer  to  said  Article 
No.  3,  the  defendants  allege  that  under  the  Constitution,  Art. 
V.  §  2,  the  defendants  had  the  right  to  apply  twenty-five 
per  centum  of  the  capitation  tax  to  the  support  of  the  poor  of 
the  county. 

"3.  That  the  allegations  contained  in  Article  No.  4  are 
denied." 

The  following  are  the  facts  agreed : 

That  the  total  levy  on  polls  in  Bladen  County  for  the  years 
1890, 1891  and  1892  was  one  dollar  and  eighty  cents  on  each 
poll.  This  includes  the  State  and  county  levies.  That  said 
poll-taxes  were  apportioned  as  follows  for  each  of  said  years, 
viz.: 


. 
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One-fourth  of  total  levy  for  poor $  .45 

For  pensions,  under  chapter  189,  Laws  of  1889 .09 

Schools 1.26 

Total $1.80 

Messrs.  C.  G  Lyon  and  Biisbte  &  Busbec,  for  appellants. 
No  counsel,  contra. 

Avery,  J. :  Under  the  provisions  of  section  2,  chapter  323, 
Laws  of  1891,  a  capitation  tax  of  seventy-five  cents  was 
levied  on  every  male  person  not  exempt  as  therein  declared, 
to,  be  devoted  to  the  purposes  of  education  and  the  support 
of  the  poor,  as  may  be  prescribed  by  law,  not  inconsistent 
with  the  apportionment  established  by  section  2,  Article  Vof 
the  Constitution  of  the  State.  This  levy  was  made,  as 
expressly  stated,  in  contemplation  of  the  statute  (section  17, 
chapter  198,  Laws  of  1889),  which  devotes  niue  cents  of  the 
proceeds  arising  from  the  tax  on  each  poll,  together  with 
three  cents  of  the  twenty-five  derived  from  the  tax  on  every 
hundred  dollars  in  value  of  taxable  property,  to  the  payment 
of  pensions  of  indigent  and  disabled  soldiers,  provided  for 
in  the  same  act.  The  county  of  Bladen  supplemented  the 
State  capitation  tax  so  as  to  make  the  aggregate  $1.80  on 
every  taxable  poll,  of  which  nine  cents  on  each  head  was 
paid  over  to  the  proper  authorities  of  the  State.  Of  the  sum 
remaining  to  be  appropriated  under  the  orders  of  the  defen- 
dants $1.26  arising  from  each  poll  was  paid  over  to  the  plain- 
tiffs, and  forty-five  cents  per  capita  to  the  support  of  the  poor. 
The  plaintiffs  contend  that  three-fourths  of  the  aggregate 
capitation  tax,  or  $1.35  of  the  $1.80  derived  from  each  poll, 
was  devoted  by  the  Constitution  to  "  the  purposes  of  educa- 
tion," and  should  have  been  paid  over  to  them,  while  the 
defendants  insist  that  one-fourth  of  the  whole  levy  on  polls, 
or  forty -five  cents  of  each  poll-tax,  was  properly  expended 
for  the  support  of  the  indigent  in  the  county  of  Bladen. 
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The  questions  raised  by  the  appeal  depend  upon  the  con- 
struction of  section  2,  Art.  V,  of  the  Constitution,  which  is 
as  follows:  "  The  proceeds  of  the  State  and  county  capitation 
tax  shall  be  applied  to  the  purposes  of  education  and  the 
support  of  the  poor,  but  in  no  one  year  shall  more  than 
twenty-five  per  cent,  thereof  be  appropriated  to  the  latter 
purpose." 

The  application  of  the  proportion  of  the  capitation  tax 
specified  in  the  Constitution  to  the  support  of  the  poor  must 
be  made  necessarily  under  the  direction  of  the  Legislature, 
whose  exclusive  right  it  is,  in  the  exercise  of  the  general 
police  power,  to  determine  and  declare  by  whom  and  how  the 
names  of  the  indigent  of  the  State  who  are  entitled  to  assist- 
ance from  the  public,  in  order  to  their  maintenance,  shall  be 
ascertained  and,  subject  to  the  restrictions  of  the  Constitution, 
from  what  fund  and  by  whom  allowances  for  their  support 
shall  be  made.  Counties  are  the  creatures  of  the  law-mak- 
ing department,  and  their  powers  may  be  enlarged,  abridged 
or  withdrawn  at  the  pleasure  of  the  Legislature,  provided  no 
right  guaranteed  by  the  organic  law  be  infringed.  Lilly  v. 
Taylor,  88  N.  C,  489;  Commissioners  v.  Commissioners,  95 
N.  C,  189.  If  the  Legislature  were  not  clothed  with  power 
to  alter,  amend  or  repeal  section  2,  Article  VII,  the  general 
supervision  of  the  poor  of  the  county  would  still  be  exercised 
only  as  may  be  prescribed  by  law.  Another  clause  of  the 
Constitution  (section  7,  Article  XI)  enjoins  upon  the  Legisla- 
ture the  duty  of  making  beneficent  provision  for  the  poor, 
the  unfortunate,  and  orphans.  The  law  which  provides 
pensions  for  different  classes  of  persons  who  were  disabled 
during  the  war,  and  for  certain  widows  (Laws  1889,  ch.  198), 
was  enacted,  therefore,  in  the  discharge  of  a  legal  as  well  as 
a  moral  obligation.  As  the  unfortunate,  blind,  deaf  and 
dumb,  and  insane  are  cared  for  in  different  institutions 
adapted  in  all  their  appointments  to  the  wants  of  each  class, 
so  provision  is  made  for  the  wounded  and  disabled  soldiers, 
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by  aiding  iu  furnishing  a  home,  food,  clothing  and  medical 
attention  to  some,  and  by  giving  pecuniary  aid  to  others  who 
are  in  charge  of  their  relatives.  The  act  under  which  nine 
cents  of  the  whole  levy  of  seventy- five  cents  on  each  poll  is 
devoted,  with  three  cents  of  the  levy  on  every  $100  in  value 
on  property,  to  the  payment  of  these  yearly  stipends,  shows 
by  its  terms  an  intent  to  provide  only  for  old  soldiers  who 
are  poor  as  well  as  disabled,  and  for  no  widows,  except  such 
as  are  indigent  and  unmarried.  No  person  can  become  a 
beneficiary  under  the  statute  who  owns  or  has  disposed  of 
by  gift  to  wife,  child,  children  or  next  of  kin,  or  to  any  other 
person  since  May  11,  1885,  property  worth  more  than  $500. 
Section  2.  The  whole  number  of  poor  pensioners  is  divided 
into  four  classes,  with  a  view  to  increasing  the  allowance 
according  to  the  extent  of  the  disability  resulting  from 
wounds.  The  Legislature  clearly  has  the  power  to  delegate 
authority  to  the  county  officials  to  provide  and  care  for  one 
class  of  the  indigent  or  unfortunate  inhabitants  of  the  State, 
and  to  disburse  a  part  of  the  fund  devoted  by  the  Constitu- 
tion to  the  support  of  the  poor,  by  appropriating  it  more 
directly  to  another  class,  whose  wants,  in  the  opinion  of  the 
lawmakers,  can  be  best  supplied  through  public  agencies  of 
a  different  kind. 

As  the  levy  of  nine  cents  did  not  exceed  one-fourth  of  the 
total  Slate  levy  on  the  poll,  the  General  Assembly  unques- 
tionably had  the  right  to  appropriate  it  to  this  particular 
class  of  the  indigent,  and  to  provide  by  general  or  special 
legislation  for  the  other  poor  through  the  County  Commis- 
sioners of  the  various  counties.  In  other  words,  a  sum  not 
exceeding  one-fourth  of  the  amount  levied  by  the  State  upon 
the  poll  could,  without  violating  the  Constitution,  be  appro- 
priated with  a  corresponding  amount,  upon  the  equation 
plan  of  the  tax  derived  from  property,  to  the  support  of  indi- 
gent soldiers  and  poor  widows  of  soldiers.  But  if  there  is  no 
warrant  in  the  organic  law  for  the  appropriation,  except  the 
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authority  given  by  section  2,  Art.  V  of  the  Constitution,  to 
expend  twenty-five  per  centum  of  the  sum  derived  from  the 
capitation  tax  for  the  support  of  the  poor,  it  would  follow 
that  the  amount  of  this  fund  applicable  to  the  maintenance 
of  other  classes  of  indigent  persons  would  be  correspondingly 
diminished.  The  language  of  the  Constitution  is  plain  and 
peremptory,  and  forbids  the  application  of  the  fund  arising 
from  the  tax  on  polls  to  any  purposes  other  than  to  educa- 
tion and  the  support  of  the  poor,  or  of  any  greater  proportion 
for  the  maintenance  of  the  poor  than  that  prescribed  in  the 
instrument,  until  the  levy  reaches  the  limit  of  two  dollars. 
So  far,  this  Court,  in  construing  the  Constitution,  has  given 
its  affirmative  sanction  to  a  levy  on  the  poll  in  excess  of  the 
limit  of  two  dollars  made  directly  by  legislative  act  only 
where  the  tax  is  intended  to  suppress  insurrection  or  repel 
invasion,  or  to  meet  payments  due  on  the  public  debt  of  the 
State,  or  a  debt  created  before  the  adoption  of  the  Constitu- 
tion of  1868,  while  it  has  declared  unconstitutional  a  levy  by 
a  county,  even  in  pursuance  of  legislative  authority,  except 
for  the  payment  of  an  ante-Constitution  debt,  or  by  virtue  of 
specific  authority  under  section  6,  Art.  V  to  levy  a  special 
tax.  Board  of  Education  v.  Commissioners,  111  N.  C,  578; 
Barksdale  v.  Commissioners,  93  N.  C,  472;  University  v  Holden. 
63  N.  C,  410.  It  is  still  an  open  question,  however,  whether 
the  Legislature  has  the  power  to  exceed  the  usual  limit  in 
order  to  provide  for  the  maintenance  of  public  schools  as 
required  by  Art.  IX,  section  3  of  the  Constitution.  Board  of 
Education  v.  Commissioners,  supra. 

We  are  of  the  opinion,  therefore,  that  the  Legislature  had 
no  authority  to  impose  a  tax  of  nine  cents  on  each  poll, 
except  as  a  levy  for  the  maintenance  of  the  poor,  under  Art. 
V,  section  2,  but  that  no  constitutional  inhibition  prohibited 
the  appropriation  of  one-fourth  of  any  State  tax  levied  upon 
each  head  to  the  support  of  the  poor  of  any  or  all  classes. 
As  the  organic  law,  in  unmistakable  terms,  devotes  three- 
25 


386  IN  THE  SUPREME  COURT.  [Vol. 

Board  op  Education  v.  Commissioners. 

fourths  of  such  levy  to  educational  purposes,  it  follows  that 
whatever  portion  of  the  capitation  levy  (not  to  exceed  one- 
fourth)  is  directly  appropriated  by  the  Legislature  to  any 
given  class  of  the  poor,  to  be  disbursed  by  some  agency  other 
than  the  various  Boards  of  County  Commissioners,  must  be 
deducted  by  the  county  authorities  (if  less  than  one-fourth) 
from  the  twenty-five  per  centum  of  the  capitation  tax  usually 
subject  to  appropriation  by  them  for  the  support  of  the  indi- 
gent, while  three-fourths  of  the  entire  sum  derived  from  that 
source  must  at  all  events  be  paid  over  to  the  Educational 
Board,  who  are  constituted  the  custodians  and  disbursers  of 
the  school  fund  of  the  county. 

We  concur  with  the  learned  Judge  who  tried  the  case 
below. in  the  opinion  that  the  Legislature  was  warranted  in 
making  the  levy  of  nine  cents  on  the  poll,  only  upon  the 
idea  that  necessitous  veterans  constituted  a  portion  of  the 
poor  within  the  contemplation  of  section  2,  Art.  V.  of  the 
Constitution.  But  we  think,  in  the  absence  of  any  express 
statute  providing  otherwise,  the  county  authorities  may  ascer- 
tain the  amount  of  the  capitation  tax  that  is  subject  to  appro- 
priation for  the  poor  of  the  county  by  deducting  the  amount 
of  the  State  levy  for  indigent  soldiers  from  the  one-fourth  of 
the  aggregate  levy  for  State  and  county  purposes,  as  they  may 
then  determine  what  proportion  of  the  same  fund  is  left  to 
be  devoted  to  educational  purposes  in  the  county  by  deduct- 
ing from  the  three-fourths  of  the  aggregate  levy  the  amount 
devoted  by  the  Legislature  to  the  State  School  Fund,  and 
paid  over  to  the  State  Treasurer.  If  it  were  a  practical  ques- 
tion, this  would  lead  to  some  modification  of  the  calculation 
adopted  as  a  basis  of  the  judgment  rendered  in  the  Court 
below.  But  while  there  are  urgent  reasons  for  passing  upon 
the  question  raised  in  this  cause,  especially  as  a  guide  to  the 
Auditor,  who  would  otherwise  be  at  a  loss  in  giving  the 
instructions  which  he  is  required  to  send  out  to  the  coun- 
ties, the  judgment  of  the  Court  from  which  the  defendants 


113.] 


SEPTEMBER  TERM,  1893. 


387 


Board  of  Education  v.  Commissioners. 


appeal,  if  treated  as  a  final  judgment,  upon  the  idea  that  it 
leaves  only  a  computation  like  that  as  to  costs  to  be  made, 
is  nevertheless  clearly  erroneous.  Judgment  was  demanded 
against  the  County  Commissioners  of  Bladen  County  for  the 
sum  of  $540,  the  alleged  amount  of  the  tax  for  the  years  1890, 
1891  and  1892,  which  ought  to  have  been  applied  for  the 
maintenance  of  the  public  schools  of  the  county,  but  which 
was  applied  to  other  purposes.  It  seems  to  us  that  there  are 
several  insurmountable  objections  to  the  rendition  of  such  a 
judgment,  or  of  a  judgment  thaC  the  plaintiffs  recover  a  sum 
to  be  ascertained  by  a  calculation  on  the  basis  of  a  given 
rate  on  each  taxable  poll  of  the  county. 

If  the  repeal  of  chapter  199  of  the  Laws  of  1889  by  chap- 
ter 166  of  the  Laws  of  1893  restored  the  Acts  of  1885  and  the 
provisions  of  The  Code  in  reference  to  education,  which  are 
not  inconsistent  with  the  last  named  act,  or  if  this  proceeding 
be  governed  in  any  respect  by  the  Act  of  1889,  in  any  view 
of  the  question,  it  was  the  duty  of  the  County  Treasurer,  as 
treasurer  of  the  County  Board  of  Education,  to  collect  from 
the  Sheriff  "the  whole  amount  levied  (less  such  sum  as  may 
be  allowed  on  account  of  insolvents  for  the  current  year)  by 
both  State  and  county  for  school  purposes  (The  Code,  §  2563), 
and  to  receive  and  disburse  all  public  school  funds."  True, 
§  2563  of  The  Code  was  so  amended  by  the  Act  of  1889,  ch.  199, 
§  28,  as  to  provide  that  suit  should  be  instituted  "  on  relation  " 
of  the  Board  of  Education  of  the  county  instead  of  "  on  rela- 
tion" of  the  County  Commissioners;  but  we  fail  to  find  any 
statute  or  any  principle  of  law  under  which  an  action  would 
lie  against  the  County  Commissioners,  either  as  individuals 
or  as  a  corporation,  for  money  belonging  to  the  school  fund 
which  was  paid  over  by  the  Treasurer  on  his  general  account 
as  Treasurer  of  the  county  for  the  support  of  the  poor  of  the 
county.  If  they  had,  in  good  faith,  mistaken  the  law  and 
ordered  an  improper  division  of  the  capitation  tax  between 
the  county  and  the  Educational  Board,  it  is  familiar  learn* 
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ing  that  they  would  not  thereby  have  incurred  personal  lia- 
bility to  the  other  Board,  because  they  would  have  been  act- 
ing in  a  judicial  capacity.  Thomas  v.  WiUon,  40  Ohio  State, 
516;  Banker  v.  Wabash  County  Commissioners,  88  Ind.,  267 ; 
People  v.  Storking,  50  Barb.,  573;  HiU  v.  Charlotte,  72  N.  C, 
55.  On  the  other  hand,  the  county  is  not  liable  for  a  mis- 
application of  a  fund  of  which  the  County  Commissioners 
direct  the  disbursement,  under  the  general  power  delegated 
to  them  by  section  753  of  The  Code,  in  good  faith,  but  under 
a  misapprehension  of  the  law.  Long  v.  Commissioners,  7ft 
N.  C,  273. 

If  the  plaintiff  Board  is  entitled  to  recover  judgment 
against  the  defendant  Board,  which  has  the  general  oversight 
of  county  government,  it  would  follow  that  the  Courts  would 
be  required,  if  it  should  become  necessary,  to  enforce  the  levy 
of  a  sufficient  tax  upon  the  property  of  the  county  to  replace 
the  amount  belonging  to  the  school  fund  which  has  already 
been  wrongfully  but  honestly  expended  for  the  support  of  the 
poor.  The  taxpayers  of  a  county  are  under  no  legal  obliga- 
tion to  submit  to  additional  burdens  in  order  to  repay  sums 
belonging  to  one  fund  that  may  have  been,  in  good  faith, 
mingled  with  another  fund  and  diverted  from  the  purpose 
for  which  it  was  intended.  If,  however,  it  had  appeared  that 
a  part  of  the  school  fund  had  been  transferred  to  the  general 
fund  of  the  county,  and  was  still  held  by  the  County  Treas- 
urer, subject  to  the  orders  of  the  defendant  Board,  the  plain- 
tiffs would  have  been  entitled  to  recover  so  much  of  the  fund 
as  was  still  unexpended,  and  to  demand  a  writ  of  mandamus 
to  compel  the  payment  of  such  specific  sum  in  order  to  its 
application  to  the  purpose  for  which  it  was  intended. 

But  it  would  seem  that  all  of  the  money  collected  for  edu- 
cational purposes  should  have  been  paid  over  by  the  Sheriff 
to  the  County  Treasurer  in  his  capacity  as  treasurer  of  the 
Board  of  Education,  and  held  by  him,  subject  to  the  orders 
of  said  Board.     The  Code,  §§  2563  and  2554.    The  defendant 
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Board,  as  such,  had  no  power  over  that  fund  (unless  it  was 
its  duty  to  prosecute  a  suit  to  compel  its  payment  to  him  as 
a  part  of  the  county  school  fund),  and  the  Treasurer  was  not 
bound  to  transfer  it,  on  the  order  of  the  County  Commission- 
ers, to  the  fund  held  by  the  county  for  general  purposes.  So 
that  the  misapplication  of  the  fund  was  made  by  the  treas- 
urer of  the  Board  of  Education,  and  he  is  not  a  party  to  this 
action.  He  was  required  by  law  (The  Code,  §§  2558  and  2559) 
to  make  the  most  minute  reports  of  his  receipts  from  all 
sources  and  his  expenditures  for  all  purposes,  to  the  plaintiff 
Board. 

As  silence  on  the  subject  might  lead  to  the  bringing  of 
almost  innumerable  actions  against  County  Treasurers,  we 
deem  it  proper  to  say,  further,  that,  in  our  opinion,  if  the 
plaintiff  Board  had  brought  the  action  against  the  treasurer 
in  his  capacity  as  the  custodian  and  disburser  of  its  own 
funds,  or  upon  his  official  bond,  it  would  not  have  been  enti- 
tled to  recover.     Liles  v.  Rogers,  at  this  term. 

For  the  reasons  given,  the  judgment  is  Reversed. 


JOEL  TRIPLETT  v.  JOHN  P.  FOSTER  et  al. 
Practice — Motion  to  Docket  and  Dismiss  Appeal. 

A  motion  to  docket  and  dismiss  an  appeal  made  at  the  first  term  after 
the  trial  below,  but  after  the  call  of  the  docket  of  the  district  to 
which  the  case  belongs,  will  not  be  entertained  when  the  appel- 
lant brings  up  and  dockets  his  transcript  at  that  term. 

Messrs.  Oranor  &  Buxton,  for  appellee. 

Clark,  J.:  This  is  a  motion  to  docket  and  dismiss  under 
Rule  17.  This  motion  was  not  made  at  the  close  of  the  call 
of  the  docket  of  the  district  to  which  it  belongs,  but  since. 
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And  now,  during  the  same  term,  being  the  first  terra  of  this 
Court  after  the  trial  below,  the  appellant  has  brought  up  the 
transcript  of  the  appeal  and  docketed  the  same.  This  brings 
the  case  directly  under  Bryan  v.  Moving,  99  N.  C,  16,  as 
explained  in  Bailey  v.  Brown,  105  N.  C,  127,  on  p.  130. 

If,  notwithstanding  his  failure  to  docket  in  time  for  argu- 
ment at  this  term,  the  appellant  thus  obtains  a  delay  of  six 
months,  the  appellee  himself  has  been  negligent  in  not 
moving  to  docket  and  dismiss  at  the  close  of  the  call  of 
causes  from  that  district,  as  he  might  have  done.     Vigilant- 

ibus,  non  dormientibus  leges  subveniunL 

Motion  Denied. 


J.  P.  McLEAN,  Guardian,  etc.,  v.  Mrs.  J.  R.  BREECE. 

Guardian — Lunatic's  Estate — Account — Jurisdiction — Practice. 

1.  Although  the  Courts  will  not  order  the  payment  of  a  lunatic's  debts 

contracted  anterior  to  his  lunacy,  if  it  will  deprive  him  or  his  family 
of  maintenance,  yet  where,  in  the  settlement  of  the  guardian's 
account,  the  lunatic  being  dead  and  his  only  child  of  age,  it  appears 
that  the  guardian,  in  good  faith,  paid  such  debts  without  prejudice 
to  the  estate,  the  disbursement  will  be  allowed. 

2.  Where  a  guardian  of  a  lunatic,  by  the  issuance  of  a  summons  and 

filing  his  final  account,  began  a  proceeding  for  a  settlement  of  his 
ward's  estate  and  no  pleadings  were  filed,  but  the  matter  has  pended 
seven  years,  during  which  time  there  have  been  three  references 
and  four  reports,  besides  numerous  orders  and  two  final  judgments 
below,  and  two  appeals  to  this  Court,  an  exception  by  plaintiff 
guardian  to  the  final  judgment  on  the  ground  that  there  are 
no  pleadings  in  the  cause,  will  not  be  entertained,  nor  is  it  neces- 
sary, in  such  case,  that  pleadings  be  filed  in  this  Court  nunc  pro 
tunc. 

3.  The  Clerk  of   the  Superior  Court  has  jurisdiction  of  settlements 

between  guardian  and  ward,  and,  of  course,  between  the  guardian 
and  the  ward's  personal  representative. 


113.]  SEPTEMBER  TERM,  1893.  391 

McLean  v.  Breece. 

4.  If  an  action,  begun  wrongfully  before  the  Clerk,  gets  into  the  Supe- 
rior Court  by  appeal,  or  otherwise,  the  latter  has  jurisdiction,  and 
can  make  any  needful  amendment  of  process  to  give  effectual 
jurisdiction,  as  also  this  Court  may  do  if  necessary. 

Proceeding  for  the  settlement  of  a  deceased  lunatic's  estate 
by  his  guardian,  instituted  before  the  Clerk  of  Cumberland 
Superior  Court  by  the  guardian  against  the  daughter  of  the 
lunatic,  to  which  the  administrator  of  the  lunatic  afterwards 
made  himself  a  party,  and  heard  on  report  of  referee  at 
January  Term,  1893,  of  Cumberland  Superior  Court,  before 
Winston,  J,  from  whose  judgment  against  him  the  plaintiff 
appealed. 

The  exceptions  are  noted  in  the  opinion  of  Associate  Jus- 
tice Clark.  (For  former  appeal  in  same  case,  see  109  N.  C, 
564.) 

Mr.  N.  W.  Ray,  for  plaintiff  (appellant). 

Messrs.  J.  W.  Hinsdale  and  C.  W.  Broadfoot,  for  defendant. 

Clark,  J.:  When  this  cause  was  here  before  (109  N.  C, 
564),  the  Court  said,  in  reference  to  "  vouchers  numbered 
respectively  in  the  account  stated  by  the  referee,  Nos.  2,  5, 6, 
7, 10, 11,  12,  13, 14, 15, 16,  17,"  and  those  for  "sundry  trips 
to  Raleigh  on  account  of  ward,"  that "  the  referee  must  be 
required  to  inquire  more  particularly  as  to  the  nature  and 
purpose  of  and  the  necessity  for  the  expenditures  and  dis- 
bursements embraced  by  them."  This  the  referee  proceeded 
to  do.  On  the  coming  in  of  the  report  the  Court  allowed 
defendant's  exceptions  to  vouchers  11, 12,  13,  14, 15, 16  and 
17,  and  ordered  a  re-reference  to  reform  the  account.  As  no 
appeal  lay  from  such  interlocutory  order  ( Wallace  v.  Douglas, 
105  N.  C.t  42),  the  plaintiff  properly  caused  his  exceptions  to 
the  rulings  to  be  noted  in  the  record.  It  is  now  brought  up 
for  review  on  the  appeal  from  the  final  judgment,  tfhe 
referee  found  from  the  evidence  that  these  vouchers  (11  to 
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17  inclusive),  were  debts  against  the  estate  when  the  guardian 
(plaintiff)  took  charge,  that  he  paid  them  in  good  faith,  and 
that  they  were  correct  and  just  claims  against  James  Breece. 
The  defendant  excepted,  because  those  disbursements  were 
not  "  for  the  support  and  maintenance  of  the  lunatic,  or  of 
his  family,  nor  for  necessary  expenses  of  the  ward  or  his 
wife  and  child,  nor  for  their  benefit,  nor  authorized  by  law 
or  any  previous  order  of  Court."  In  sustaining  this  excep- 
tion to  the  vouchers  mentioned  (11  to  17)  there  was  error. 
This  Court  had  already  ruled  in  this  case,  109  N.  C,  on  page 
567,  that  "  when  he  (the  guardian)  in  good  faith  pays  debts 
that  ought  to  be  paid,  and  by  so  doing  the  ward's  estate  suf- 
fers no  prejudice,  he  will  be  allowed  credit  for  disbursements 
of  assets  in  his  hands  in  such  respect."  To  same  purport  is 
Adams  v.  Thomas,  83  N.  C,  521.  It  does  not  appear  that  the 
ward's  estate,  or  the  maintenance  of  himself  and  family,  suf- 
fered any  prejudice  by  the  payment  of  these  just  debts 
incurred  by  him  anterior  to  his  lunacy.  It  is  true,  both  that 
the  Courts  will  not  order  payment  of  a  lunatic's  anterior  debts 
if  it  will  deprive  him  or  his  family  of  maintenance  (Smith  v. 
Pipkin,  79  N.  C,  569),  and  that  he  is  entitled  to  his  personal 
property  exemption;  but  none  of  these  questions  can  arise; 
the  lunatic  is  dead,  and  the  only  child  is  of  age.  The  ques- 
tion is  not  as  to  reserving  a  sufficiency  for  maintenance,  but 
whether  in  this  final  settlement  the  guardian  shall  be  allowed 
for  just  debts  paid  in  good  faith  by  him.  These  credits  were, 
therefore,  erroneously  stricken  from  the  account  and  should 
be  restored  to  it. 

The  plaintiff's  second  exception  was  made  at  January 
Term,  1893,  for  that  in  reforming  the  account  the  referee 
had  failed  to  make  a  deduction  of  $41.75,  allowed  by  the 
Court  in  voucher  number  10,  from  the  sum  total  of  the  debits. 
It  seems  to  us  from  inspection  of  the  account  that  the  deduc- 
tion  was  made.  But  as  the  account  must  be  reformed  by 
reinstating  vouchers  11  to  17  inclusive,  the  inadvertence,  if 
such  there  be  in  regard  to  this  $41.75,  will  be  corrected. 
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The  plaintiff  further  excepted  at  the  final  judgment  to  any 
judgment  being  entered,  upon  the  ground  that  there  are  no 
pleadings  in  the  cause.  This  proceeding  was  instituted  by 
the  plaintiff  seven  years  ago.  It  has  been  referred  three 
times,  with  four  reports  made.  There  have  been  numerous 
orders  and  two  final  judgments  in  the  Court  below,  and  the 
case  is  now  for  the  second  time  in  this  Court.  The  objection 
came  too  late.  Stancill  v.  Gay,  92  N.  C,  455.  This  Court 
might  permit  pleadings  to  be  filed  here  nunc  pro  tunc  (The 
Code,  §  965),  but  we  deem  it  unnecessary,  as  it  would  serve 
no  useful  purpose. 

The  plaintiff  further  excepts  in  this  Court,  for  the  first 
time  and  ore  tenus,  on  the  ground  of  a  want  of  jurisdiction, 
in  that  the  action  was  instituted  before  the  Clerk  originally. 
This  he  can  do — Rule  27  of  this  Court.  But  the  objection  is 
unfounded.  Donnelly  v.  Wilcox,  at  this  term.  The  Clerk 
has  jurisdiction  of  settlements  between  guardian  and  ward, 
and  of  course  of  settlements  between  guardian  and  the  ward's 
personal  representative.  The  Code,  §  1619 ;  McNeill  v.  Hodges, 
105  N.  C,  52.  But  had  the  action  been  "  begun  wrongly 
before  the  Clerk,  it  having  gotten  into  the  Superior  Court  by 
appeal  or  otherwise,  the  latter  has  jurisdiction  of  the  whole 
cause,  and  can  make  amendment  of  process  to  give  effectual 
jurisdiction."  Capps  v.  Capps,  85  N.  C,  408 ;  Cheatham  v. 
Cruise,  81  N.  C,  343;  Robeson  v.  Hodges,  105  N.  C,  49.  The 
Court  here  in  such  case  would  amend  the  process  if  necessary. 
State  ex  rel.,  etc.,  v.  Telegraph  Co.,  at  this  term ;  The  Code, 
§965;  or  might  remand  the  case  that  the  amendment  might 
be  made  in  the  Court  below.  Where,  however,  a  cause  has 
been  so  long  pending  as  this,  without  exception  on  that 
ground,  it  would  be  presumed  that  the  requisite  amendment 
of  process  had  been  in  fact  already  ordered  in  the  Superior 
Court. 

The  judgment  thus  modified  as  indicated,  is  affirmed. 
The  costs  of  this  Court  will  be  taxed  against  the  appellee. 
The  Code,  §  540.  Modified  and  Affirmed. 
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W.  D.  SUMMERS  v.  ELIZA  MOORE  et  al. 

Resulting  Trust — Parol  Evidence — Fraudulent  Conveyance. 

1.  Where,  upon  a  purchase  of  property,  the  conveyance  of  the  legal  title 

is  taken  in  the  name  of  one  person,  while  the  consideration  is  given 
or  paid  by  another  at  the  same  time  or  previously,  and  as  part  of 
the  same  transaction,  the  parties  being  strangers  to  each  other,  the 
presumption,  in  the  absence  of  rebutting  circumstances,  is  that 
he  who  supplies  the  money  intends  the  purchase  for  his  own  ben- 
efit, and  not  for  another,  and  that  the  conveyance  in  the  name  of 
the  other  is  a  matter  of  convenience  and  arrangement  for  collat- 
eral purposes,  and  a  resulting  trust  immediately  arises  from  the 
transaction,  and  the  person  named  in  the  conveyance  will  be  a 
trustee  for  the  party  from  whom  the  consideration  proceeds. 

2.  In  such  case  the  burden  is  upon  him  who  claims  the  resulting  trust, 

and  as  the  law  gives  a  peculiar  force  and  solemnity  to  deeds,  it 
will  not  allow  them  to  be  .overthrown  by  mere  words,  but  only  by 
facts  strong,  clear  and  unequivocal. 

3.  Parol  evidence  is  admissible  to  rebut  a  resulting  trust,  but  the  burden  I 

is  upon  the  nominal  purchaser,  who  must  establish  by  sufficient  | 

testimony  that  it  was  intended  that  he  should  take  a  beneficial  j 

interest. 

4.  Although  one  who  supplies  the  purchase-money  and  procures  the  con- 

veyance to  be  made  to  another,  for  the  purpose  of  hindering, 
delaying  or  defrauding  his  creditors,  cannot  claim  a  resulting  trust 
in  a  Court  of  Equity,  which  will  not  interfere  between  wrong- 
doers; yet,  where,  subsequent  to  the  transaction,  the  beneficial 
owner,  under  a  mistaken  idea  that  he  was  insolvent,  instructed  the 
nominal  purchaser  of  the  property  to  postpone  the  execution  of  a 
deed,  which  the  latter  was  about  to  make,  reconveying  the  land, 
such  fact  cannot  have  the  effect  of  depriving  the  beneficial  owner 
of  his  right  to  recover  the  property,  his  intention  to  defraud  his 
supposed  creditors  not  being  accompanied  by  any  act  which 
changed  his  relation  to  the  property. 

5.  Where  land  has  been  substituted  for  a  part  of  that  affected  by  a  result- 

ing trust,  the  owner  may  follow  it  and  have  it  declared  subject  to 
the  trust. 

This  was  a  civil  action,  brought  by  the  plaintiff,  to  have 
the  defendants  declared  trustees,  for  the  benefit  of  plaintiff, 
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of  a  tract  of  land  in  McDowell  County,  N.  C,  known  as  the 
Duncan  lands,  brought  to  the  Superior  Court  of  McDowell 
County  and  removed  for  trial  to  Rutherford  County,  and  tried 
at  Spring  Term,  1893,  of  Rutherford  Superior  Court,  before 
Armfidd,  J.,  and  a  jury. 

The  plaintiff  alleges  that  the  lands  in  controversy  were 
sold  by  a  special  proceeding  on  the  part  of  the  heirs  of  J.  H. 
Duncan,  deceased,  and  were  purchased  at  a  sale  under  judg- 
ment rendered  in  said  proceeding,  through  George  J.  Moore, 
defendants'  ancestor,  and  nephew  of  the  plaintiff,  with  moneys 
furnished  by  the  plaintiff;  and  that  the  deed  to  said  land 
was  made  by  the  Commissioner  at  said  sale  to  said  George  J. 
Moore  on  the  20th  day  of  May,  1885,  and  that  subsequent  to 
said  date,  to-wit,  April  6, 1886,"  the  said  George  J.  Moore  pur- 
chased the  dower  interest  of  the  widow  of  the  late  James  H. 
Duncan  in  the  aforesaid  tract  of  land  with  moneys  furnished 
by  (he  plaintiff  W.  D.  Summers,  and  as  his  agent,  and  took 
title  to  the  same  in  his  own  name. 

The  defendants,  in  their  answer,  denied  that  George  J. 
Moore,  their  ancestor,  bought  said  land  as  trustee  for  plain- 
tiff and  with  plaintiff's  money,  and  allege  that  if  plaintiff 
paid  for  said  land,  he  procured  the  deeds  to  be  made  to  said 
George  J.  Moore  to  cheat  and  defraud  his  (Summers,)  cred- 
itors. 

On  the  trial  plaintiff  introduced  J.  6.  Burgin,  who  testified 
that  he  surveyed  the  Duncan  land  for  G.  J.  Moore,  who 
requested  him  to  make  a  survey  of  the  outside  boundaries,  as 
he  (Moore)  might  make  a  deed  to  plaintiff  Summers,  to  whom 
the  land  belonged  and  who  had  furnished  the  money  to  pay 
for  it.  There  being  some  difficulty  in  locating  a  part  of  the 
land,  the  survey  was  postponed  until  Summers,  the  plaintiff, 
could  be  present,  and  as  the  land  belonged  to  Summers,  Moore 
said  be  wanted  him  to  see  it  surveyed.  Witness  said  the  pur- 
pose of  the  survey  was  to  enable  Moore  to  make  a  deed  to 
Summers,  who,  as  Moore  declared,  had  furnished  the  money 
to  purchase  all  the  lands. 
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The  plaintiff  next  introduced  the  depo -ition  of  A.  W.  Jame- 
son, who  testified  as  follows :  "  At  the  request  of  plaintiff,  wit- 
ness prepared  a  deed  from  George  J.  Moore  and  wife  to  the 
plaintiff  W.  D.  Summers  for  the  lands  in  controversy;  don't 
remember  the  consideration  mentioned  in  the  deed,  nor  the 
date,  though  it  was  five  or  six  years  ago.  The  same  conveyed 
an  estate  in  fee  simple.  Moore  and  wife  were  not  present. 
The  deed  was  given  by  witness  to  Summers;  witness  does 
not  know  what  became  of  deed.  Mr.  Summers  was  solvent 
at  the  time  said  deed  was  written  by  me,  and  he  had  the  repu- 
tation of  being  a  man  of  means." 

Austin  Con  ley  testified:  "Moore  bid  off  the  Duncan  land 
and  asked  me  to  go  his  security  for  (350;  I  objected,  and  he 
said  that  I  need  not  be  afraid,' as  he  was  just  acting  as  agent 
for  Summers  in  this  matter,  and  that  the  money  would  be 
forthcoming.  I  signed  the  note,  and  when  it  was  due  Sum- 
mers sent  him  the  money  and  be  paid  the  note  off.  After 
this,  and  before  he  (Moore)  moved  to  the  Duncan  place,  I 
went  to  see  Moore  to  get  a  place  for  a  church  on  the  Duncan 
land.  Moore  said  he  could  not  deed  the  land ;  that  the  right 
was  in  Summers.  We  asked  him  to  write  to  Summers;  he 
wrote,  and  in  a  few  days  we  got  an  answer  to  make  us  a  deed 
for  a  church  site,  and  he  made  us  the  deed,  but  it  was  not 
probated  till  after  Moore's  death;  it  was  found  in  his  posses- 


sion." 


George  Barnes  testified  for  defendants:  "  I  had  a  talk  with 
Summers  on  the  river  opposite  the  Duncan  property;  and  as 
we  walked  along,  Summers  said  if  he  was  George  Moore  he 
would  fix  some  way  to  cross  the  river  for  the  convenience  of 
foot  persons  going  to  mill.  Moore  died  in  May,  1888.  I  saw 
Moore  and  the  plaintiff  together  between  the  1st  of  February 
and  the  last  of  April,  and  they  were  engaged  in  running 
over  their  books  in  a  little  store  they  had  together  and  which 
was  run  in  the  name  of  Moore  &  Summers  till  Summers  went 
home,  and  after  that  it  was  in  the  name  of  George  J.  Moore. 
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Moore  told  me  after  Summers  left  there  that  he  was  holding 
the  Duncan  place  under  a  title  in  his  own  name.  I  tbink  I 
know  Summers'  handwriting;  the  letters  shown  me  are  in 
Summers'  handwriting.'1 

The  defendants  introduced  W.  D.  Summers,  the  plaintiff, 
as  a  witness,  who  testified  that  the  letters  shown  him  were 
in  his  handwriting. 

George  Barnes  recalled  :  "  Moore  told  me  that  the  plaintiff 
furnished  the  first  stock  of  goods.  Moore  owned  no  land 
before  he  got  the  Burgin  land;  he  had  some  personal  prop- 
erty; he  said  the  plaintiff  was  a  good  friend  and  had  helped 
him.  My  mother  is  a  creditor  of  Moore.  I  run  a  grog-shop 
and  have  been  indicted.1' 

The  defendants  next  introduced  a  letter  from  the  plaintiff 
to  George  J.  Moore,  as  follows: 

11  Statesville,  N.  C,  January  28, 1886. 

George  :  Yours  to  hand.  I  want  you  to  have  the  deed 
that  I  made  to  you  for  the  Burgin  land  registered,  for  I  am 
going  to  see  trouble  by  being  security  for  C.  L.  Summers.  I 
am  afraid  that  it  will  take  everything  I  have  in  this  county 
to  pay  my  own  debts  and  the  three  thousand  ($3,000)  dollars 
of  security  money.  The  mill  tract  or  Duncan  tract  I  want 
you  to  keep  the  deed  in  your  own  name  so  that  it  can't  be 
reached  for  any  of  my  debts  or  security  debts.  The  blank 
which  I  gave  you  to  sign,  don't  sign  it,  but  let  the  deed  stay 
in  your  own  name.  I  am  seeing  a  heap  of  trouble.  I  will 
have  to  raise  300  dollars  this  week  some  way  or  other,  but  I 
don't  know  how.     Write  soon. 

Your  Uncle,  W.  D.  S. 

"P.  S.:  I. wish  you  would  take  my  name  off  the  flour  sacks 
and  brand  everything  in  your  own  name.  Also  let  every- 
thing go  in  your  own  name  in  the  store. 

Your  Uncle,  B." 


398  IN  THE  SUPREME  COURT.  [Vol. 

Summers  v.  Moore. 


The  defendants  introduced  in  evidence  a  deed  from  Austin 
Conley  to  George  J.  Moore  and  wife  Eliza  Moore,  dated  the 
3d  day  of  March,  1888,  which  was  admitted  to  cover  a  part 
of  the  lands  sought  to  be  uncovered  in  this  action  and 
embraced  in  the  judgment.  Also  a  deed  to  Moore  from 
Duncan  for  the  dower,  dated  April  6,  1886.  Also  a  deed 
from  Greenlee,  Commissioner  for  the  Duncan  land,  to  Moore, 
dated  20th  May,  1885.  Eliza  Moore,  wife  of  said  George 
J.  Moore,  died  after  her  said  husband. 

Plaintiff  in  reply  introduced  W.  A.  Culbertson,  who  testi- 
fied: "I  live  in  McDowell  County;  I  worked  for  Moore  at 
the  mill  on  the  Duncan  place;  he  was  then  living  on  the 
Burgin  place;  I  repaired  the  mill,  and  he  paid  me  and  asked 
me  for  a  receipt,  and  I  gave  it  to  him ;  he  said  he  wanted 
this  receipt  for  Uncle  Billy  (the  plaintiff)  to  show  what  he 
(Moore)  did  with  the  money;  he  said  the  property  belonged 
to  Uncle  Billy  and  he  (plaintiff)  does  the  paying, '  and  when 
you  work  for  me  you  must  let  me  know  eight  or  ten  days 
before  you  want  your  money,  for  I  have  to  send  to  Uncle 
Billy  for  the  money' ;  he  said  that  Uncle  Billy  had  furnished 
the  money  to  buy  the  property ;  I  worked  for  him  on  the 
Burgin  place  on  the  pump  line;  I  did  some  repairs  on  the 
saw-mill ;  Moore  said  he  was  going  to  move  across  to  the 
Duncan  place ;  I  asked  him  why ;  he  said, '  The  property  is 
Uncle  Billy's,  and  what  he  says  I  will  do ;  he  wants  me  to 
move  over  and  take  care  of  the  property.'  I  heard  Moore 
say  about  the  church  lot,  that  he  could  not  make  a  deed  till 
he  sent  to  Uncle  Billy,  for  the  property  was  his ;  Mr.  Little 
asked  him  to  write  to  Summers  about  it." 

Cross-examined:  "I  worked  on  the  mill  in  the  spring  and 
fall  of  1886,  and  on  the  Moore  (deed):  I  saw  that  Summers' 
name  was  off  the  flour  sacks  at  Moore's  death;  think  Moore 
moved  to  the  Duncan  place  in  August,  1886  or  1887;  Moore 
went  into  business  with  Dysart  not  long  before  he  died." 


113.]  SEPTEMBER  TERM,  1893.  399 

Summers  v.  Moore. 


Mr.  Murphy  testified:  u  Moore  told  me  that  Uncle  Billy 
wanted  to  get  me  to  build  a  house  on  the  Burgin  place,  and 
asked  me  to  go  home  with  him  and  see  Summers;  I  went, 
and  made  a  bargain  with  Summers,  and  built  a  house  on 
the  Burgin  land  ;  Summers  paid  for  it;  Moore  told  me  that 
Summers  paid  for  the  land;  after  this,  in  April,  1887, 
Moore  told  me  Uncle  Billy  wanted  me  to  do  some  more 
work  for  him ;  I  sent  the  price  of  it  by  Moore,  and  in  a  few 
days  Summers  said  go  on  and  do  the  work;  I  did  it  on  the 
Duncan  property,  and  Summers  paid  for  it  through  Moore ; 
Moore's  wife  wanted  a  nursery  and  a  stairway  in  the  Dun- 
can house,  and  Moore  said  he  would  not  have  it  done  until 
Uncle  Billy  came,  for  the  property  belonged  to  Uncle  Billy, 
and  he  had  no  right  to  make  a  bargain  about  it ;  when 
Summers  came  he  agreed  to  the  work  and  paid  me  for  it; 
Summers  said  to  Moore,  if  I  needed  anything  out  of  the 
store  to  let  me  have  it;  Moore  said  the  goods  were  his  and 
Uncle  Billy's." 

W.  D.  Summers  testified  in  his  own  behalf:  "  I  wrote  the 
letter  of  January  28,  1888,  just  after  I  had  learned  of  an 
appeal  bond  in  the  case  of  C.  L.  Summers  v.  Watts  and 
others;  that  plaintiff  was  under  the  impression  that  he  had 
signed  a  supersedeas  bond  on  a  $6,000  judgment,  which 
turned  out  afterwards  he  had  never  signed,  and  that  he  was 
only  liable  for  a  $25  appeal  bond,  instead  of  the  supersedeas 
bond,  as  he  had  supposed,  and  that  he  deemed  .himself  insol- 
vent by  reason  of  the  supposed  liability,  and  that  plaintiff 
wrote  the  letter  introduced  in  evidence  while  under  such 
mistaken  impression.  When  the  land  deed  was  made  to 
Moore  I  had  money  on  hand  and  was  in  debt  but  little  and 
had  property  to  pay  all  my  debts ;  the  money  wras  paid  for 
the  Duncan  lands  about  the  middle  of  April,  1885 ;  the  judg- 
ment of  Reynolds  was  my  own  debt;  I  have  secured  the 
Reynolds  judgment  by  a  mortgage  on  the  Duncan  property  ; 
I  have  paid  and  secured  all  of  my  individual  debts,  except 
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some  security  debts;  I  could  pay  all  my  debts  to  day,  out- 
side of  the  Duncan  property,  with  property  I  own  in  Mor- 
ganton,  security  debts  and  all ;  all  the  debts  where  I  was 
security  for  C.  L.  Summers  are  paid ;  I  thought  I  was  insol- 
vent in  1888,  when  I  wrote  the  letter ;  I  was  not  insolvent 
in  1886." 

His  Honor  submitted  to  the  jury  two  issues,  as  follows: 

"  1.  Did  George  J.  Moore,  deceased,  as  agent  of  the  plain- 
tiff, and  with  the  plaintiff's  money  or  means,  purchase  the 
lands  described  in  the  complaint  as  the  Duncan  place?" 

The  jury  answered  "  Yes." 

"  2.  Did  the  plaintiff,  at  the  time  the  deed  for  the  lands 
was  made  to  Moore,  or  at  the  time  he  assented  thereto,  give 
said  assent  for  the  purpose  of  hindering,  delaying  or  defraud- 
ing his  creditors?" 

Jury  answered  "  No." 

The  defendants  tendered  and  asked  to  have  submitted  to 
the  jury  the  following  issue : 

"3.  Did  the  plaintiff  procure  the  said  George  J.  Moore  to 
destroy  the  deed  which  said  Moore  had  signed,  or  procure 
the  said  Moore  not  to  execute  a  deed  conveying  the  lands 
to  plaintiff  to  hinder,  delay  or  defraud  the  creditors  of  plain- 
tiff? " 

His  Honor  refused  to  submit  this  issue  to  the  jury,  and 
the  defendants  excepted. 

The  defendants'  counsel  asked  his  Honor  to  charge  the 
jury— 

"  1.  If  George  J.  Moore  caused  to  be  prepared  a  deed  to 
the  plaintiff  for  the  land  in  controversy,  aod  that  deed  was 
destroyed  by  directions  of  the  plaintiff,  for  the  purpose  of 
defrauding  the  creditors  of  plaintiff,  the  plaintiff  cannot 
recover,  for  he  who  asks  equitable  relief  must  come  into 
Court  with  clean  hands." 

His  Honor  declined  the  instructions  as  asked,  and  defen- 
dants excepted. 
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The  defendants  asked  the  Court  to  charge  the  jury  if  the 
title  to  the  lands  in  controversy  was  made  to  George  J. 
Moore  with  the  knowledge,  consent  or  approval  of  plaintiff, 
he  would  not  be  trustee  for  plaintiff,  even  though  plaintiff 
paid  for  the  land,  for  in  that  case  it  would  be  a  gift,  unless 
it  was  agreed  at  that  time  that  George  J.  Moore  should  be 
trustee,  and  there  was  no  fraud. 

This  instruction  was  declined  as  asked  for,  and  defendants 
excepted. 

His  Honor  then  charged  the  jury  as  follows  upon  the 
points  excepted  to : 

"  That  if  the  plaintiff,  at  the  time  the  deed  was  made  to 
George  J.  Moore  for  the  land,  or  at  the  time  the  plaintiff 
assented  thereto,  gave  such  assent,  or  procured  the  deed  to 
be  so  made,  for  the  purpose  of  hindering,  delaying  or  defraud- 
ing his  (plaintiff's)  creditors,  or  auy  of  them,  plaintiff  could 
not  recover  in  this  action  ;  but  if,  after  the  making  of  said 
deed  to  Moore,  plaintiff  conceived  the  idea  of  allowing  the 
deed  to  remain  in  Moore's  name,  for  the  purpose  of  hinder- 
ing, delaying  or  defrauding  his  (plaintiff's)  creditors,  this 
fact  would  only  be  evidence  tending  to  throw  light  on  what 
the  plaintiff's  motives  were  at  the  time  the  deed  was  origi- 
nally made  to  Moore,  or  the  time  the  plaintiff  assented  to  it." 

To  this  part  of  the  charge  the  defendants  excepted. 

Defendants'  counsel  orally  asked  his  Honor  to  charge  the 
jury  that  to  entitle  the  plaintiff  to  recover  the  evidence  must 
have  more  than  a  mere  preponderance ;  that  it  must  be 
strong,  clear  and  convincing,  and  that  it  must  consist  of  facts 
and  circumstances  dehors  the  deed,  and  inconsistent  with 
George  J.  Moore's  ownership  of  the  land. 

His  Honor  gave  these  instructions  as  asked  for,  and  told 
the  jury  that  the  law  gave  a  peculiar  force  and  solemnity 
to  deeds  and  would  not  allow  them  to  be  overthrown  by 
mere  words,  but  only  by  facts,  and  that  these  facts  must  be 
strong,  convincing  and  unequivocal ;  he  told  the  jury  that 
26 
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plaintiff  contended  be  had  shown  that  Moore  obtained  the 
money  to  pay  for  the  land  from  plaintiff;  that  Moore  had 
the  land  surveyed  for  the  purpose  of  making  a  deed  for  Sum- 
mers ;  that  he  had  the  house  repaired  by  plaintiff's  direction  ; 
that  he  moved  on  the  land,  saying  that  he  was  going  to 
occupy  it  for  plaintiff,  etc.  That  if  the  jury  found  that  the 
plaintiff  had  established  these  things  by  the  evidence,  they 
were  facts  and  circumstances  dehors  the  deed  tending  to 
show  that  Moore  was  not  the  owner  of  the  land;  and  thev 
were  of  a  character  to  comply  with  the  first  part  of  the  rule 
of  law,  and  also  with  the  second  part;  that  is,  that  the  evi- 
dence must  be  strong,  clear  and  convincing;  but  he  told  the 
jury  that  they  were  the  sole  judges  of  what  the  witnesses  had 
said,  and  of  how  much  it  weighed,  and  that  the  burden  of 
proof  was  on  the  plaintiff.     Defendants  excepted. 

His  Honor  read  the  whole  of  the  testimony  to  the  jury,  and 
commented  upon  it. 

There  was  a  verdict  and  judgment  for  plaintiff,  and  defen- 
dants appealed. 

Defendants  excepted  to  including  the  Austin  Conley  land 
in  the  judgment. 

Messrs.  P.  X  Sinclair,  Armfidd  &  Turner,  for  plaintiff. 
Messrs.  Justice  &  Justice,  for  defendants  (appellants). 

Shepherd,  C.  J.:  It  is  a  well  established  principle  that 
where,  upon  a  purchase  of  property,  the  conveyance  of  the 
legal  title  is  taken  in  the  name  of  one  person  while  the  con- 
sideration is  given  or  paid  by  another,  at  the  same  time  or 
previously,  and  as  part  of  the  same  transaction,  the  parties 
being  strangers  to  each  other,  a  resulting  trust  immediately 
arises  from  the  transaction,  and  the  person  named  in  the 
conveyance  will  be  a  trustee  for  the  party  from  whom  the 
consideration  proceeds. 
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"The  rule  has  its  foundation  in  the  natural  presumption, 
in  the  absence  of  all  rebutting  circumstances,  tbat  he  who 
supplies  the  purchase-money  intends  the  purchase  for  his 
own  benefit,  and  not  for  another,  and  that  the  conveyance  in 
the  name  of  another  is  a  matter  of  convenience  and  arrange- 
ment between  the  parties  for  collateral  purposes."  1  Perry 
Trusts;  2  Story  Eq.  Jur.,  1201;  Bisham  Eq.  Juris.,  §79; 
Lewin  on  Trusts,  143.  The  above  quotation  from  Mr.  Perry, 
which  is  fully  sustained  by  the  authorities  we  have  cited,  is 
sufficient  to  meet  -the  proposition  of  the  defendant,  that  if 
the  plaintiff  consented  that  the  title  should  be  taken  ia  the 
name  of  George  J.  Moore,  the  transaction  amounted  to  a  gift, 
and  there  could  be  no  resulting  trust.  An  examination  of 
the  authorities  will  disclose  that  in  many  of  the  cases  the 
title  was  intentionally  taken  in  the  name  of  the  third  person 
as  a  matter  of  "convenience  and  arrangement"  of  the  par- 
ties, and  it  is  manifest  that  the  exception  of  the  defendant 
in  this  respect  cannot  be  sustained. 

Undoubtedly,  parol  evidence  may  be  received  to  rebut  a 
resulting  trust,  but  the  burden  of  proof  is  upon  the  nominal 
purchaser,  and  he  must  establish  by  sufficient  testimony  that 
it  was  intended  that  he  should  take  a  beneficial  interest. 
1  Perry  Trust,  140;  2  Sugden  Vendor  &  P.,  139.  There  is 
no  evidence  in  this  case  of  any  such  purpose,  nor,  indeed,  is 
there  any  evidence  from  which  we  can  clearly  infer  that  the 
plaintiff  knew  or  assented  to  the  title  being  taken  in  the 
name  of  the  said  Moore.  Neither  is  there  any  force  in  the 
exception  addressed  to  the  charge  as  to  the  intensity  of  proof. 
His  Honor  charged  "that  the  burden  of  proof  was  on  the 
plaintiff,"  and  that  "the  law  gave  a  peculiar  force  and  sol- 
emnity to  deeds,  and  would  not  allow  them  to  be  over- 
thrown by  mere  words,  but  only  by  facts,  and  that  these  facts 
must  be  strong,  convincing  and  unequivocal."  This,  we 
think,  was  a  substantial  compliance  with  the  rule  laid  down 
in  Harding  v.  Long,  103  N.  C,  1,  and  the  cases  there  cited. 
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We  are  also  of  the  opinion  that  the  facts  relied  upon,  dehors 
the  deed,  were  sufficient  to  authorize  the  finding  in  favor  of 
the  resulting  trust. 

The  issue  as  to  whether  the  title  was  taken  in  the  name  of 
Moore  for  the  purpose  of  hindering,  delaying  or  defrauding 
the  creditors  of  the  plaintiff,  was  answered  in  the  negative. 
Had  it  been  answered  in  the  affirmative,  it  is  clear  that  the 
plaintiff  would  have  no  standing  in  a  Court  of  Equity.  Tur- 
ner v.  Elford,  5  Jones'  Eq.,  106.  But  it  is  insisted  that  this 
result  must  follow  from  the  conduct  of  the  plaintiff  some  two 
or  three  years  after  the  creation  of  the  trust.  It  seems  that 
a  deed  from  Moore  to  the  plaintiff  had  been  prepared,  but 
not  executed,  and  that  the  plaintiff,  under  the  mistaken  idea 
that  he  was  liable  as  surety  upon  a  supersedeas  bond  for  $6,000, 
instead  of  an  appeal  bond  for  $25,  wrote  to  the  said  Moore,  for 
the  purpose  of  a  voiding  the  payment  of  the  supposed  liability  r 
not  to  execute  the  said  deed  but  to  let  the  legal  title  continue- 
in  his  name.  His  Honor  held  that  this,  in  connection  with 
other  circumstauces,  might  be  considered  by  the  jury  in  deter- 
mining the  issue  above  mentioned  as  to  the  intent  with  which 
the  deed  was  originally  made  to  Moore,  but  that,  in  the  absence 
of  any  fraudulent  intent  existing  at  that  time,  this  subsequent 
conduct  of  the  plaintiff  could  not  defeat  his  equitable  rights 
in  the  said  land.  The  principle  invoked  by  the  defendant 
is  that,  as  between  wrongdoers,  the  Courts  will  not  interfere, 
but  will  leave  each  in  the  position  which  his  own  acts  have 
placed  him.  There  must,  of  course,  be  some  act  by  which 
his  relation  to  his  property  is  changed;  otherwise  there  is 
nothing  upon  which  the  principle  can  operate.  In  the  present 
case  the  plaintiff  did  nothing  which  in  the  least  altered  his 
relation  to  the  land.  The  legal  title  had  not  been  made  to 
him,  and  by  postponing  the  execution  of  the  conveyance  he 
parted  with  nothing.  The  mere  intention  to  defraud,  unac- 
companied by  some  change  or  disposition  of  property,  cannot 
have  the  effect  of  depriving  the  owner  of  his  interest  therein. 
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We  have  examined  the  authorities  cited  by  defendants'  coun- 
sel, but  they  do  not  establish  his  contention.  Very  clearly 
the  case  of  Warlick  v.  White,  86  N.  C,  139,  is  not  in  point. 
In  that  case  a  deed  had  been  made  by  the  husband  directly 
to  the  wife  and,  being  lost,  the  Court  held  that  it  would  not 
be  upheld  in  equity  as  against  the  heirs  of  the  husband. 
There  was  no  valuable  consideration,  and  the  Court  refused 
her  relief,  because,  while  her  husband  was  in  the  array,  she 
had  adulterous  intercourse  with  a  negro,  the  fruit  of  which 
was  a  mulatto  child,  born  soon  after  the  death  of  her  husband. 
In  ourcase  the  entire  consideration  proceeded  from  the  plain- 
tiff, and,  whatever  his  intentions  may  have  been,  in  view  of 
his  supposed  insolvency,  he  has  done  nothing,  as  we  have 
said,  by  which  his  equitable  rights  in  the  property  were 
changed. 

As  to  the  property  substituted  for  a  part  of  that  affected 
with  the  trust,  it  is  settled  that  the  plaintiff'  may  follow  it,  as 
he  has  done  in  this  case.  See  authorities  cited  in  Edwards  v. 
Culbersvn,  111  N.  C,  342. 

We  have  carefully  examined  the  whole  record,  and  are 
unable  to  discover  any  ground  which  entitles  the  defendants 
to  a  new  trial.  It  may  not  be  improper  to  observe  that  the 
conclusion  reached  is  in  furtherance  of  justice,  as  the  plaintiff, 
it  seems,  has  actually  charged  this  property  with  a  mortgage 
to  secure  some  of  his  creditors,  while  the  defendants  are  rely- 
ing upon  a  mere  technicality  to  defeat  the  rights  of  those 
creditors,  as  well  as  the  plaintiff's,  and  get  the  property  with- 
out having  paid  for  it. 

Affirmed. 
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S.  L.  KIGER  v.  E.  T.  HARMON. 

Chattel  Mortgage — Payment  by  Installments — Foreclosure — 
Claim  and  Delivery — Jurisdiction — Practice. 

1.  Where  a  note,  secured  by  chattel  mortgage,  is  payable  by  installments, 

and  some,  though  not  all,  of  the  installments  are  due,  an  action 
for  the  possession  of  the  property  and  for  judgment  on  the  install- 
ments due  is  not  premature,  since  the  mortgagee  is  entitled  to 
have  the  possession  of  the  property  to  be  applied  on  the  overdue 
installments. 

2.  When  it  is  not  alleged  and  shown  that  the  value  of  the  property  sought 

to  be  recovered  in  an  action  of  claim  and  delivery  is  worth  "not 
more  than  $50,"  the  Superior  Court  alone  has  jurisdiction,  as  it 
would  have  had  it  concurrently  with  a  Justice  of  the  Peace  if  of 
less  value  than  $50. 

3.  Where  property,  the  subject  of  a  chattel  mortgage,  has  been  replevied 

in  claim  and  delivery  proceedings,  and  has  been  wasted,  its  value, 
unless  admitted  to  be  equal  to  the  amount  due  under  the  mortgage, 
is  the  subject  of  inquiry  before  the  jury. 

4.  A  demand  for  judgment  frtr  the  possession  of  mortgaged  property  is 

properly  joined  with  a  demand  for  judgment  for  the  debt  secured 
thereby. 

Action  of  claim  and  delivery  to  recover  certain  personal 
property  mortgaged  to  plaintiff  by  defendant,  heard  at  May 
Term,  1893,  of  Forsyth  Superior  Court,  before  Boykin,  J. 

The  plaintiff,  in  deference  to  the  opinion  of  his  Honor 
that  the  action  was  premature,  submitted  to  a  nonsuit  and 
appealed. 

The  facts  necessary  to  an  understanding  of  the  decision  of 
the  Court  are  sufficiently  adverted  to  in  the  opinion  of  Asso- 
ciate Justice  Clark. 

Mr.  E.  B.  Jones,  for  plaintiff  (appellant). 
No  counsel,  contra. 
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Clark,  J. :  Though  the  note  sued  ou  purports  to  be  due 
one  day  after  date,  the  mortgage  and  contemporaneous  agree- 
ment contains  a  stipulation  that  it  shall  be  paid  in  install- 
ments of  ten  dollars  per  month.  Upon  the  trial  the  plain- 
tiff was  permitted,  without  objection,  to  amend  so  as  to  allege 
and  prove  that  the  agreement  was  to  pay  ten  dollars  per  week. 
The  note  and  mortgage  must  be  construed  together  and  as 
making  one  contract.  With  the  amendment  allowed  (if  the 
jury  should  find  there  was  such  a  mistake  as  to  justify  cor- 
recting the  mortgage)  the  weekly  installments  of  ten  dollars, 
beginning  July  1, 1892,  when  the  first  weekly  installment 
was  to  have  been  paid,  down  to  October  7, 1892,  when  this 
suit  was  instituted,  would  have  amounted  to  $150.  The 
third  section  of  the  complaint  admits  that  $130  had  been 
paid  within  that  time.  According  to  the  complaint  there 
would  have  been,  therefore,  a  balance  due  on  the  installments 
of  $20  when  suit  was  brought.  The  Court  erred,  therefore, 
in  holding  that  the  action  was  premature.  The  plaintiff  had 
a  right  under  the  mortgage  to  claim  possession  of  the  prop- 
erty to  be  applied  on  the  installments  due.  It  not  being 
alleged  and  shown  that  the  property  was  worth  "not  more 
than  $50,"  the  Superior  Court  alone  had  jurisdiction,  as  it 
would  have  had  it  concurrently  with  a  Justice  of  the  Peace 
if  of  less  value  than  $50.  Noville  v.  Deiv,  94  N.  C,  43;  The 
Code,  §  887. 

It  will  be  noted  that  there  was  no  agreement  here  that 
upon  failure  to  pay  one  installment  all  the  installments 
should  become  due  and  payable,  as  in  Capeltart  v.  Deltfick, 
91  K  C.,  344;  Kitchin  v.  Grandy,  101  N.  C,  86;  Whitehead  v. 
Morrill,  108  N.  C,  65.  The  verified  complaint  not  having 
been  answered,  the  plaintiff  was  entitled  to  judgment  for 
balance  due  on  installments  up  to  issuance  of  the  writ,  and  for 
possession  of  property  that  it  might  be  sold  (or  so  much  as 
was  necessary)  to  be  applied  on  the  judgment  then  obtained. 
Moore  v.  Woodward,  83  N.  C,  531.     But  as  it  was  alleged  that 
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the  property  had  been  wasted  since  the  bond  in  claim  and 
delivery  had  been  given,  the  value  of  the  same,  unless 
admitted  to  be  as  much  as  $20,  is  the  subject  of  inquiry  before 
a  jury.  Rogers  v.  Moore,  86  N.  C,  85.  The  demand  for  pos- 
session of  property  and  for  judgment  for  the  debt  secured 
thereon  is  properly  joined.  Claries  Code  (2d  Ed.),  pages 
210-214,  and  cases  cited.  Even  if  this  had  been  a  mis- 
joinder, the  objection  was  waived  if  not  taken  by  demurrer 
or  answer.     Finley  v.  Hayes,  81  N.  C,  368;  Burns  v.  Ashworth, 

72  N.  C,  496;  McMillan  v.  Edwards,  75  N.  C,  81. 

Error. 


G.  M.  DONNELLY  and  Wife  v.  JOSEPH  O.  WILCOX. 

Judgment — Estoppel —  Collatwal  Attack — Nonsuit — Amendment 

1.  The  Clerk  of  the  Superior  Court,  having  jurisdiction  of  proceedings 

against  a  guardian  for  a  settlement,  a  judgment  rendered  therein 
is  an  estoppel  to  an  action  in  the  Superior  Court  between  the  same 
parties  and  upon  the  same  question,  and  cannot  be  attacked  collat- 
erally, but  can  be  impeached  for  fraud  only  by  a  direct  proceeding 
for  that  purpose. 

2.  Where,  in  a  suit  by  a  ward  against  a  guardian  for  an  account  and 

settlement,  it  appeared  that  a  judgment  had  been  rendered  in  a 
proceeding  before  the  Clerk  between  the  same  parties  and  on  the 
same  question,  and  that  defendant  guardian  had  paid  the  amount 
adjudged  to  be  due,  and  obtained  a  receipt  therefor,  and  plaintiff 
assailed  the  receipt  as  having  been  obtained  by  fraudulent  repre- 
sentations as  to  the  amount  due  the  ward,  but  did  not  attack  the 
judgment  for  fraud,  or  ask  that  it  be  set  aside:  Held,  that  the 
plaintiff  was  properly  nonsuited,  though  the  Court  below  might 
have  granted,  if  it  had  been  asked  for.  an  amendment  assailing  the 
judgment  for  fraud. 

Civil  action,  tried  before  Mclver,  J.t  at  Spring  Term,  1893, 
of  Ashe  Superior  Court. 


113.] 


SEPTEMBER  TERM,  1893. 


409 


Donnelly  v.  Wilcox. 


His  Honor  being  of  the  opinion  that  a  judgment  rendered 
by  the  Clerk  of  the  Superior  Court  in  a  proceeding  between 
the  same  parties  for  the  same  purpose  (an  account  and  settle- 
ment of  defendant  as  guardian  of feme  plaintiff)  was  in  force, 
and  not  having  been  impeached  by  the  pleading,  and  could 
not  be  attacked  collaterally,  and  was  a  bar  to  this  action,  the 
plaintiffs  submitted  to  a  nonsuit  and  appealed. 

The  pertinent  facts  are  stated  in  the  opinion  of  Associate 
Justice  Clark. 

No  counsel  for  plaintiffs  (appellants). 

Messrs.  R.  A.  Doughton  and  E.  C.  Smithy  contra. 


Clark,  J.:  The  Clerk  of  the  Superior  Court  had  jurisdic- 
tion of  the  proceeding  against  the  guardian  for  a  settlement. 
The  Code,  §  1619;  Rowland  v.  Thompson,  64  N.  C,  714;  Row- 
land v.  Thompson,  65  N.  C,  110 ;  Sudderth  v.  McCombs,  65  N.  CM 
186  (which  also  holds  that  the  Superior  Court  at  term  would 
not  have  original  jurisdiction  of  such  action);  McNeill  v. 
Hodges,  105  N.  C,  52.  The  judgment  rendered  by  the  Clerk 
in  the  former  proceeding  was  between  the  same  parties  and 
upon  the  same  question  now  litigated,  and  is  an  estoppel  to 
the  present  action  (Williams  v.  Cloxise,  91  N.  C,  322;  Collins 
v.  Smith,  109  N.  C,  468),  unless  impeached  for  fraud  by  a 
direct  proceeding.  It  can  make  no  difference  that  the  decree 
was  rendered  by  consent.  It  seems  to  have  been  regular  and 
formal.  That  action  was  instituted  to  procure  a  settlement 
from  defendant  of  the  balance  due  by  him  as  guardian,  and 
the  notice  therein  was  issued  at  the  instance  of  the  plaintiff. 
The  pleadings  in  this  action  do  not  impeach  and  attack  said 
judgment  as  fraudulent,  but  assail  and  impeach  a  receipt 
given  by  plaintiffs  to  defendant  for  the  balance  found  by  the 
decree  to  be  due  and  directed  to  be  paid.  The  amount  admit- 
ted by  the  complaint  to  have  been  paid  was  the  exact  amount 
of  the  judgment,  and  his  Honor  properly  held  that  the  judg- 
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ment  could  not  be  attacked  collaterally,  and  that  it  had  not 
been  impeached  by  the  pleadings. 

We  are  not  advised  why  the  plaintiffs  did  not  thereupon 
ask  an  amendment,  which  lay  in  the  discretion  of  the  Court 
(The  Code,  §  273),  so  as  to  assail  the  judgment  itself  for  fraud. 
The  judgment  of  nonsuit  must  be  Affirmed. 


J.  W.  DIXON  et  al.  v.  E.  J.  STEWART  et  al. 

* 

Action  for  Recovery  of  Land — Estoppel — Lease  to  One  in  Pos- 
session of  Land — Practice. 

1.  The  doctrine  of  estoppel  which  prevents  a  tenant  from  denying  his 

landlord's  title  to  the  leased  premises,  applies  not  only  to  those 
cases  where  the  landlord  himself  having  possession,  delivers  up 
that  possession  to  the  tenant,  but  also  to  those  where  one,  being 
already  in  possession  of  land,  agrees  to  assume  the  relation  of  ten- 
ant towards  another  who  asserts  title  thereto,  provided  such  agree- 
ment is  not  induced  by  fraud  or  mistake. 

2.  Inasmuch  as  the  doctrine  of  estoppel,  as  applicable  to  tenant  in  pos- 

session, goes  no  further  than  to  require  the  tenant  to  first  surren- 
der his  possession  before  denying  title  of  his  landlord,  it  is  recom- 
mended as  important  in  cases  where  recovery  of  land  is  had  under 
this  doctrine,  that  the  record  should  show  the  ground  of  the  recov- 
ery, so  that  the  judgment  will  not  work  another  and  more  effective 
estoppel  on  the  defendant. 

Action  for  the  recovery  of  land,  tried  at  August  Term, 
1892,  of  Moore  Superior  Court,  before  Winston,  J. 

There  was  evidence  that  tended  to  show  that  in  1873  the 
defendant  Stewart  had  leased  the  land  in  controversy  from 
one  Lane,  under  whom  the  plaintiff  claimed,  and  whose 
deed  to  plaintiff  for  the  premises  was  in  evidence  without 
objection  thereto.  The  evidence  also  tended  to  show  that 
Stewart  was  in  possession  long  prior  to  the  year  1873.     He 
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testified  that  he  had  never  leased  the  land  from  Lane  or  the 
plaintiff,  nor  had  he  agreed  to  become  their  tenant,  or  hold 
for  them ;  that  he  was  put  in  possession  by  one  Moody  forty 
or  fifty  years  before  the  trial.  No  deed  was  shown  either  to 
Moody  or  from  Moody  to  the  plaintiffs,  or  either  of  them. 
The  defendants  introduced  a  deed  made  to  them  by  the 
Sheriff  of  Moore  County,  dated  February  28,  1873,  and  cov- 
ering the  land  in  controversy. 

The  following  is  the  report  of  his  Honor's  charge,  and  the 
exceptions  thereto: 

"  The  Court,  among  other  things,  charged  the  jury  that  the 
counsel  on  both  sides  have  solemnly  and  very  properly 
admitted  that  the  title  is  out  of  the  State.  You  will  hence 
not  consider  that  branch  of  the  case.  The  plaintiff  must 
recover  on  the  strength  of  his  own  title.  The  Judge  here 
read  the  special  requests  to  the  jury,  and  charged  them 
plainly  that  the  question  of  color  of  .title,  under  a  paper  title, 
did  not  arise  in  the  case,  and  that  in  no  aspect  of  the  case 
could  the  plaintiff  recover,  unless  the  jury  shall  find  from 
the  evidence  that  the  defendants  are  in  possession  of  the  land 
as  tenants  of  the  plaintiff.  That  if  the  defendants  entered 
into  possession  of  the  land  as  tenants  of  the  plaintiff  or  of 
Lane,  then  the  plaintiff  is  entitled  to  the  possession  of  the 
land,  unless  the  defendants  have  made  it  appear  that  they 
have  had  the  land  twenty  years  after  that  relation  ended  or 
after  the  last  payment  of  rent. 

"The  Court  here  fully  arrayed  the  testimony  on  both  these 
heads,  and  again,  after  reading  the  special  requests,  added 
and  charged  that  the  plaintiff's  case  rested  solely  on  the  ques- 
tion of  tenancy,  and  unless  such  relation  was  shown  by  the 
plaintiff  to  exist  between  him  or  them  under  whom  he 
claimed  and  the  defendants,  he  could  not  recover." 

The  defendants  requested  his  Honor  to  charge  the  jury  as 
follows: 

"1.  That  if  the  defendant  E.  I  Stewart  went  into  posses- 
sion of  the  land  under  a  parol  gift  from  A.  S.  Moody,  and 
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remained  in  exclusive  possession  for  forty  years,  this  gives 
hiin  a  good  title  against  the  world."  His  Honor  refused  to 
charge  the  jury  as  requested,  and  the  defendants  excepted. 

"2.  That  if  the  defendant  E.  I.  Stewart  went  into  posses- 
sion of  said  land  under  a  parol  gift  from  A.  S.  Moody,  and 
remained  in  the  exclusive  possession  for  forty  years,  this 
gives  him  a  good  title  against  anyone  except  A.  S.  Moody." 
His  Honor  refused  the  instruction,  and  the  defendants 
excepted. 

His  Honor  charged  the  jury  that  if  the  plaintiff,  or  those 
under  whom  he  claims,  have  been  in  the  open,  notorious, 
continuous  and  adverse  possession  for  seven  years,  under 
color  of  title,  before  this  action  was  brought,  and  if  the  defen- 
dants were  the  tenants  of  the  plaintiff,  his  title  is  perfect,  and 
the  plaintiff  has  shown  no  possession  for  seven  years  under 
color  of  title,  and  cannot  recover  unless  the  defendants  were 
the  tenants  of  Lane. 

The  defendants  excepted  to  this  part  of  the  charge,  upon 
the  ground  that  there  was  no  evidence  to  sustain  it,  and  for 
the  further  reason  that  there  was  no  evidence  that  either 
McNeill  or  Stewart  was  a  tenant  of  J.  I.  Lane. 

His  Honor  further  charged  the  jury  that  if  the  defendants, 
or  those  under  whom  they  claim,  have  at  any  time  acquired 
the  title  to  the  lands  in  dispute  by  color  of  title  or  by  adverse 
holding  of  the  same  for  twenty-one  years  adversely,  then  the 
plaintiff  cannot  recover  unless  he  shall  establish  in  himself 
a  complete  title,  acquired  after  the  acquirement  of  such  title, 
by  showing  that  the  defendants  thereafter  became  the  ten- 
ants of  the  plaintiff,  or  those  under  whom  he  claimed. 

The  defendants  excepted  to  this  part  of  the  charge,  upon 
the  same  grounds  assigned  to  first  part  of  charge,  viz.,  that 
there  was  no  evidence  to  support  it. 

His  Honor  further  charged  the  jury  that  "if  the  defendants  * 
were  the  tenants  of  Lane,  then  the  possession  of  the  defen- 
dants is  Lane's  possession  until  twenty  years  after  that  rela- 
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tion  ended  and  after  the  last  payment  of  rent,"  reading  from 
The  Code  and  explaining  the  same. 

The  defendants  excepted  to  this  part  of  the  charge,  for  the 
reason  that  there  was  no  evidence  to  support  it,  and  no  evi- 
dence of  any  payment  of  rent. 

His  Honor  further  charged  the  jury  that  the  plaintiff  has 
shown  no  possession  for  seven  years  under  color  of  title,  as 
requested  by  defendants,  adding  "  unless  the  jury  shall  find 
that  the  defendants  were  the  tenants  of  Lane." 

The  defendants  excepted  to  the  latter  part  of  this  charge, 
upon  the  grounds  that  there  was  no  evidence  of  the  tenancy 
of  the  defendants. 

His  Honor  further  charged  the  jury  "that  the  purchaser 
of  Tyson's  title  at  Sheriff's  sale,  and  the  holding  under  the 
Sheriff's  deed,  if  exclusive,  and  seven  years  possession  under 
said  deed,  gives  the  defendants  a  good  title,"  as  requested  by 
defendants,  adding  "  unless  the  purchasers  at  the  Sheriff 's  sale 
were  the  tenants  of  Lane,  as  explained  in  the  charge." 

The  defendants  excepted  to  the  latter  clause  of  said  charge, 
upon  the  grounds  that  there  was  no  evidence  that  the  said 
purchasers  were  the  tenants  of  Lane. 

There  was  judgment  for  the  plaintiffs,  and  the  defendants 
appealed. 

Messrs.  J.  C.  Black  and  W.  E.  Murchison,  for  plaintiffs. 
Messrs.  J.  W.  Hinsdale,  Strong  &  Strong  and    W.  J.  Adams, 
for  defendants  (appellants). 

Burwkll,  J.:  On  the  trial  some  exceptions  were  taken,  as 
appears  from  the  record,  to  the  introduction  of  certain  deeds 
by  means  of  which  the  plaintiffs  sought  to  show  that  the  title 
to  the  land  in  controversy,  which  was  conceded  to  be  out  of  the 
State,  had  become  vested  in  him.  His  Honor  admitted  these 
deeds  in  evidence  over  the  objection  of  the  defendants,  but, 
upon  consideration  of  them  and  of  the  plaintiffs'  evidence 
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as  to  possession  under  them,  be  decided  that  the  plaintiffs  had 
failed  to  show  by  a  complete  chain  of  title,  or  by  possession 
under  the  deeds  introduced,  a  title  in  himself  to  the  land 
"  good  against  the  world,"  and  he  so  charged  the  jury,  and 
told  them,  in  effect,  that  plaintiff,  having  failed  to  establish  a 
title  in  that  way,  could  not  recover  unless  he  had  established 
facts  which  constituted  an  estoppel  on  the  defendants  and 
prevented  them  from  disputing  his  title,  and  had  thus  proved 
in  himself  a  title  good  enough  for  his  purposes  in  this  action. 
This  ruling  renders  it  unnecessary  to  consider  the  exceptions 
mentioned  above,  for  the  evidence,  though  admitted,  was 
afterwards  declared  to  be  of  no  effect. 

The  jury  found  that  the  plaintiffs  did  have  a  title  good 
against  the  defendants  by  estoppel,  and  there  being  no  excep- 
tion to  the  admission  of  any  of  the  testimony  bearing  upon 
this  branch  of  the  case,  we  have  only  to  ascertain  if  the 
charge  to  the  jury  upon  this  subject  was  correct. 

It  is  familiar  learning  that  a  tenant  will  not  be  allowed  to 
deny  that  his  landlord  has  title  to  the  leased  premises  in  an 
action  by  the  latter  against  the  former  for  possession  or  for 
rents,  and  this  general  rule  has  application,  we  think,  both 
to  those  instances  where  the  landlord  himself  having  pos- 
session, delivered  up  that  possession  to  the  tenant,  and  also 
to  those  instances  where  one  who  is  himself  in  the  actual 
possession  of  land  agrees  to  assume  the  relation  of  a  tenant 
as  to  the  land  towards  another  who  asserts  some  title  to  it, 
there  being  no  proof  that  this  agreement  was  induced  by 
fraud  or  mistake. 

Mr.  Bigelow,  in  his  work  on  Estoppel,  page  527,  says: 
"  There  has  been  some  conflict  upon  the  question  whether 
the  bare  taking  a  lease  of  land  of  which  the  tenant  was 
already  in  possession  may  estop  him  to  deny  his  lessor'*  title. 
It  is  agreed  in  all  the  cases,  as  we  have  seen,  that  if  the  tenant 
was  induced  to  take  the  lease  by  mistake,  fraud  or  misrepre- 
tation  on  the  part  of  the  lessor,  he  may  dispute  his  title. 
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*  *  *  The  conflict  arises  in  cases  in  which  there  is  a  sim- 
ple question  growing  solely  out  of  prior  possession  and  later 
acceptance  of  a  lease  by  the  same  person.  In  New  York  and 
Kentucky  it  is  held  that  the  estoppel  prevails,  while  in  Cali- 
fornia the  contrary  doctrine  has  been  held  in  two  recent  cases 
upon  great  consideration.  But  even  in  that  State  it  is  held 
that  the  estoppel  arises  if  the  tenant  does  not  prove  a  para- 
mount title  either  in  himself  or  in  some  one  under  whom  he 
claims."  And  on  page  534  the  author  continues:  "  The  only 
room  for  the  question  raised  in  California  is  either  in  the 
case  of  an  original  lease,  or  when  the  attornment  is  made 
to  a  stranger  to  the  title  of  the  lessor.  In  such  a  case,  is  bare 
possession  in  the  tenant,  without  mistake,  fraud  or  the  like 
in  the  leasing  or  attornment,  sufficient  to  remove  the  estop- 
pel? The  landlord  may  still  have  changed  his  position, 
reasonably  induced  by  the  lessor's  acceptance  of  a  tenancy. 
There  would  then  be  the  elements  of  an  estoppel  in  pais; 
and  without  stopping  longer  than  to  refer  to  the  fact  that  the 
doctrine  that  the  act  of  the  party  against  whom  the  estoppel 
is  claimed  must  have  been  wilful  in  a  literal  sense,  if  it  ever 
prevailed,  has  been  overruled,  it  is  enough  to  say  that  the 
case  might  present  features  quite  as  conclusive  as  those  in 
the  case  of  an  estoppel  of  a  tenant  who  has  received  posses- 
sion from  his  landlord ;  for  taking  possession  from  a  landlord 
is  only  one  way  in  which  a  change  of  position  may  take  place. 
It  is  immaterial  what  may  be  the  nature  or  extent  of  the 
change,  provided  there  has  been  a  substantial  change  in  fact, 
so  that  the  landlord  would  be  placed  in  a  less  advantageous 
position  by  allowing  the  denial  of  his  title  than  he  would 
have  occupied  had  not  the  tenancy  been  created." 

If  we  were  to  adopt  the  rule  laid  down  in  the  case  cited  by 
defendants'  counsel  (Franklin  v.  Merida,  35  Cal.,  558),  which 
is  set  out  in  the  foregoing  quotation  from  Mr.  Bigelow,  as 
modiGed  by  the  latter  case  referred  to  by  him  (Holloway  v. 
Qalliac,  47  Cal.,  474),  which  rule  is  thus  stated  in  the  latter 
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case:  "  A  tenant  is  estopped  by  a  lease  which  he  takes  when 
in  possession,  unless  he  proves  paramount  title  in  himself 
or  another  under  whom  he  claims" — the  plaintiffs  would 
not  be  helped,  for  they  base  their  claim  of  title  solely  upon 
"  adverse  possession  for  forty-three  years  of  the  land  in  con- 
troversy," and  also  on  "an  adverse  possession  under  color  of 
title  from  February  20,  1873,  to  the  commencement  of  this 
action."  Under  the  charge  of  his  Honor  the  verdict  of  the 
jury  has  a  double  effect.  It  establishes  the  fact  that  defen- 
dants held  the  land  from  1873,  the  date  of  the  alleged  lease, 
as  tenants  of  plaintiffs'  vendor,  and  thus  destroys  defendants' 
claim  of  title  by  possession  by  establishing  the  fact  that  from 
1873  the  possession  was  not  adverse.  Hence,  they  proved 
no  paramount  title,  and  the  estoppel  would  be  left  to  work 
its  effect. 

But  we  think  reason  and  the  authorities  sustain  the  rule 
which  is  approved  by  the  eminent  author  quoted  heretofore, 
and  that  the  defendants  were  estopped  in  this  action  to  deny 
the  plaintiffs'  title,  if  in  1873  the  defendant  Stewart  was  in 
the  actual  possession  of  the  land,  and  agreed  to  become  the 
tenant  of  plaintiff*'  vendor.  The  defendant  McNeill  testified 
that  he  "  never  had  any  possession,  except  through  Stewart." 
The  jury  find  that  Stewart  was  holding  as  tenant  of  plain- 
tiffs' vendor.  The  salutary  doctrine  of  estoppel  requires  that 
that  possession  shall  be  surrendered  to  the  landlord  before 
the  tenant  can  set  up  a  title  adverse  to  him.  The  rule  goes 
no  further.  After  the  tenant  has  surrendered  possession  he 
may  turn  upon  his  former  landlord  and  assert  a  better  title 
than  his,  if  he  has  one.  Hence,  it  may  be  important  in 
cases  where  the  recovery  is  had  under  this  rule  of  practice, 
that  the  record  should  show  the  ground  of  the  recovery,  so 
that  the  judgment  will  not  work  another  and  more  effective 
estoppel  on  the  defendant. 

We  have  not  deemed  it  necessary  to  advert  to  the  fact  that 
his  Honor,  in  one  part  of  his  charge,  said  that  the  defendants 
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would  be  estopped  if  they  entered  into  the  possession  of  t)ie  land 
as  tenants  of  the  plaintiffs'  vendor.  The  defendants  contend 
that  there  is  no  evidence  of  such  entry  into  possession,  but 
that  all  the  testimony  shows  that  if  the  alleged  lease  was 
made  and  accepted  by  the  defendant  Stewart,  it  was  made 
and  accepted  while  he  was  in  possession.  We  need  not  give 
this  matter  consideration,  because  we  have  decided  that  the 
estoppel  works,  even  though  the  lessee  was  in  possession  at 
the  time  the  lease  was  made  and  accepted. 
We  find  no  error,  and  the  judgment  is  Affirmed. 

Note. — Burwell,  J.:  The  case  on  appeal  states  the  date  of 
the  deed  from  J.  J.  Lane  to  plaintiff,  under  which  he  claims 
the  land  in  controversy,  as  the  24th  day  of  February,  1891, 
which  is  later  than  the  date  of  the  summons.  No  objection 
to  this  deed  was  taken  on  the  trial  on  this  account.  We  have 
caused  a  copy  of  this  exhibit  to  be  added  to  the  record,  and 
from  it  we  learn  that  the  date  of  the  said  deed  is  February 
24, 1890,  and  thus  it  appears  that,  by  a  clerical  error,  1891 
was  put  for  1890. 


A.  T.   CURTIS  v.   PIEDMONT  LUMBER,  RANCH  AND   MINING 

COMPANY.* 

Practice — Instructions  to  Jury. 

Where,  in  the  trial  of  an  action,  the  testimony  of  the  plaintiff,  who  was 
the  only  witness  as  to  the  material  issue,  is  of  doubtful  import  and 
susceptible  of  two  constructions,  it  is  error  to  instruct  the  jury 
that,  if  they  believe  the  witness,  he  is  entitled  to  recover. 

This  was  a  civil  action,  tried  at  Fall  Term,  1893,  of  the 
Superior  Court  of  McDowell  County,  before  Boykin,  J.,  and 
a  jury. 

•Avbry,  J.,  did  not  sit  on  the  bearing  of  this  appeal. 

27 
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A.  T.  Curtis  was  introduced  as  a  witness  in  his  own  behalf, 
and  testified  as  follows:  "  Had  contract  with  John  L.  Martin, 
treasurer  of  defendant,  and  resident  manager  of  the  com- 
pany. He  had  the  general  management  of  the  defendant's 
business  in  this  State.  He  told  me  he  was  manager;  Mr. 
Clay  well  so  told  me.  He  gave  me  the  checks  of  the  company 
on  New  York  bank,  and  they  were  paid.  In  June,  1888, 1 
delivered  24,000  feet  of  logs  there.  These  logs  were  paid  for. 
I  delivered  90,000  feet  of  large  logs  at  $12  per  thousand, 
40,000  feet  of  small  logs  at  $10  per  thousand,  at  Old  Fort, 
N.  C,  according  to  contract  with  Martin.  I  complied  with 
all  instructions  given  me  by  Martin.  These  were  reasonable 
prices  for  the  logs.  He  was  paying  more  than  this  for  other 
logs  of  the  same  kind  further  up  the  road.  He  ordered  me 
to  brand  all  logs  with  his  brand,  "P."  I  did  so.  They  paid 
me  $150  and  $125  on  these  logs.  Claywell  said  they  were 
the  finest  logs  he  ever  saw,  and  that  the  company  would  pay 
me  soon.  The  large  logs  were  hewn  on  two  sides.  They 
stayed  on  yard  there  from  June  till  September.  They  were 
damaged  very  much.  There  were  great  cracks  in  the  logs. 
They  were  soft  yellow  poplar  logs,  liable  to  injury  by 
exposure.  Claywell  said  they  would  be  shipped  at  once. 
This  was  in  October.  He  did  not  ship  the  logs  at  once. 
Claywell  was  an  agent  of  the  defendant.  I  sawed  the  logs 
into  lumber  and  sold  it.  I  got  $1,200  for  the  lumber.  Had 
to  move  logs  about  a  fourth  of  a  mile.  It  cost  $400  to  saw 
and  haul  logs.  The  amount  now  due  is  $455.  The  market 
price  for  sawing  is  $3  per  thousand.  The  hauling  was  done 
as  cheaply  as  possible,  so  was  the  sawing.  I  handled  lum- 
ber carefully,  and  sold  it  for  a  good  price.  I  made  all  I 
could  out  of  it.  The  first  suit  was  brought  27th  July,  1890. 
The  plaintiff  took  nonsuit,  and  brought  this  action  10th 
August,  1892.  The  company  never  refused  to  receive  the 
logs.     I  delivered  them  as  directed,  and  branded  them  as 
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directed.  It  was  under  this  same  contract  I  sold  four  car- 
loads to  company,  and  that  the  company  shipped  them.  I 
was  paid  $275  on  the  logs  not  shipped.  Martin  was  there 
and  saw  logs  a  number  of  times.  The  logs  were  to  be  paid 
for  at  a  certain  price  per  thousand  feet.  Martin  never  meas- 
ured logs,  nor  did  Clay  well.  I  measured  the  logs  as  I  bought 
them  from  different  parties.  Neither  Martin  nor  Claywell 
were  present.  I  was  paid  for  all  the  logs  I  shipped.  All 
these  logs  were  for  shipment.  It  was  arranged  between 
Martin  and  me  that  I  should  measure.  I  sawed  the  logs  into 
lumber  in  order  to  get  my  money  out  of  them.  I  swore  in 
the  complaint  in  the  first  action  that  the  company  refused  to 
receive  the  logs.  They  have  never  received  them.  I  tried 
to  get  the  company  to  take  the  logs.  I  notified  the  company 
if  they  did  not  take  the  logs  in  thirty  days  I'd  take  them. 
They  did  not  do  it,  and  I  sawed  the  logs  into  lumber.  They 
paid  me  the  $275  on  general  account.  The  company  did  not 
receive  the  logs.  They  did  receive  them  by  instructing  me 
to  brand  the  logs  as  I  delivered  them,  which  I  did.  I  sawed 
up  the  logs  because  the  company  would  not  pay  me  for  them. 
If  they  had  accepted  the  logs  I  could  not  have  had  them 
sawed.  They  accepted  the  logs  by  not  paying  for  them. 
The  company  did  not  take  the  logs.  Martin  said  he  would 
pay  for  the  logs  when  he  sold  them.  When  I  say  the  com- 
pany did  not  receive  or  accept  the  logs  I  mean  that  they  did 
not  ship  them." 

Curtis  recalled:  "I  measured  the  logs  that  were  shipped." 

A  letter  from  John  L.  Martin  to  the  plaintiff  was  intro- 
duced in  evidence  by  the  plaintiff,  showing  the  payment  of 
$100  on  account  of  the  logs  delivered  on  the  yard. 

Here  the  plaintiff  rested. 

The  defendant  introduced  no  evidence. 

It  was  admitted  that  the  contract  sued  on  was  not  in  writ- 
ing, and  the  defendant,  at  the  time  of  the  introduction  of 
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evidence  in  regard  thereto,  objected  to  the  same  on  the  ground 
that  the  same  was  not  in  writing,  and  was  void  under  section 
683  of  The  Code. 

His  Honor  stated  that  he  would  charge  the  jury  that,  if 
they  believed  the  evidence,  the  plaintiff  was  entitled  to 
recover. 

The  defendant's  counsel  stated  that,  under  this  intimation, 
they  did  not  desire  to  argue  the  case  to  the  jury,  and  that 
thfiy  conceded  that  if  the  plaintiff  was  entitled  to  recover  any- 
thing he  was  entitled  to  recover  $455,  with  interest,  but  that, 
in  their  opinion,  plaintiff  was  not  entitled  to  recover  any 
amount,  and  they  asked  his  Honor  to  so  charge. 

The  Court  charged  the  jury  that,  if  they  believed  the  evi- 
dence, the  plaintiff  was  entitled  to  recover,  and  the  defendant 
excepted  to  this  charge. 

Verdict  and  judgment  for  plaintiff,  and  appeal  by  defen- 
dant. 

Mr.  Locke  Craige,  for  plaintiff. 

Messrs.  Isaac  Avery  and  S.  J.  Ervin,  for  defendant  (appellant). 

MacRae,  J. :  This  is  substantially  the  same  action  as  that 
which  was  heard  in  this  Court  at  September  Term,  1891,  and 
is  reported  in  109  N.  C,  401.  It  was  then  held  that  there 
was  no  evidence  to  go  to  the  jury  to  prove  a  contract  in 
writing,  signed  by  defendant's  officer,  and  hence  the  plea  of 
the  statute  (section  683,  requiring  certain  contracts  of  corpo- 
rations to  be  in  writing)  should  have  been  sustained.  After 
the  above  decision  the  plaintiff  submitted  to  a  nonsuit  in  the 
Superior  Court  and  brought  the  present  action.  The  cause 
of  action  set  out  in  this  complaint  is  nearly  identical  with 
that  in  the  former  action. 

The  only  question  open,  and  which  has  not  already  been 
adjudicated,  is  whether  the  contract  declared  upon  is  such  a 
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one  as  should  have  been  in  writing,  under  section  683  of  The 
Code. 

When  it  was  here  before,  the  late  Chief  Justice  Mkrrimon 
pointed  out  that  the  statute  in  question  applies  to  executory 
contracts,  and  not  to  those  in  which  defendants  have  availed 
themselves  of  property  actually  sold  and  delivered  to  them. 

In  the  present  action  his  Honor  instructed  the  jury  that 
if  they  believed  the  evidence,  the  plaintiff  was  entitled  to 
recover.  To  this  charge  there  was  an  exception,  and  we  think 
there  was  error. 

The  testimony  relied  upon  to  prove  that  there  was  an  exe- 
cuted contract,  a  sale  and  delivery,  was  that  of  the  plaintiff 
himself,  and  was  not  clear  upon  this  point. 

If  the  plaintiff  had  testified  to  the  sale  and  delivery  of  the 
logs,  there  being  no  testimony  to  the  contrary,  the  instruc- 
tion given  by  hi3  Honor  would  have  been  undoubtedly  cor- 
rect. But,  without  meaning  at  all  to  reflect  upon  the  plain- 
tiff, bis  testimony  still  leaves  it  unsettled  whether  the  contract 
was  an  executed  one  or  not,  and  is  not  so  direct  as  to  warrant 
the  instruction  given.  New  Trial. 


WINSTON  FULTON  v.  RUFUS  ROBERTS  et  al. 

Execution  Sale — Homestead — Resident-^ Domicile — Burden   of 

Proof. 


1.  A  sale  of  land,  under  execution  on  a  judgment  recovered  on  a  debt 
contracted  since  1868  against  a  resident  of  this  State  entitled  to  a 
homstead,  is  void,  unless  a  homestead  has  been  allotted,  notwith- 
standing the  fact  that  the  tract  of  land  so  sold  is  other  than  that 
upon  which  the  judgment  debtor  resides,  and  not  contiguous 
thereto. 
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2.  Although  an  instruction  to  the  jury,  in  the  trial  of  an  issue  relating  to 
the  right  of  a  party  to  homestead,  confounds  the  definitions  of 
"residence"  and  "domicile,"  yet  it  is  a  harmless  error  and  not 
subject  to  exception  when  an  accompanying  and  more  specific 
instruction  as  to  the  restricted  meaning  of  the  words ' '  a  resident,"  as 
used  in  Art.  X. ,  §  2  of  the  Constitution,  must  have  led  the  jury  to 
understand  that  one  who  actually  removed  from  the  State  for  a  lim- 
ited period,  even  animo  revertendi,  would  forfeit  his  right  to  a  home- 
stead by  failure  to  occupy  the  place  protected  by  the  Constitution. 

8.  The  right  to  homestead  exemption  in  this  State  ceases  only  when,  by 
reason  of  a  change  of  residence,  it  begins  in  another  State,  or  when 
a  similar  occupancy  of  a  place  of  residence  here  by  one  coming  from 
another  State  would  entitle  him  to  the  benefit  of  section  2,  Art.  X. 
of  the  Constitution. 

4.  The  burden  is  upon  one  claiming  an  exemption  in  lands,  sold  under 

execution  against  him,  to  show  that  no  homestead  had  been  allotted 
to  him;  when  this  is  done,  the  presumption  of  the  regularity  of 
the  judicial  proceedings  and  sale  is  rebutted. 

5.  When  it  is  admitted  or  proven  that  a  judgment  debtor  has  been  a  resi- 

dent of  this  State,  the  legal  presumption  is  that  the  status  con- 
tinues, and  the  burden  of  showing  a  change  of  domicile,  when  it 
becomes  material  to  do  so,  rests  upon  him  who  asserts  the  change. 

This  was  a  civil  action  to  recover  possession  of  land,  tried 
upon  a  single  issue,  before  McCorkle,  J.,  and  a  jury,  at  the 
August  Term,  1890,  of  the  Superior  Court  of  Surry  County. 

The  plaintiff  claimed  under  a  Sheriff's  deed,  made  in 
pursuance  of  a  sale  of  the  locus  in  quo,  made  by  S.  H. 
Taylor,  Sheriff  of  Surry  County,  to  satisfy  an  execution  in 
his  bands  against  the  property  of  defendant  Rufus  Roberts. 

The  defendants  resisted  plaintiff 's  recovery,  and  claimed 
that  the  Sheriff  sold  the  property  without  first  having 
allotted  homestead  to  the  defendant  Rufus  Roberts,  and  that 
the  sale  was  therefore  void. 

The  plaintiff  contended : 

"1.  That  under  the  admissions  filed  of  record  there  was 
no  necessity  for  laying  off  homestead  before  the  sale. 

"2.  That  defendant  Rufus  Roberts  was  not  entitled  to 
have  homestead  allotted  him,  because  at  the  time  of  said  sale 
by  the  Sheriff  he  was  not  a  resident  of  this  State." 
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The  admitted  facts  filed  of  record  are  as  follows:  ' 

"It  is  admitted  that  at  the  time  of  sale  by  Sheriff  of  the 
lot  in  controversy,  that  the  lot  was  a  lot  on  which  there  was 
a  cabinet  shop,  one  hundred  feet  by  two  hundred  feet,  in 
Mount  Airy,  and  unoccupied,  and  that  the  defendant  owned 
and  occupied  as  a  residence,  if  not  a  resident  of  Georgia,  the 
Sulphur  Springs  Tract,  of  seventy-five  acres  of  land,  four 
miles  from  Mount  Airy,  and  that  this  tract  was  worth  $5,000 
or  more." 

The  following  issue  was  submitted: 

"  At  the  time  of  the  sale  of  the  locus  in  quo"  on  the  27th 
day  of  April,  1881,  "  was  the  defendant  Roberts  a  resident  of 
North  Carolina?" 

Upon  this  issue  alone  there  was  a  large  amount  of  testi- 
mony offered  by  the  plaintiff,  tending  to  show  that  prior  to 
said  sale,  the  defendant  Rufus  Roberts  had  sold  off  at  auction 
and  privately  all  of  his  real  estate,  consisting  of  plantations 
and  town  lots  in  Mount  Airy,  except  the  lot  in  controversy 
and  two  or  three  other  lots  sold  on  same  day  by  the  Sheriff, 
and  except  the  Sulphur  Springs  tract,  which  tract  he  was 
offering  for  sale;  also  tending  to  show  that  he  bad  bought 
real  estate  in  Milledgeville,  Georgia,  and  erected  buildings 
thereon  and  farm  nearby;  also  evidence  of  declarations  made 
by  Roberts  to  various  persons,  both  before  and  after  the  sale, 
claiming  Georgia  as  his  home,  and  disclaiming  North  Caro- 
lina, declaring  he  could  not  be  induced  to  live  here  again. 

The  defendant  testified  in  his  own  behalf  that,  while  he 
went  into  the  mercantile  and  farming  business  in  Georgia, 
he  had  never  abandoned  North  Carolina  as  his  home,  and 
offered  much  evidence  to  corroborate  him  and  to  sustain  the 
affirmative  of  the  issue. 

There  being  no  exception  taken  by  plaintiff  to  evidence, 
it  is  deemed  unnecessary  to  set  it  out  in  full. 

After  the  close  of  the  evidence  and  the  argument  of  coun- 
sel, the  Judge  charged  the  jury,  in  writing,  as  follows: 
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["  The  burden  of  satisfying  you  by  a  preponderance  of  tes- 
timony that  the  defendant  Roberts  was  a  non-resident  at  the 
time  of  the  sale  is  thrown  upon  the  plaintiff.]  The  only  issue 
you  have  to  try  is  whether,  at  the  time  of  the  sale  of  the  locus 
in  quo,  the  defendant  Roberts  was  a  resident  of  the  State  of 
North  Carolina. 

["A  resident  denotes  one  who  has  a  permanent  dwelling  to 
which  the  party,  when  absent,  intends  to  return.  The  resi- 
dence of  a  person  continues  until  he  acquires  another  by 
actually  removing  to  another  country  with  the  intention  of 
remaining  in  the  latter  altogether  for  an  indefinite  period  or  a 
definite  period.  Two  things  must  concur  to  constitute  resi- 
dence: first,  occupancy;  secondly,  the  intention  to  make  it  a 
home.  If  these  two  concur,  it  makes  no  difference  how  short 
his  residence  may  be  in  the  new  residence.] 

"  The  words  a  resident  of  this  State,  employed  in  the  Con- 
stitution, Art.  X.,  §  2,  in  respect  to  homestead,  have  a  more 
restricted  meaning  than  that  usually  given  to  domicile ;  to 
entitle  a  person  to  the  constitutional  exemption  he  must  be 
an  actual  and  not  a  constructive  resident.  Where  the  facts 
show  an  actual  removal  from  the  State,  even  for  a  definite 
period,  the  person  so  removing  ceases,  so  long  as  he  remains 
absent,  to  be  a  resident  of  the  State  in  respect  to  his  right  to  a 
homestead,  although  he  may  have  the  intent  to  return  and 
resume  his  residence. 

["  So,  if  you  find  that  defendant  Roberts  actually  removed 
to  the  State  of  Georgia  for  a  definite  period  or  an  indefinite 
period,  and  had  his  home  there,  then  that  would  be  his  resi- 
dence, and  he  would  not  be  entitled  to  the  homestead  in  this 
State,  and  you  will  answer  No.] 

["  But  if  he  only  went  to  Georgia  for  the  purpose  of  trading 
in  the  winter  and  returning  in  the  spring  to  his  home  in 
North  Carolina,  and  did  not  actually  move  to  Georgia  and 
settle  there  as  his  home,  then  he  would  be  entitled  to  a  home- 
stead in  this  State,  and  you  will  answer  the  issue  Yes."] 
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The  jury  found  the  issue  "  Yes,"  and  the  plaintiff's  coun- 
sel moved  the  Court  for  a  judgment  for  the  possession  of  the 
land  upon  his  Sheriff's  title  and  the  admissions  filed  of  record, 
insisting  that  there  was  no  necessity,  under  the  law,  for  the 
allotment  of  a  homestead  before  the  sale. 

Motion  refused  by  the  Court,  and  plaintiff  excepted. 

The  plaintiff  then  moved  for  a  new  trial  because  of  error 
in  the  instructions  to  the  jury  given  by  the  Court,  and 
assigned  as  erroneous  that  part  of  the  instructions  appearing 
in  brackets.     Motion  overruled,  and  plaintiff  appealed. 

Messrs.  Watson  &  Buxton  and  A.  E.  Holton,  for  plaintiff 
(appellant). 
Messrs.  Glenn  &  Manly,  for  defendant. 


Avery,  J.:  Two  questions  are  raised  by  the  appeal:  (1)  If 
it  be  admitted  that  the  defendant  Rufus  Roberts  was  a  citizen 
of  North  Carolina,  could  the  Sheriff  lawfully  sell,  under  the 
execution  issued  against  him  upon  a  judgment  recovered  on 
a  debt  created  since  1868,  a  tract  of  land  belongiug  to  him 
other  than  that  upon  which  he  lived  and  distant  four  miles 
from  it,  when  no  homestead  bad  been  allotted  to  him? 
(2)  Was  the  definition  of  "a  resident,"  given  in  the  instruc- 
tion of  the  Court  to  the  jury,  because  of  its  inaccuracy  or 
inconsistency,  calculated  to  mislead  them  in  passing  upon 
the  issue  submitted  ? 

While  it  may  have  been  supposed  by  the  framers  of  the 
organic  law  that  a  debtor  would  usually  elect  to  have  his 
homestead  allotted  in  his  dwelling-place  and  the  surround- 
ing land,  "his  choice  is  not  positively  restricted  to  that,  nor 
to  contiguous  land."  Mayho  v.  Cotton,  69  N.  C,  289;  Hughes 
v.  Hodges,  102  N.  C,  236 ;  Flora  v.  Robbins,  93  N.  C,  40.  The 
Constitution  guarantees  the  right  of  selection  between  dif- 
ferent tracts  in  express  terms,  if,  as  suggested  in  Mayho  v.  Cot- 
Urn,  supra,  the  power  would  not  have  been  implied  neces- 
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sarily  in  the  grant  of  exemption  in  a  home  worth  $1,000. 
Constitution,  Art.  X.,  §  2. 

The  sale  having  been  made  to  satisfy  a  debt  created  since 
the  homestead  exemption  became  a  part  of  the  Constitution, 
was  void,  therefore,  if  the  defendant  was,  as  a  resident  of  this 
State  at  that  time,  entitled  to  the  benefit  of  that  privilege. 
Long  v.  Walker,  105  N.  C,  90.  It  is  true  that  the  general 
definition  of  "a  resident"  given  by  the  Court  was  incorrect, 
and  embodied  the  very  terms  in  which  this  Court  has  defined 
"  domicile,"  which  is  a  much  more  comprehensive  term.  Horn 
v.  Horn,  9  Ired.,  99;  Plummet  v.  Brandon,  5  Ired.  Eq.,  190. 
Generally,  one  who  has  acquired  a  domicile  at  a  given  place 
must  have  resided  there  with  the  intention  of  making  it  a 
home,  and  the  fact  that  he  temporarily  resided  elsewhere, 
with  the  purpose  of  returning  to  such  home,  would  not  impair 
any  right  growing  out  of  having  become  domiciled  there. 
Fleming  v.Stroley,  1  Ired.,  305;  Commimoners  v.  Commission- 
era,  101  N.  C,  520.  But,  however  erroneous  the  general  propo- 
sition may  have  beeu,  the  more  specific  instruction  as  to  the 
"restricted  meaning  of  the  words  'a  resident/  "  in  Article  X., 
§  2  of  the  Constitution,  must  of  necessity  have  been  under- 
stood by  the  jury  and  followed  in  answering  the  issue  sub- 
mitted to  them.  If  the  jury  were  made  to  comprehend  what 
was  meant  by  the  words  as  used  in  the  Constitution  in  refer- 
ence to  the  right  of  exemption,  and  that  their  inquiry  was 
limited  to  ascertaining  whether  the  facts  brought  the  defen- 
dant within  the  definition  of  "a  resident,"  as  the  words  are 
there  used,  the  confounding  of  domicile  with  residence  in  the 
abstract  proposition  was  a  harmless  error.  The  instruction 
which  bore  directly  upon  the  issue  was  as  follows:  "The 
words  'a  resident  of  this  State/  employed  in  the  Constitution, 
in  respect  to  homesteads,  have  a  more  restricted  meaning 
than  is  usually  given  to  'domicile/  To  entitle  a  person  to 
a  constitutional  exemption,  he  must  be  an  actual  and  not 
a  constructive  resident.     Where  the  fact9  show  an  actual 
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removal  from  the  State,  even  for  a  definite  period,  the  person 
so  removing  ceases,  so  long  as  be  remains  absent,  to  be  a 
resident  of  the  State,  in  respect  to  his  rights  to  homestead, 
although  he  may  have  the  intent  to  return  and  resume  his 
residence."  Although  a  juror  might  have  thought  that,  for 
some  purposes,"  a  resident"  might  mean  one  who  is  domiciled, 
he  could  not  fail  to  understand  from  the  foregoing  instruc- 
tion that  one  who  actually  removed  from  the  State  for  a 
limited  period,  even  animo  revertendi,  would  forfeit  his  right 
of  exemption  by  failure  to  occupy  the  place  protected  by  the 
Constitution  for  the  purpose  of  furnishing  him  a  home. 
Indeed,  the  explanatory  proposition  embodies  substantially 
the  language  used  by  the  Court  in  Lee  v.  Moseley,  101  N.  C, 
311,  and  in  Munds  v.  Cassidey,  98  N.  C,  563,  to  draw  the  dis- 
tinction between  a  domicile,  as  understood  in  reference  to  the 
right  of  suffrage  or  of  administration,  and  a  resident,  such 
as  was  essential  to  the  retention  of  the  right  of  exemption 
under  the  Constitution. 

We  see  no  error  in  the  last  paragraph  of  the  charge.  If 
the  defendant  did  not  actually  remove  to  Georgia,  and  make 
it  even  a  temporary  home,  but  visited  that  State  for  the  pur- 
pose of  trading  in  the  winter,  and  returning  to  his  home  in 
North  Carolina  in  the  Spring,  he  acquired  none  of  the  advan- 
tages and  must  be  subject  to  none  of  the  disadvantages  there 
incident,  in  contemplation  of  law,  either  to  being  a  resident 
or  domiciled  during  such  a  sojourn.  Though  he  may  have 
been  accompanied  by  his  family,  he  would  not  have  been 
entitled  to  the  benefit  of  similar  exemption  laws  as  a  resi- 
dent of  Georgia  and,  adopting  the  test  suggested  by  this 
Court,  we  must  conclude  that  the  right  of  exemption  ceases 
here,  when,  by  reason  of  a  change  of  residence,  it  begins  in 
another  State,  or  when  a  similar  occupancy  of  a  place  of  res- 
idence by  one  coming  from  a  sister  State  to  this  State  would 
entitle  such  person*  to  the  benefit  of  section  2,  Article  X.  of 
our  Constitution.  Lee  v.  Moseley,  and  Munds  v.  Cassidey, 
*upra;  Baker  v.  Leggett,  98  N.  C,  304. 
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It  is  not  necessary  to  a  decision  of  the  questions  involved 
in  this  case  to  advert  to  the  difference  in  the  character  of  the 
residence  or  domicile,  which  would  entitle  one  to  the  right 
of  suffrage,  protect  him  against  attachment,  or  qualify  him 
to  administer  on  an  estate.  Boyer  v.  Teagve,  106  N.  C,  576; 
Wheeler  v.  Cobb,  75  N.  C,  21 ;  Harmon  v.  Grizzard,  89  N.  0M 
1 15;  Roberts  v.  Cannon,  4  Dev.  &  Bat.,  256 ;  Carden  v.  Carden, 
107  N.  C,  214;  Abrams  v.  Pender,  Busbee,  260. 

The  onus  was  upon  the  defendant  to  show  that  a  home- 
stead had  not  been  allotted  to  him,  as  in  the  absence  of  any 
evidence  beyond  the  proof  of  judgment,  execution,  levy  and 
sale,  all  apparently  regular,  the  presumption  would  have 
been  in  favor  of  the  validity  of  plaintiff's  title.  Mobley  v. 
Griffin,  104  N.  C,  112 ;  Bute  v.  Scott,  107  N.  C,  181 ;  2  Whar- 
ton on  Ev.,  §§  1318  and  1319.  But  as  soon  as  it  appeared  in 
evidence  that  a  homestead  had  not  in  fact  been  allotted,  the 
presumption  in  favor  of  the  regularity  of  judicial  proceed- 
ings was  rebutted,  as  it  would  have  been  if  the  same  fact  had 
appeared  upon  the  face  of  the  record.  Mobley  v.  Griffin,  and 
Buie  v.  Scott,  supra.  It  would  not  have  been  incumbent  on 
the  plaintiff,  in  a  case  where  the  record  showed  that  no 
exemption  had  been  allowed,  to  negative  the  possibility  of 
non-residence.  But  if  it  had  not  been  decided  in  both  of  the 
cases  cited  that  proof  that  no  homestead  was  allotted  upon 
what  appeared,  either  from  the  date  of  the  judgment  or  of 
the  contract,  to  be  a  new  debt,  rebutted  the  presumption  of 
regularity  in  the  sale,  another  principle  may  be  invoked, 
which  is  clearly  decisive  of  the  question  as  to  the  correctness 
of  the  charge.  It  was  shown  and  admitted  by  both  parties 
that  the  defendant  had  been  a  resident  of  Surry  County,  in 
the  State  of  North  Carolina,  prior  to  his  purchase  of  the  prop- 
erty and  engaging  in  mercantile  business  in  Milledgeville, 
Georgia.  That  fact  being  settled,  it  was  incumbent  on  the 
plaintiff  to  show  that  his  place  of  residence  was  not  still  the 
same,  because  the  law  presumed  the  status  once  shown  to 
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continue  (2  Wharton,  supra,  §§  1285  and  1296),  generally, 
and  especially  as  to  place  of  residence,  and  the  duty  resting 
upon  a  plaintiff  to  show  his  right  to  recover  shifted  therefore 
to  Fulton,  upon  the  rebuttal  of  the  presumption  in  favor  of 
the  regularity  in  the  sale,  on  which  his  prima  facie  case  was 
dependent.  The  burden  of  showing  a  change  of  domicile, 
when  it  becomes  material  to  do  so,  u  unquestionably  lies  on 
the  party  who  asserts  the  change"  (5  Am.  &  Eng.  Enc, 
865);  and  "it  is  presumed  that  the  residence  of  a  person  con- 
tinues to  be  in  the  place  where  it  is  proved  to  have  been 
until  the  contrary  is  shown."     17  Am.  &  Eng.  Enc,  76. 

We  conclude,  therefore,  that  in  view  of  the  admitted  fact 
that  defendant  had  resided  in  Surry  County,  the  burden  of 
showing  that  he  had  subsequently  become  a  resident  of 
another  State  when  his  land  was  sold  rested  upon  the  plain- 
tiff, and  there  was  no  error  in  so  instructing  the  jury. 

Affirmed. 


HOWELL  &  HARDISTER  v.  W.  C.  JONES  et  al. 

Surety  <m  Bail  Bond — Justification — Notice — Liability  of  Sheriff 

as  Special  Bail. 

1.  A  bail  bond  should  show  on  its  face  that  the  surety  is  a  resident  and 

freeholder  within  the  State,  or  his  justification  should  establish 
these  facts. 

2.  A  Sheriff  who  accepts  an  insufficient  undertaking  in  arrest  and  bail 

proceedings,  or  who,  after  exceptions  filed  thereto  by  the  plaintiff, 
fails  to  give  notice  of  the  time  when  and  the  place  where  the  bail 
will  justify,  is  liable  as  special  bail  to  the  plaintiff,  and  he  will  not 
be  exonerated  from  liability  by  the  fact  that  he  acted  in  good  faith 
in  taking  the  insufficient  bond,  or  by  the  fact  that  the  plaintiff  was 
near  by  and  knew  what  was  going  on  when  an  alleged  justifica- 
tion was  being  made  by  the  surety. 
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This  was  a  proceeding  in  arrest  and  bail,  in  which  it  was 
sought  to  hold  the  Sheriff  of  Stanly  County  liable  as  special 
bail,  heard  before  Winston,  J.,  at  Spring  Terra,  1893,  of  Stanly 
Superior  Court. 

Neither  the  bail  bond,  on  its  face,  nor  the  justification  of 
the  surety  showed  that  the  latter  was  a  resident  and  free- 
holder within  the  State.  The  plaintiffs  having,  in  due  time, 
served  notice  of  exceptions  to  the  bail  taken  by  the  Sheriff, 
insisted  that  the  Sheriff  was  liable  because  he  failed,  after 
service  of  the  notice  of  exceptions,  to  give  plaintiffs,  or  their 
attorneys,  notice  of  the  justification  of  bail  or  the  taking  of 
other  bail.     His  Honor  found  the  following  facts: 

"  The  plaintiffs  had  no  written  notice  of  the  time  and  place 
of  taking  the  bond  of  P.  S.  Jones,  with  H.  C.  Crowell  as 
surety,  nor  of  the  justification  of  said  surety;  but  the  plain- 
tiff Howell  was  in  a  very  short  distance  of  the  said  place  at 
the  time,  and  had  knowledge  of  the  same,  but  no  written 
notice.  The  same  evening  the  said  Jones  left  the  State. 
The  next  day  exceptions  to  said  bond  were  filed  by  the  plain- 
tiffs. Said  bond  was  justified  by  said  H.  C.  Crowell,  before 
the  Clerk  of  the  Court,  at  which  time  the  said  Crowell 
informed  the  Sheriff  of  the  facts  set  out  in  Crowell's  affidavit, 
as  follows: 

"'  H.  C.  Crowell  makes  oath  that  at  the  time  he  signed  the 
bond  the  Sheriff  inquired  what  property  he  owned.  He 
stated  to  the  Sheriff  that  he  was  the  owner  of  certain  prop- 
erty, viz.:  One  sixty-horse-power  boiler  and  engine,  and  a 
ten-stamp  mill,  which  is  reasonably  worth  $2,000;  and  that 
affiant  has  the  same  in  his  possession,  and  claiming  to  own 
it,  and  that  the  title  to  the  same  has  not  been  settled,  and 
affiant  still  claims  the  same,  and  says  that  he  has  not  lost  it. 
That  there  were  no  conditions  stated  to  the  Sheriff  as  to  this 
affiant's  justification  of  the  bond,  except  that  the  only  con- 
test about  the  property  was  that  the  plaintiffs  claimed  to 
attach  the  same  as  the  property  of  W.  C.  Jones ;  but  that  said 
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W.  C.  Jones  was  not  the  owner  of  said  property ;  but  that 
the  same  is  the  property  of  this  affiant,  except  the  sum  of 
$200  owed  to  Henry  A.  Judd.' 

"  He  also  stated  to  the  Sheriff  that  lie  had  other  property, 
both  real  and  personal,  amounting  to  almost  $1,000,  and  per- 
sonal property  worth  $300  or  $400.  He  did  tell  the  Sheriff 
that  unless  the  engine,  etc.,  was  his  he  could  not  justify,  but 
that  he  claimed  the  same  as  his  and  does  claim  it  still,  and 
did  justify  accordingly. 

"  After  notice  of  such  exceptions  the  Sheriff  failed  to  notify 
plaintiffs  or  their  attorney,  of  the  justification  of  bail,  or  giv- 
ing of  other  bail. 

"  That  execution  has  since  issued  against  said  surety  and 
been  returned, '  No  goods  to  be  found/  From  the  foregoing 
the  Court  adjudges  that  the  said  Sheriff  acted  in  good  faith, 
and  that  he  cannot  be  held  liable  in  this  action." 

Thereupon  the  plaintiffs  appealed. 

Messrs.  Brown  &  Jerome,  for  plaintiffs  (appellants). 
Messrs.  Robbins  &  Long,  for  defendants. 

Bur  well,  J.:  We  do  not  think  that  the  facts  found  by  his 
Honor  justify  the  conclusion  that  the  defendant  Sheriff  is 
not  liable  to  plaintiffs  as  special  bail,  according  to  the  pro- 
visions of  section  313  of  The  Code. 

The  defendant  was  not  to  be  discharged  from  arrest  until 
he  had  given  bail  or  deposited  the  amount  mentioned  in  the 
order.  The  Code,  §298.  No  one  but  "a  resident  and  free- 
holder within  the  State  "  is  qualified  to  act  as  such  bail.  The 
Sheriff  should  not  have  accepted  an  undertaking  that  did  not 
show  on  its  face  that  the  surety  thereon  bad  those  qualifica- 
tions, or  if  he  did  so,  he  should  have  required  that  the  surety's 
justification  should  have  established  those  facts.  It  was  most 
reasonable  that  plaintiffs  should  except  to  such  an  undertak- 
ing.   When  notified  by  plaintiffs  that  they  excepted  to  the 
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undertaking  given  by  defendants,  it  was  his  duty  to  give 
notice  to  plaintiffs  as  required  in  section  305.  The  evident 
intent  of  the  statute  is  that  it  shall  be  a  written  notice,  in 
which  shall  be  mentioned  the  time  when  and  the  place  where 
the  bail  will  justify.  It  is  not  found  that  any  such  notice, 
oral  or  written,  was  given  to  plaintiffs.  The  fact  that  one  of 
the  plaintiffs  was  near  the  place  where  the  alleged  justifi- 
cation took  place  and  knew  what  was  doing  there,  cannot, 
we  think,  exonerate  the  Sheriff  from  liability.  This  second 
omission  of  duty  prescribed  for  him  by  the  law  confirmed 
his  liability  to  plaintiffs  as  special  bail.  He  failed  to  carry 
out  the  plain  mandates  of  The  Code,  made  for  his  guidance 
and  the  protection  of  plaintiffs'  rights,  and  the  "good  faith  " 
with  which  he  acted  cannot  shield  him  from  liability. 

We  confine  ourselves  to  the  consideration  of  the  facts  found 
by  his  Honor.  It  was  unnecessary  to  send  up  in  the  record 
the  various  affidavits  offered  by  the  parties,  since  we  cannot 
examine  them  to  ascertain  other  facts  that  might  tend  to  the 
Sheriff's  exoneration.  Error. 


L.  W.  ZIMMERMAN  v.  H.  ZIMMERMAN. 

Divorce — Alimony  Ptndente  Lite — Motion — Notice — Findings 

of  Fact  by  Judge — Contempt 

1.  The  fact  that  a  notice  of  a  motion  for  alimony  pendente  lite,  duly- 

served  upon  the  defendant,  did  not  specify  the  time  of  hearing,  will 
not  invalidate  the  order  allowing  the  same,  it  having  been  heard 
at  a  term  of  Court  at  which  the  cause  stood  regularly  for  trial. 

2.  Application  for  alimony  can  be  made  hy  a  motion  in  the  cause,  and  a 

defendant  is  fixed  with  notice  thereof.  It  is  only  when  made  out 
of  term  that  a  notice  is  necessary.  * 
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3.  The  requirement  of  section  1291  of  The  Code  that,  in  application  for 

alimony,  the  Judge  shall  find  such  allegations  of  the  complaint  to 
be  true  as  will  entitle  the  plaintiff  to  the  order,  applies  only  when 
such  allegations  are  controverted,  since,  by  that  section,  the  defen- 
dant has  the  right  to  controvert  the  same,  and  it  is  sufficient  if  the 
Judge  find  that  no  answer  was  filed  and  adjudge  the  alimony  to  be 
paid. 

4.  The  provision  of  section  1288  of  The  Code  that  the  allegations  of  the 

complaint  in  an  action  for  divorce  "are  deemed  to  be  denied," 
applies  only  to  the  trial  upon  the  merits,  since  the  facts  must  be 
found  by  a  jury;  on  a  motion  for  alimony  the  Judge  finds  the  facts. 

5.  Where  a  defendant,  in  an  action  for  divorce,  was  served  with  notice 

of  a  motion  for  alimony  and  neither  filed  an  answer  nor  appealed 
from  the  order  granting  it,  and,  after  applying  to  three  different 
Judges  to  get  the  order  set  aside,  failed  to  do  so  and  allowed  eigh- 
teen months  to  pass  without  paying  the  alimony,  though  possessed 
of  sufficient  unincumbered  personal  property  to  enable  him  to  do  so, 
t  he  was  rightly  adjudged  in  contempt,  and  a  sentence  of  thirty  days 
imprisonment  for  wilful  disobedience  of  the  order  of  the  Court 
will  be  affirmed. 

This  was  a  motion  to  attach  defendant  for  contempt,  heard 
at  Spring  Term,  1893,  of  Caldwell  Superior  Court,  before 
Mclver,  J. 

From  the  judgment  ordering  him  to  be  imprisoned  for 
thirty  days,  the  defendant  appealed. 

The  facts  are  staled  in  the  opinion  of  Associate  Justice 
Clark. 

Mr.  S.  J.  Ervin,  for  defendant  (appellant). 
No  counsel,  contra. 

Clark,  J. :  Prior  to  the  Act  of  1883  (ch.  (>7),  which  is  now 
incorporated  in  section  1291  of  The  Code,  the  allegations  of 
the  complaint  and  petition  were  taken  as  true,  for  the  pur- 
poses of  the  motion  for  alimony.  The  only  question  review- 
able on  appeal  was  the  sufficiency  of  plaintiff's  allegations. 
Morris  v.  Morris,  89  N.  C,  10^.  But  by  the  amendatory  act 
of  1883,  the  husband,  upon  a  motion  for  alimony,  was  per- 
28 
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mitted  to  deny  the  allegations  of  the  complaint  by  answer  or 
affidavit,  and  the  Judge  was  required  to  find  such  of  the 
plaintiff's  allegations  to  be  true  as  would  entitle  her  to  the 
order  before  granting  the  same.  Lamter  v.  Lassiter,  92  N.  CM 
129.  Then  on  appeal  the  sufficiency  of  the  facts  found  and 
not  of  the  plaintiff's  complaint  was  to  be  considered. 

The  order  for  alimony  may  be  made  in  or  out  of  term,  but 
the  defendant  must  have  five  days'  notice  thereof.  In  the 
present  case  the  summons  was  issued  and  served  July,  1891, 
returnable  to  the  Superior  Court  of  Caldwell  County.  The 
complaint  duly  verified  was  filed  at  September  Term,  1891. 
On  March  1,  1892,  the  plaintiff  filed  in  said  Court  her  peti- 
tion for  alimony,  and  caused  the  Clerk  of  the  Court  to  is«ue 
notice  to  the  defendant  that  she  had  filed  said  petition  in  the 
cause  pending  in  that  Court,  asking  the  Court  to  make  such 
order.  This  was  duly  served  on  March  3.  At  the  term  of 
the  Court,  which  was  held  three  or  four  weeks  thereafter,  the 
Court  entered  an  order  reciting,  "  This  cause  coming  on  to 
be  heard,  and  being  heard,  and  no  answer  having  been  filed 
to  the  petition  filed  by  the  plaintiff,"  and  directing  the  pay- 
ment by  defendant,  as  alimony,  of  $50  in  cash,  and  $5  at  the 
end  of  each  month  till  the  next  term  of  the  Court.  The 
plaintiff  neither  appealed  from  said  order  nor  obeyed  it. 
He  contends  that  it  is  void  and  of  no  effect— •(  I)  because  the 
notice  did  not  specify  a  time  and  place  for  its  hearing,  and 
(2)  because  the  Judge  did  not  find  the  allegations  of  the  com- 
plaint to  be  true. 

If,  upon  such  notice,  the  hearing  had  been  at  any  other 
time  and  place  than  the  regular  term  of  Court  at  which  the 
action  was  pending,  there  would  be  some  ground  of  objection 
to  the  order.  It  would,  at  least,  have  been  irregular,  and 
should  have  been  set  aside,  on  motion;  but  when  the  order 
was  made  in  the  cause  and  at  the  term  of  Court,  and  especially 
at  the  term  at  which  the  cause  stood  regularly  for  trial,  the 
defendant  is  fixed  with  notice  thereof.     Hemphill  v.  Moore , 
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104  N.  C,  379;  Erwin  v.  Lowery,  64  N.  C,  321 ;  Clark's  Code 
(2d  Ed.),  651.  Notice  is  required  to  be  given  only  when  the 
application  is  heard  out  of  term  time.  Coor  v.  Smith,  107 
N.  C,  430.  A  pplication  for  alimony  can  be  made  by  a  motion 
in  the  cause.     Reeves  v.  Reeves,  82  N.  C,  348. 

The  requirement  that  the  Judge  should  find  such  allega- 
tions of  the  complaint  to  be  true  as  would  entitle  the  plain- 
tiff to  the  order  was  brought  into  the  statute  by  the  amenda- 
tory act  of  1883,  supra,  which  gave  the  defendant  the  right 
to  controvert  the  allegations  of  the  complaint  and  petition, 
and  it  would  seem  to  apply  only  when  such  allegations  are 
controverted.  But  here  they  were  not  denied,  and  the  Judge 
does  substantially  find  them  "true  and  sufficient  to  entitle 
plaintiff  to  alimony"  by  reciting  that  no  answer  was  tiled, 
and  adjudging  that  the  defendant  pay  the  alimony  decreed. 
It  will  be  noted  that  the  provision  of  section  1288,  that  the 
allegations  of  the  complaint  "are  deemed  denied,"  applies 
only  to  the  trial  upon  the  merits,  since  that  section  adds  that 
the  facts  "must  be  found  by  a  jury."  As  to  the  motion  for 
alimony,  the  facts  are  found  by  the  Judge.  Section  1291  of 
The  Code. 

The  defendant  did  not  see  fit  to  controvert  the  allegations 
of  fact  by  a  reply  under  oath,  and  he  cannot  be  allowed  to 
deny  them  collaterally  by  simply  refusing  to  obey  the  order 
of  the  Court.  There  is  no  hardship  in  this  instance,  cer- 
tainly since  such  orders  can  be  "modified  or  vacated  at  any 
time,  on  the  application  of  either  party."  At  any  rate,  the 
order  was  not  void.  If  erroneous,  the  defendant  should  have 
appealed;  and,  if  irregular,  his  remedy  was  to  have  it  set 
aside,  but  until  declared  irregular  and  set  aside,  it  was  his 
duty  to  obey  it. 

The  defendant's  excuse,  that  he  paid  no  attention  to  the 
notice  because  he  thought  it  concerned  the  divorce  only, 
which  he  was  willing  the  plaintiff  should  obtain,  deserves  no 
consideration  at  the  hands  of  any  Court.     The  defendant 
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also  avers  that  he  made  a  motion  to  set  aside  the  order,  but 
that  owing  to  other  engagements  of  his  counsel  and  the  for- 
getful ness  of  one  Judge,  six  months  elapsed,  and  that  he  lost 
another  six  months  because  the  next  Judge  was  engaged  the 
whole  term  of  the  Court  in  that  county  upon  the  trial  of  jury 
cases.  It  does  not  appear  whether  the  Judge  was  in  fact 
applied  to  at  that  term.  But  the  statute  provides  that  the 
order  may  be  "  modified  or  vacated  at  any  time,"  and  there- 
fore, of  course,  such  motions,  upon  notice,  may  be  heard  at 
any  place  in  the  district.  Parker  v.  McPhail,  112  N.  C,  502. 
Besides  want  of  diligence  in  pressing  such  motion,  the  defen- 
dant presumably  has  small  ground  to  have  the  order  set  aside, 
since  the  third  Judge  before  whom  it  has  come  has  failed 
to  grant  his  motion,  and  there  is  no  exception,-  nor  appeal. 
Indeed,  his  Honor,  in  effect,  renewed  the  order  by  granting 
the  defendant  ten  days  longer  to  pay  the  sum  theretofore 
decreed,  aud  in  default  thereof  sentenced  him  to  imprison- 
ment for  contempt. 

It  was  not  requisite  to  find  the  facts  as  to  the  contempt, 
because,  as  his  Honor  properly  held,  the  answer  to  the  rule, 
taking  it  to  be  true,  was  insufficient,  and  it  being  admitted 
therein  that  the  defendant  owned  unincumbered  personal 
property  more  than  sufficient  to  pay  said  alimony,  rightly 
adjudged  him  in  contempt.  Smith  v.  Smith,  92  N.  C,  304. 
The  value  of  the  defendant's  earnings  was  not  considered, 
but,  if  there  had  been  a  deficiency  of  property,  should  have 
been  negatived  to  satisfactorily  account  for  his  failure  to 
obey  the  order  of  the  Court.  The  defendant  neither  answered 
the  petition  for  alimony,  though  served  with  notice  by  the 
Sheriff,  nor  appealed  from  the  order  made  thereon  and  has 
not  pressed,  with  any  diligence  whatever,  his  motion  to  set 
aside  the  order.  Till  set  aside  or  modified,  it  was  his  duty 
to  obey  it.  Having  failed  to  do  so,  he  was  guilty  of  a  pal- 
pable contempt.  It  did  not  rest  in  the  good  pleasure  of  the 
defendant  whether  he  should  obey  the  order  of  a  court  of 
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justice  or  not.  If  he  chose  to  treat  it  as  a  nullity,  he  did 
so  at  his  peril,  if  it  should  prove,  as  it  has,  that  it  was  his 
opinion,  and  not  the  judgment  of  the  Court,  that  was  at 
fault.  In  the  nature  of  alimony,  the  order  is  urgent  and 
exacts  prompt  observance.  The  defendant  has  delayed  eigh- 
teen months,  and  though  he  has  applied  to  three  different 
Judges  the  order  has  not  been  set  aside,  yet  he  still  has  not 
obeyed  it. 

The  sentence  of  thirty  days  imprisonment  for  wilful  dis- 
obedience of  the  order  of  the  Court  is  Affirmed. 


W.  L.  KELLY,  Administrator  of  MARTHA  J.   FULP,  Deceased,  v. 

N.  G.  WILLIAMS  et  al. 

Construction  of  Will — Executory  Devise. 

A  testator  devised  the  portion  of  his  estate  falling  to  his  daughter  Martha 
to  a  trustee,  to  be  held,  controlled  and  managed  by  him  for  the  sole 
and  separate  use  of  said  Martha  "so  long  as  she  remains  unmar- 
ried, or  so  long  as  she  may  live,  and  if  she  should  die  without  issue, 
then  her  share  to  be  equally  divided  among  all  my  children":  Held, 
that  the  devise  was  of  a  fee  to  Martha,  with  a  proviso  that  it  should 
be  held  in  trust  during  her  life  or  maidenhood  for  her  separate  use, 
with  an  executory  devise  over  to  her  brothers  and  sisters,  should 
she  die  without  issue;  upon  her  marriage  and  having  issue,  the  fee 
became  absolute. 

This  was  a  special  proceeding,  begun  before  the  Clerk  of 
the  Superior  Court  of  Yadkin  County  and  transferred  upon 
issues  joined  and  heard  before  Boykin,  </.,  at  Spring  Term, 
1893,  of  Yadkin  Superior  Court. 

A  jury  trial  having  been  waived,  his  Honor  found  the  fol- 
lowing facts: 

1.  That  Tyre  Glenn  died  in  Yadkin  County  in  the  year 
1875,  seized  and  possessed  of  the  lands  described  in  the  peti- 
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tion,  leaving  a  last  will  and  testament,  etc.,  and  the  lands 
described  in  the  petition,  under  proper  proceedings  between 
the  devisors,  were  allotted  to  the  plaintiff's  intestate  in  the 
year  1882. 

2.  That  the  plaintiff's  intestate  intermarried  with  Peter 
Fulp  in  the  year  1884,  and  had  issue,  one  child — Mittie  Fulp. 

3.  That  Peter  Fulp  died  in  March,  1891,  and  Martha  J. 
Fulp,  the  plaintiff's  intestate,  died  in  September,  1891,  and 
Mittie  Fulp,  her  only  child,  died,  without  issue,  in  March, 
1892— all  intestate. 

4.  That  the  plaintiff  W.  L.  Kelly  was,  on  the  27th  day  of 
November,  1891,  duly  appointed  and  qualified  as  the  admin- 
istrator on  the  estate  of  Martha  J.  Fulp;  that  the  personal 
estate  is  insufficient  to  pay  the  debts  and  costs  of  adminis- 
tration. 

5.  That  the  plaintiff's  intestate  is  the  person  referred  to  in 
the  will  of  Tyre  Glenn,  deceased,  as  Martha  J.  Glenn;  that 
Thomas  Glenn,  the  trustee,  died  in  the  year  1876. 

6.  That  the  defendants  are  the  children  and  only  heirs  at 
law  of  the  brothers  and  sisters  of  Martha  J.  Glenn. 

The  case  turned  upon  the  construction  of  the  third  clause 
of  the  will,  which  is  as  follows: 

"  Item  3. — After  my  death,  and  the  payment  of  all  my  just 
debts,  I  give,  will  and  bequeath  and  devise  to  my  daughters, 
Martha  J.  Glenn,  Harriet  E.  Duskin,  Bertha  Glenn,  Fanny 
Glenn  and  Lilly  Glenn,  and  to  my  sons,  William  B.  Glenn, 
Thomas  Glenn  and  Tyre  Glenn,  all  my  real  estate  not  herein 
disposed  of  to  Fanny  and  Lilly,  to  be  equally  divided  between 
them,  to  have  and  to  hold  the  same  to  them  and  their  heirs 
forever,  and  the  lots  given  to  Fanny  and  Lilly,  as  before  men- 
tioned, to  be  estimated  at  a  fair  valuation  in  equalizing  the 
shares  so  as  to  make  all  of  the  above  named  children  equal 
in  my  real  estate:  Provided,  however,  that  that  portion  of  my 
real  and  personal  estate  that  falls  to  Martha  J.  Glenn  I  give, 
will,  bequeath  and  devise  to  my  son, Thomas  Glenn,  in  trust,  to 
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beheld,  controlled  and  managed  by  him  as  in  bis  judgment 
he  may  deem  best  for  the  sole  and  separate  use  and  behoof 
of  my  daughter,  Martha  J.  Glenn,  so  long  as  she  remains 
unmarried,  or  so  long  as  she  may  live,  and  if  she  should  die 
without  issue,  then  her  share  to  be  equally  divided  between 
all  my  children." 

The  Court  held  that  Martha  J.  Glenn  took  a  fee  simple 
estate  upon  her  marriage  and  birth  of  issue,  and  rendered 
judgment  for  the  plaintiff,  from  which  defendants  appealed. 

Mr.  A.  E.  Holton,  for  plaintiff. 
No  counsel,  contra. 

Shepherd,  C.  J.:  We  are  of  the  opinion  that  the  ruling 
of  his  Honor  was  correct.  The  proper  construction  of  the 
will  of  Tyre  Glenn,  in  respect  to  this  controversy,  is  as  fol- 
lows: It  devises  a  fee  to  Martha  J.  Glenn,  with  a  proviso  that 
it  shall  be  held  in  trust  during  her  life  or  maidenhood  for 
her  separate  use,  with  an  executory  device  over  to  her  brothers 
and  sisters,  should  she  die  without  issue.  As  soon  as  she 
married  and  had  issue,  the  fee  became  absolute.  Saddler  v. 
Wilson,  5  Irfd.  Eq.,  296;  Davis  v.  Parker,  69  N.  C,  271. 

Affirmed. 


J.  H.  McADEN,  Executor  of  R.  Y.  McADEN,  v.  R.  T.  NUTT  et  al. 
Practice — Injunction — Findings  of  Fact  by  Judge. 

1.  In  a  motion  by  the  defendant  for  an  order  for  plaintiff  to  show  cause 

why  satisfaction  of  a  judgment  should  not  be  entered,  and  for  an 
injunction,  the  findings  of  fact  by  the  Judge  are  conclusive. 

2.  Where,  on  the  hearing  of  a  motion  for  an  injunction,  etc.,  the  defen- 

dant objected  to  the  reading  by  the  plaintiff  of  an  affidavit  by 
defendants7  counsel,  on  the  ground  that  it  related  to  matters  priv- 
ileged between  attorney  and  client,  and  the  affidavit  was  with- 
drawn without  being  read,  but  after  judgment  refusing  the  mo- 
tion and  dissolving  the  injunction,  the  Judge  asked  to  see  the  affi- 
davit, and  read  it:  Held,  that  no  harm  could  result  to  defendants 
therefrom. 
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This  was  a  motion  by  the  defendants  to  have  satisfaction 
entered  on  the  record  of  the  judgment  in  the  above  entitled 
cause,  and  for  a  lestraining  order  and  injunction,  which 
motion  was  heard  before  Armjitld,  «/.,  at  his  chambers  in  the 
city  of  Charlotte,  N.  C,  on  the  13th  day  of  June,  1893,  that 
being  the  return  day  of  the  order  to  show  cause  which  had 
been  previously  issued. 

The  motion  of  the  defendants  was  heard  upon  affidavits  of 
the  defendants  Brower  and  Nutt,  one  Patterson  and  R.  L. 
Haymore,  on  the  part  of  the  plaintiff,  and  the  affidavits  of 
the  plaintiff  J.  H.  McAden  on  his  own  behalf.  The  affiant 
R.  T.  Nutt  stated  in  his  affidavit  that  he  had  delivered  to  the 
plaintiff  J.  H.  McAden  a  bond  given  by  a  third  party  to  him 
(Nutt),  the  principal  and  interest  of  which  now  amounted 
to  about  $1,200,  the  bond  having  been  executed  in  18S2,  and 
that  plaintiff  McAden  received  the  same  in  payment  and 
satisfaction  of  one  half  of  the  note  upon  which  judgment  was 
rendered  in  this  action.  This  allegation  was  positively 
denied  by  the  plaintiff  in  his  affidavits,  and  he  further  stated 
and  averred  that  the  said  bond  was  delivered  to  him  and 
received  by  him,  not  in  payment  or  satisfaction  of  any  part 
of  the  said  note,  but  as  collateral  security,  and  that  under 
the  agreement  entered  into  at  the  time  of  the  delivery  of  said 
note  between  him  and  Nutt,  he  was  to  collect  what  he  could 
on  said  bond,  and  apply  the  amount  to  the  payment  pro 
tanto  of  said  note.  He  further  stated  that  the  bond  for  $1,200 
was  delivered  to  him  prior  to  the  term  of  the  Court  at  which 
judgment  was  rendered  in  this  case.  The  Judge  before 
whom  this  motion  was  made,  after  consideration  of  the  said 
affidavits  and  the  argument  of  counsel,  found  the  facts  to  be 
as  stated  in  the  affidavits  of  the  plaintiff  McAden  and  above 
set  forth.  The  said  Judge  thereupon  refused  to  grant  the 
motion  of  the  defendants,  and  to  this  ruling  they  excepted. 
The  said  Judge  also  dissolved  the  restraining  order  hereto- 
fore granted,  and  directed  that  plaintiff  might  proceed  to 
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collect  the  balance  due  on  the  said  judgment.  The  counsel 
for  defendant  asked  the  Court  if  the  Court  would  not  give 
the  defendants  a  trial  by  jury  of  the  matters  raised  and  dis- 
puted by  the  affidavits  by  continuing  the  matter  over  to  the 
next  term.  The  Court  declined  to  do  this,  and  gave  judg- 
ment refusing  the  motion  and  dissolving  the  re  training 
order.  At  the  hearing  plaintiff's  counsel  remarked  that 
they  had  an  affidavit  cf  John  E.  Brown,  Esq.,  who  was 
counsel  for  defendant  Nutt  when  the  judgment  was  taken, 
corroborating  the  affidavit  of  plaintiff  McAde«»f  whereupon 
the  counsel  for  defendant  Nutt  objected  to  the  introduction 
of  said  affidavit  of  Brown,  as  it  related  to  matters  privileged 
between  attorney  and  client,  and  the  counsel  for  plaintiff 
withdrew  Brown's  affidavit,  and  it  was  not  read  to  the  Court 
until  after  the  Court  had  given  the  judgment.  The  Court 
then,  as  a  matter  of  curiosity,  asked  what  was  in  Brown's 
affidavit,  and  it  was  then,  after  the  judgment,  read  to  the 
Court;  but  it  was  not  considered  by  the  Court  in  giving 
judgment,  or  any  of  its  contents  known  until  after  judgment 
was  rendered;  nor  did  the  Court  pass  upon  its  competency 
or  incompetency. 
The  defendants  excepted  and  appealed. 

Messrs.  Walker  &  Cansler,  for  plaintiff. 
Messrs.  R.  L.  Haymore  and  A.  E  Holtov,  for  defendants 
(appellants). 

P&r  Curiam:  We  are  unable  to  discover  any  error  in  the 
ruling  of  the  Court.  The  case  is  too  plain  to  admit  of  dis- 
cussion. Affirmed. 
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J.  E.  KELLY  v.  F.  OLIVER.* 

Contract — Contemporaneous  Agreement — Premature  Action — 

Evidence. 

In  order  to  secure  the  continuance  of  plaintiff 's  school,  several  persons, 
less  than  twenty,  signed  a  paper-writing  agreeing  to  furnish  the 
number  of  scholars  set  opposite  to  their  names  for  the  scholastic 
year  ending  June  30,  1892,  at  a  specified  sum  for  each  scholar 
"for  the  scholastic  year."  The  defendant  was  the  last  to  sign, 
agreeing  to  furnish  two  scholars,  but  furnished  none.  The  plain- 
tiff  brought  suit  against  defendant  April,  1892 :  Heldy  (1)  that  it 
was  error,  on  the  trial,  to  exclude  testimony  offered  to  prove  that, 
at  the  time  of  signing,  the  plaintiff  agred  that  the  contract  should 
not  go  into  effect  as  to  the  defendant  until  twenty  signatures 
should  be  procured,  the  agreement  not  being  a  contradiction  of  the 
terms  of  the  contract  but  a  contemporaneous  agreement  postpon- 
ing its  legal  operation  until  the  happening  of  a  contingency ;  (2) 
that  the  contract  was  a  special  and  entire  contract  and  must  be 
performed  before  plaintiff  can  recover,  and  therefore  the  action 
was  prematurely  brought. 

This  was  a  civil  action,  tried  before  Armfield,  J.9  and  a 
jury,  at  February  Term,  1893,  of  Mecklenburg  Superior 
Court. 

The  action  was  brought  to  recover  the  sum  of  $160,  alleged 
to  be  due  by  the  defendant  to  the  plaintiff,  who  was  a  school- 
teacher, for  tuition. 

Plaintiff,  as  a  witness  in  his  own  behalf,  testified  as  follows  f 
"I  was  teaching  school  in  Charlotte;  and  t\egan  teaching  in 
the  year  1891.  The  defendant  signed  the  paper  shown  me; 
I  saw  him  sign  it.  The  paper  was  as  follows:  'In  order  to. 
secure  the  continuance  of  Prof.  Kelly's  school  in  Charlotte, 
we  the  undersigned  agree  to  furnish  the  number  of  scholars 
opposite  our  respective  names  for  the  scholastic  year  begin- 
ning in  September,  1891,  at  the  sum  of  $80  for  the  scholastic 

♦Burwell,  J.  having  been  of  counHel,  did  not  sit. 
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year.'  I  began  the  scholastic  year  ou  the  9th  day  of  Sep- 
tember, 1891,  and  kept  my  school  open  until  the  end  of  the 
scholastic  year,  which  was  the  last  of  May  or  the  first  of  June, 
1892.    Defendant's  pupils  did  not  attend  the  school." 

The  defendant  proposed  to  prove  by  the  witness  that 
before,  and  at  the  time  of  signing  the  paper,  it  was  agreed 
between  the  plaintiff  and  the  defendant  that  the  paper  should 
not  be  binding  until  the  plaintiff  had  procured  twenty  (20) 
signatures  to  the  paper. 

This  evidence,  which  defendant  offered  to  introduce,  was 
objected  to  b}f  the  plaintiff.  The  objection  was  sustained, 
and  the  defendant  excepted. 

Defendant  asked  the  Court  to  charge  the  jury  that  plain- 
tiff could  not  recover,  as  his  action  was  brought  before  the 
cause  of  action  had  accrued,  the  action  having  been  com- 
menced in  April,  1892,  and  the  paper  showing  that  the 
scholastic  year  did  not  terminate  until  May  or  June,  1892, 
and  that,  therefore,  the  money  was  not  due,  if  at  all,  until 
May  or  June,  1892,  when  the  service  contracted  for  was  fully 
performed. 

The  Court  held  that  the  money  was  due  when  the  contract 
was  made,  or  at  least,  at  the  beginning  of  the  session,  accord- 
ing to  the  legal  construction  of  the  said  paper,  and  refused 
to  give  the  instruction,  and  defendant  excepted. 

The  Court  charged  the  jury  that  if  they  believed  the  evi- 
dence the  plaintiff  was  entitled  to  recover,  to  which  the 
defendant  excepted. 

There  was  a  verdict  for  the  plaintiff  in  accordance  with 
the  said  instruction  and  charge  for  the  full  amount  of  his 
claim,  and  from  the  judgment  thereon  the  defendant  appealed. 

Messrs.  Jones  &  Tillett  and  F.  I.  Osborne,  for  plaintiff. 
Messrs    Walker  &  Cansler,  for  defendant  (appellant). 

Shepherd,  C.  J. :  As  the  name  of  the  defendant  is  the  last 
on  the  instrument,  it  cannot  be  claimed  that  the  other  par- 
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ties  signed  it  in  reference  to  his  becoming  a  party.  Neither 
does  it  appear  that  any  specific  sum  was  to  be  mised,  so  that 
the  release  of  the  defendant  would  increase  the  liability  of 
the  other?.  This  being  so,  it  was  competent  for  the  defen- 
dant to  show  that,  although  he  signed  the  instrument,  it  was 
not  to  go  into  effect,  as  to  him,  until  the  plaintiff  had  pro- 
cured the  signatures  of  twenty  others  to  the  same.  This 
does  not  contradict  the  terms  of  the  writing,  but  amounts  to 
a  collateral  agreement,  postponing  its  legal  operation  until 
the  happening  of  a  contingency.  Penniman  v.  Alexander,  111 
N.  C,  427.  The  contract  sued  upon  is  a  special  and  entire 
contract,  and  must  be  performed  before  the  plaintiff  can 
recover.  The  scholastic  year  ended  on  the  first  of  June, 
1892,  and  this  action  was  brought  in  April  of  that  year.  Wo 
think  the  action  was  prematurely  brought.  Brewtr  v.  Tysor, 
3  Jones,  180;  Lowing  v.  Rintils,  1*7  N.  C,  350.  We  have 
examined  the  authorities  cited  by  plaintiff's  counsel,  and  are 
of  the  opinion  that  they  do  not  sustain  his  contentions. 
There  must  be  a  New  Trial. 


A.  &  W.  B.  CRINKLEY  v.  B.  I.  EGERTON. 
Vendor  and  Vendie — Landlord  and  Tenant — Mortgage. 

1.  Where  land  is  sold  on  credit,  and  a  mortgage  is  executed  by  the 
vendee  to  the  vendor  upon  the  property  to  secure  payment  of  the 
installments,  the  vendor,  as  mortgagee,  has  the  right  of  possession. 
Hence  it  is  competent  for  the  parties  to  contract  that  the  possession 
shall  be  held  by  the  purchaser  till  payment  made,  and  that  in  con- 
sideration thereof  the  relation  of  the  parties  shall  be  that  of  land- 
lord and  tenant  Such  contract  not  being  oppressive,  nor  against 
public  policy  nor  any  statute,  the  Courts  cannot  restrict  the  free- 
dom of  contract  by  declaring  it  invalid. 


113.]  SEPTEMBER  TERM,  1893.  445 


Crinklby  v.  Egerton. 


2.  In  such  case  the  landlord's  lien  for  rent  takes  priority  of  a  mortgage 

for  advancements,  especially  when  the  parties  contract  that  the 
landlord's  lien  for  rent  shall  be  retained. 

3.  When  no  exception  is  made  below  that  the  mortgage  and  contract  was 

not  recorded,  and  it  does  not  appear  how  the  fact  was,  the  excep- 
tion cannot  be  taken  for  the  first  time  in  this  Court.    Every  pre- 
sumption is  in  favor  of  the  correctness  of  the  proceedings  below. 
It  devolves  upon  the  appellant  to  assign  error  in  apt  time. 
Burwkll,  J.,  dissents  arguendo,  in  which  Shepherd,  C.  J.,  concurs. 

Civil  action,  tried  at  Spring  Term,  1893,  of  Warren 
Superior  Court,  before  Hoke,  J. 

The  plaintiffs  claim  the  proceeds  of  certain  crops,  and  the 
only  question  involved  is  the  construction  of  a  contract,  a 
copy  of  which  is  as  follows: 

"Contract  made  December  30,  1887,  by  and  between  B.  I. 
Egerton,  of  Macon,  Warren  County,  N.  C,  of  the  first  part, 
and  Major  Williams  (a  colored  man),  of  Warren  County,  N.  C, 
of  the  second  part — 

"  Witnesseth,  that  said  B.  I.  Egerton  has  leased  to  the  said 
Major  Williams  for  a  term  of  ten  years  (beginning  from  this 
day)  his  tract  of  land  lying  in  Warren  County,  N.  C ,  known 
as  the  William  and  John  Powell  tract,  adjoining  the  lands 
of  S.  P.  Arrington,  Mrs.  Emma  Egerton'a  heirs,  and  others, 
and  containing  sixty-six  acres;  the  said  Major  Williams  to 
pay  the  said  B.  I.  Egerton,  on  or  before  November  1  of  each 
year,  beginning  November  1,  1888,  and  continuing  to  the 
termination  of  this  lease,  three  bales  cotton  (lint),  to  weigh 
each  400  pounds,  making  a  total  of  1,200  pounds  lint  cotton, 
to  be  paid  as  rent  for  each  of  the  ten  years. 

"The  said  B.  I.  Egerton  agrees  to  and  with  the  said  Major 
Williams,  and  as  an  inducement  for  the  said  Williams  to  pay 
ihe  rent  promptly  each  year  as  it  matures,  that  whenever  he 
has  been  paid  as  much  as  six  hundred  dollars  ($600),  with 
interest  on  the  same  from  this  day  at  eight  per  cent.,  as  rent 
on  the  said  tract  of  land,  that  this  lease  is  to  terminate,  and 
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that  he  will  make  to  the  said  Major  Williams  a  good  and 
sufficient  deed  in  fee  simple  to  the  said  tract  of  sixty-six 
acres  of  land,  bait  the  said  Major  Williams  shall  lose  the 
above  option  if  he  fails  to  pay  the  said  B.  I.  Egerton  the  rent 
of  1,200  pounds  lint  cotton  each  year.  In  order  to  ascertain 
when  the  said  $600  and  interest  has  been  paid,  the  said  B.  I. 
Egerton  is  to  keep  a  correct  account  of  all  rents  paid  to  him 
by  the  said  Williams. 

"  This  pa  per- writing  is  to  be  considered  as  a  rent  bond,  and 
all  crops  that  may  be  made  on  the  said  tract  of  land  are 
bound  for  the  said  rent  of  1,200  pounds  lint  cotton,  as  ia 
cases  of  other  agreements  for  rent  between  landlords  and 
tenants. 

"  In  witness  whereof,  the  said  B.  I.  Egerton  and  Major  Wil- 
liams have  hereunto  affixed  their  seals,  this  December  30, 
1887.  (Signed)    B.  I.  Egerton.  [seal.] 

(Signed)    Major  X  Williams,    [seal.] 

Witness:     (Signed)     W.  G.  Egerton." 

The  plaintiffs  contended  that  the  above  instrument  created 
the  relation  of  vendor  and  vendee  between  the  defendants 
and  Williams,  but  the  Court  held  that  it  created  the  relation 
of  landlord  and  tenant  between  them,  and  plaintiffs  excepted 
and  appealed  from  the  judgment  rendered. 

Mr.  T.  T.  Hicks,  for  plaintiffs  (appellants). 
Messrs.  Batchelor  &  Devereuz,  for  defendant. 

Clark,  J. :  The  instrument  is  in  all  respects  a  valid  lease 
of  land  for  ten  years  at  a  stipulated  rent  of  1,200  pounds  of 
lint  cotton  per  year,  but  on  condition  that  on  the  payment 
of  rent  to  the  value  of  $600,  and  interest,  and  as  an  induce- 
ment to  the  prompt  and  punctual  payment  of  the  rent,  the 
lessor  will  thereupon  make  a  conveyance  in  fee  to  the  lessee 
of  the  land.     There  is  nothing  in  morals  or  in  law  which 
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prohibits  or  restricts  the  power  of  contracting  so  as  to  render 
this  invalid  as  a  lease  until  upon  the  performance  of  the  con- 
dition it  shall  become  a  sale;  and  being  a  valid  lease,  the 
landlord  retains  his  statutory  Hen  on  the  crop  for  the  rents. 
There  is  naught  which  shows  an  intention  of  the  parties  to 
release  it.  On  the  contrary,  there  is  an  explicit  agreement 
that  "all  crops  that  may  be  made  on  said  tract  of  land  are 
bound  for  said  rent  of  1,200  pounds  lint  cotton,  as  in  other 
agreements  between  landlord  and  tenant."  The  intent  to 
retain  the  landlord's  lien  was  a  moving  inducement  to  this 
form  of  contract,  which  the  parties  had  a  legal  right  to 
enter  into. 

It  is  true  that  in  Puffer  v.  Lucas,  112  N.  C,  377,  the  Court 
held  that,  as  between  the  parties,  if  the  lessor  attempted,  after 
sundry  payments  made,  to  declare  them  forfeited  and  to  retake 
possession  of  the  property,  the  Court  would,  iu  equity  in  such 
case,  hold  the  contract  a  mortgage  and  direct  an  accounting 
and  sale  as  on  a  foreclosure.  And,  so  it  would  here  as  to  this 
land,  should  the  landlord  attempt  to  resume  possession  of  it. 
But  it  was  not  held  in  Puffer  v.  Lucas,  supra,  that  the  lessor 
could  not  elect  to  let  the  lease  remain  in  force  and  to  collect 
the  installments  of  rent  by  suit.  Indeed,  it  approves  Foreman 
v.  Drake,  98  N.  C,  311,  which  had  held  a  contract,  somewhat 
like  the  present,  a  contract  of  hiring  and  not  a  conditional 
sale.  Nor,  here,  is  there  anything  to  prohibit  the  lessor  elect- 
ing to  permit  the  lease  to  remain  in  force  and  collect  his 
installments  out  of  the  crops  by  virture  of  his  landlord's  lien. 
In  both  cases,  it  is  only  when  the  lessor  elects  to  put  an  end 
to  the  contract  of  lease  and  resume  possession  of  the  prop- 
erty that  the  Court  of  Equity  will  hold  him  to  account  and 
settlement,  as  upon  a  proceeding  to  foreclose  a  mortgage.  Of 
course  an  assignee  of  the  lessee,  either  by  purchase  from  him 
or  by  purchase  at  execution  sale,  would  have  the  same  right 
as  the  lessee  to  call  for  an  accounting. 
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A  person  may  so  use  his  own  property  as  not  to  injure  or 
infringe  upon  the  rights  of  others,  which  society  undertakes 
to  protect.  Upon  this  principle,  one  has  ihe  right  and  power 
to  dispose  of  his  property,  when  and  how  he  may  elect,  if 
the  law,  for  sufficient  reason,  has  not  declared  the  contract 
illegal,  immoral  or  contrary  to  public  policy,  and  therefore 
void.  Neither  does  any  express  provision  of  a  statute,  nor 
any  reason  founded  upon  public  policy,  prohibit  the  fair  sur- 
render of  a  contract  of  a  purchase  by  a  vendee  and  a  volun- 
tary change  of  his  position  to  that  of  lessee  without  even  a 
surrender  of  the  possession.  Taylor  v.  Taylor,  112  N.  C,  27. 
Why  should  the  converse  of  this  proposition  be  hedged  about 
with  any  restrictions  except  such  as  are  plainly  intended  to 
prevent  inequitable  oppression,  such  as  may  ensue  where  the 
lessee  is  not  allowed  to  retain  possession  until  the  time  for 
the  performance  of  the  condition  arrives. 

This  view  is  in  consonance  with  the  real  intent  of  the  par- 
ties, and  especially  reasonable  since  mortgages  on  crops  of 
future  years  being  invalid  (Loftin  v.  Hines,  107  N.  C,  3(50), 
the  owner  of  land  would  not  sell  it,  on  credit,  if  be  must 
part  with  all  liens  upon  the  crop.  This  lien  being  only  for 
rent  does  not  come  under  the  evil  of  a  mortgage  for  the 
whole  crop  for  future  years,  which  is  denounced  by  Loftin  v. 
Hints,  8vpra. 

This  case  also  differs  from  Puffer  v.  Lucas,  supra,  in  that 
there  were  in  that  case  no  rents  or  crops  issuing  outof  the  leased 
property  upon  which  the  lessor  possessed  a  lien  by  virtue  of 
the  statute.  While  the  Court,  with  some  hesitation,  held  in 
Loftin  v.  Hines  that  a  mortgage  upon  the  crops  of  future  years 
was  invalid,  for  the  reason  there  given,  there  is  nothing  in 
that  decision  which  restricts  the  freedom  of  contracts,  so  that 
a  vendor  of  land  who  takes  a  mortgage  on  the  land  to  secure 
the  price  may  not  stipulate  that,  until  the  mortgage  is  paid, 
the  relation  of  the  parties  shall  be  landlord  and  tenant,  to 
the  extent  that  the  landlord  shall  have  his  lien  for  the  rent, 
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to  be  applied  on  the  debt.  This  is  because  the  mortgagee  of 
the  land,  having  the  right  of  possession,  may  stipulate  that 
the  mortgagor  may  keep  possession  only  on  rendering  rent. 
There  is  nothing  oppressive  iu  this  when  the  rent  is  applied 
on  the  debt.  This  gives  only  a  landlord's  lien  for  rent,  and 
not  a  mortgage  on  the  whole  crop,  which  is  forbidden  in 
Loftin  v.  Hines,  in  return  for  yielding  possession.  Such  con- 
tracts are  very  common,  and  serve  a  most  useful  purpose. 
The  Court,  in  the  absence  of  oppression  or  grave  reasons  of 
public  policy,  cannot  interfere  with  the  freedom  of  all  per- 
sons to  make  their  own  contracts.  State  v.  Moore,  at  this 
term.  The  cases  of  McCombs  v.  Wallace,  66  N.  C,  481 ;  Par- 
ker v.  Allen,  84  N.  C,  466  ;  Hughes  v.  Mason,  84  N.  C,  472; 
and  Killebrew  v.  Hine*,  104  N.  C,  182,  relied  upon  by  plain- 
tiff, are  the  reverse  of  this  and  have  no  application.  Those 
cases  were  contracts  of  bargain  and  sale  of  land,  with  a  pro- 
vision that  in  case  of  a  failure  by  vendee  for  a  specified  time 
to  comply  with  the  terms  of  sale,  the  contract  should  be  void 
and  the  vendee  should  pay  rent  or  a  forfeit.  The  Court,  of 
course,  held  these  to  be  contracts  of  sale,  and  as  to  the  first  three 
cases,  held  that,  there  being  a  dispute  as  to  the  forfeiture,  the 
Superior  Court  had  jurisdiction.  There  being  an  equity,  the 
Justice  of  the  Peace  could  not  administer  it,  and  summary 
ejectment  would  not  lie.  As  to  the  last  case,  it  was  held  that 
the  mortgagor  could  not  upon  default  made  oust  the  lien 
upon  the  crop  given  to  another  by  mortgagee  for  advances, 
while  that  relation  existed.  There  was  no  stipulation  in  that 
case,  as  there  is  in  this,  reserving  landlord's  lien  for  rent 
ab  initio,  and  to  elect  to  assert  it  after  default  made  was 
unjust  to  the  party  who  had  made  advances.  These  were 
cases  of  sales  with  a  power  to  resume  possession  upon  default 
made.  Such  have  always  been  decreed  mortgages,  but  until 
the  vendor  elects  to  move  they  are  deeds  of  bargain  and  sale, 
and  the  bargainor  has  no  lien  upon  the  crop.  While  in 
them  it  was  held  that  there  being  an  equity  in  the  lessor, 
29 
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the  Justice  of  the  Peace  could  not  summarily  eject  under 
The  Code,  §  1766,  it  was  not  held  that  the  parties  could  not 
by  their  contract  reserve  the  landlord's  lien  for  rent  under 
section  1754.  Taylor  v.  Taylor,  112  N.  C,  27,  is  equally  inappli- 
cable. It  merely  holds  that  when  the  relation  of  the  parties 
is  simply  that  of  vendor  and  vendee,  mortgagor  and  mort- 
gagee, there  is  no  landlord's  lien  for  rent  under  section  1754, 
because  there  is  "no  agreement"  reserving  rent  or  creating 
the  relation  of  landlord  and  tenant. 

In  the  present  case  we  have  the  relation  of  lessor  and  les- 
see established  by  the  express  contract  of  the  parties.  They 
had  a  right  to  so  contract.  Until  the  lessor  attempts  to 
retake  possession,  that  relation  continues.  The  lessor,  by 
virtue  of  the  nature  of  his  agreement,  and  its  express  terms, 
retains  the  statutory  lien  upon  the  crops.  There  is  no  excep- 
tion taken  that  the  contract  between  Egerton  and  Williams 
was  not  recorded.  Even  if  registration  were  necessary  a3  to 
plaintiff,  still,  there  being  no  exception,  the  presumption  of 
fact  is  to  be  taken  most  favorable  to  the  appellee.  Such  excep- 
tion lould  not  be  taken  for  the  first  time  in  this  Court,  and, 
in  fact,  was  not  made  either  here  or  below. 

His  Honor  correctly  charged  the  jury  that  the  instrument 
created  the  relation  of  landlord  and  tenant  between  Egerton 
and  Williams,  and  that  by  virtue  thereof  Egerton  had  a  lien 
on  the  crop  for  rent  and  advances  out  of  the  crop  of  1891 
superior  to  the  agricultural  liens  held  by  the  plaintiffs.  The 
Code,  §  1751.  No  Error. 

Burwell,  J.  (dissenting):  It  is  conceded  that  the  crop 
which  the  plaintiff  seeks  to  recover  of  the  defendant  was 
grown  by  one  Williams  upon  land  of  which  he  was  in  pos- 
session. The  plaintiff  claimed  the  property  by  virtue  of  duly 
registered  mortgages  thereon  made  to  him  by  Williams  for 
advancements  of  supplies.  The  validity  of  plaintiff's  liens 
was  admitted,  but  defendant  alleged  that  his  statutory  lien 
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for  rent  (The  Code,  §  1754)  was  superior  to  those  of  the  plain- 
tiff because  Williams  was  his  tenant. 

To  prove  that  Williams  was  his  tenant,  and  also  the  amount 
due  for  rent,  he  introduced  the  contract  between  himself  and 
Williams,  under  which  the  latter  held  the  land  when  the 
crop  was  grown  and  when  plaintiff's  mortgages  or  liens 
were  made.  He  did  not  show  that  it  was  registered.  It 
seems  to  be  decided  by  the  Court  that  that  contract  created 
between  the  defendant  Egerton  and  Williams  the  relation  of 
vendor  and  vendee,  or,  at  any  rate,  that  it  vested  in  Williams 
an  equity  or  right  to  call  for  a  title  when  he  had  fulfilled  his 
part  of  that  contract. 

The  rule  of  interpretation  laid  down  with  so  much  empha- 
sis in  the  late  case  of  Puffer  v.  Lucas,  112  N.  G,  377,  makes 
any  other  conclusion  impossible,  if  that  decision  is  to  stand 
as  an  authority  to  guide  us. 

Hence,  the  relation  of  Egerton  to  Williams  was  not  only 
that  of  landlord  and  tenant,  but  also  that  of  vendor  and 
vendee. 

In  McCombs  v.  Wallace,  66  N.  C,  481;  McMillan  v.  Love, 
72  N.  C,  18 ;  Parker  v.  Allen,  84  N.  G,  466;  Hughes  v.  Mason, 
84  N.  G,  472,  it  was  decided  that  section  1766  of  The  Code 
has  no  application  to  cases  where  the  relation  of  vendor  and 
vendee  exist,  although  for  some  purposes  the  latter  may  also 
be  a  tenant  in  contemplation  of  law.  Those  decisions  are 
founded  upon  the  idea  that  if  the  tenant  has  an  equity  in 
the  land,  that  section  has  no  application — that  he  is  not  a 
tenant  and  bis  vendor  is  not  a  landlord  within  the  meaning 
of  that  section. 

Now,  in  Taylor  v.  Taylor,  112  N.  G.  27,  we  decided  that 
whenever  the  relation  of  the  so-called  landlord  and  tenant 
was  such,  by  the  terms  of  their  contract,  that,  under  the  rule 
laid  down  in  the  cases  cited  above  (which  we  there  referred 
to),  section  1766  had  no  application  to  any  controversy  about 
the  possession,  neither  could  section  1754  apply  to  any  con- 
troversy about  the  rent.     In  other  words,  we  distinctly  affirm 
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in  Taylor  v.  Taylor,  supra,  that  if  such  a  relation  existed  as 
would  prevent  the  recovery  of  the  land  under  section  1766, 
the  owner,  or  landlord,  or  vendor — call  him  what  we  may — 
could  have  no  statutory  lien  for  "so-called  rent  "  under  sec- 
tion  1754. 

Upon  careful  consideration  of  these  authorities  (Taylor  v. 
Taylor ,  Puffer  v.  Lucas  and  McCombs  v.  Wallace,  supra),  I  can- 
not see  how  it  is  possible  to  escape  the  conclusion  that  the 
defendant  has  no  statutory  lien  under  section  1754  on  the 
crop  in  controversy.  He  neither  asserted  nor  attempted  to 
prove  any  other  right  to  hold  it. 

If  it  be  contended  that,  though  the  defendant  had  no  right 
to  take  and  hold  the  crop  by  virtue  of  a  lien  under  section 
1754,  the  contract  itself  gave  him  a  right  to  so  take  and  hold 
it,  the  reply  is  that  if  he  proposed  to  establish  a  right  arising 
out  of  that  instrument  which  would  be  better  than  plaintiff's 
title,  it  was  incumbent  on  him  to  prove  not  only  the  exist- 
ence of  this  contract,  but  that  it  was  registered  before  plain- 
tiff's mortgages.  Between  Egerton  and  Williams  the  so-called 
lease  was  valid  without  registration,  but,  considered  as  a  lien 
on  the  crops  of  successive  years  in  favor  of  the  former,  it 
could  have  no  validity  against  the  plaintiff,  who  also  claimed 
under  Williams,  unless  it  was  registered  before  plaintiff's 
mortgages.  It  was  the  duty  of  the  defendant  to  prove  that 
the  contract  was  registered,  if  he  wished  to  assert  title  under 
it  as  a  lien  or  mortgage. 

The  interjection  of  the  relation  of  landlord  and  tenant, 
with  its  statutory  lien  and  peculiar  legal  remedies,  into  the 
relation  of  vendor  and  vendee,  is  such  a  blending  of  incon- 
sistent principles  that  it  is  open  to  the  objection  of  Lord 
Brougham  as  being  "against  the  science  of  the  law,"  and 
will,  I  greatly  fear,  lead  to  much  confusion  and  uncertainty. 
I  think  it  better  to  adhere  to  well  defined  principles. 

Shepherd,  C.  J.:  I  concur  in  the  dissenting  opinion  of 
Mr.  Justice  Burwell. 
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MORGAN  EDWARDS,  Administrator  of  T.  M.  DOBYNS,  Deceased,  v. 

H.  F.  JONES. 

Foreign  Record — Certified  Copy — Evidence — Estoppel  by  Judg- 
ment of  Court  in  Another  State. 

1.  The  certificate  of  a  Clerk  of  a  Court  of  another  State  as  to  the 

record  of  a  judgment  therein  should  be,  as  in  this  State,  in  the  form 
prescribed  for  such  Court,  and  the  certificate  of  the  Judge  thereof 
that  the  Clerk's  attestation  is  in  due  form  is  conclusive. 

2.  Full  faith  and  credit  should  be  given  to  a  judgment  of  a  Court  of 

another  State  when  it  appears  from  the  certified  record  thereof 
that  the  Court  had  acquired  jurisdiction  of  the  parties  and  the 
subject-matter,  and  no  defence  is  available  against  it  which  might 
have  been  set  up  in  the  Court  in  which  the  judgment  was  rendered. 

Civil  action,  tried  at  Fall  Term,  1893,  of  Alleghany 
Superior  Court,  before  Winston}  J.     Defendant  appealed. 

The  plaintiff  alleged  that  be  was  the  administrator  of  the 
estate  of  T.  M.  Dobyns,  late  a  citizen  of  the  Siate  of  Virginia, 
who  died  in  1872,  having  made  and  published  his  last  will 
and  testament,  which  has  been  duly  admitted  to  probate  in 
that  State,  and  also  in  this;  that  one  D.  W.  Dobyns  was 
appointed  executor  of  that  will,  and  qualified  as  such  exec- 
utor in  the  State  of  Virginia,  but  was  thereafter  removed 
from  said  executorship  by  the  proper  Court  of  that  State,  and 
one  Marshall  was  duly  appointed  administrator  de  bonis  non 
cam  testamento  annexo  of  the  estate  of  T.  M.  Dobvns;  that 
said  administrator  became  plaintiff  in  the  place  of  the 
removed  executor  in  a  suit  then  pending  in  the  Circuit  Court 
of  Carroll  County  in  the  State  of  Virginia,  in  which  the 
appellant  was  defendant.  In  that  cause  process  had  been 
duly  served  on  the  defendant,  and  he  had  appeared,  by  coun- 
sel, and  filed  an  answer.  At  October  Term,  1884,  of  said 
Circuit  Court  a  judgment  was  rendered  in  that  suit  against 
the  defendant,  and  to  enforce  the  payment  of  that  judgment 
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this  suit  was  brought  by  the  plaintiff  here,  who  has  been 
duly  appointed  administrator  of  that  estate  in  this  State,  it 
being  admitted  that  the  defendant  has  no  property  in  the 
State  of  Virginia,  and  is  a  citizen  here. 

Upon  the  trial  the  plaintiff  offered  in  evidence  a  certified 
copy  of  the  record  of  the  aforesaid  judgment,  to  which  the 
defendant  objected  "on  the  ground  that  the  Judge's  certificate 
is  defective."  The  objection  was  overruled,  and  the  defendant 
excepted. 

The  defendant  offered  evidence  that  tended  to  show  that 
mistakes  were  made  in  taking  the  account  in  the  Virginia 
suit  of  the  dealings  between  him  and  T.  M.  Dobyns,  who 
had  been  his  partner,  the  object  of  the  said  suit  being  to 
effect  a  settlement  of  the  partnership  accounts.  He  said  that 
he  employed  counsel,  who  represented  him  in  that  litigation, 
and  that  he  went  over  the  accounts  with  his  lawyer,  but  did 
not  discover  then  any  mistakes,  and  did  not  appeal  from  the 
judgment  rendered  against  him  in  that  cause.  He  also  tes- 
tified that  he  had  great  confidence  in  the  executor,  and 
turned  over  to  him  his  vouchers,  but  lost  confidence  in  him 
before  the  suit  was  brought.  On  the  whole  evidence  being  in, 
the  Court  charged  the  jury  that  the  Virginia  judgment  was 
an  estoppel,  and  that  plaintiff  was  entitled  to  recover  upon 
said  judgment  the  amount  of  the  claim,  and  gave  judgment 
accordingly.  The  defendant  excepted,  and  assigned  as 
error — (1)  the  admission  of  the  certified  copy  of  the  record 
of  the  Virginia  Court,  and  (2)  for  that,  upon  the  whole 
evidence,  the  jury  ought  to  have  been  permitted  to  say 
whether  the  Virginia  judgment  was  procured  through  the 
fraud  of  the  administrator  Marshall,  or  of  B.  W.  Dobyns,  and 
whether  the  defendant  Jones  was  bound  by  the  same. 

Messrs.  Strong  &  Strong  and  A.  E.  Holton,  for  plaintiff. 
Mr.  R.  A.  Dovghton,  for  defendant  (appellant). 
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Burwkll,  J.  (after  stating  the  facts) :  The  exception  of  the 
defendant  to  the  introduction  of  the  copy  of  the  record  of 
the  judgment  of  the  Circuit  Court  of  Carroll  County,  Vir- 
ginia, upon  the  ground  that  the  certificate  of  the  Judge 
thereon  was  "  defective,  in  that  it  states  that  the  record  is  in 
due  form  of  law,  instead  of  in  due  form  according  to  the  law 
of  this  State/'  cannot  be  sustained.  The  attestation  of  the 
Clerk  should  be,  as  here,  in  the  form  prescribed  for  the  Court 
in  which  the  judgment  was  rendered,  and  the  certificate  of 
the  Judge  that  the  Clerk's  attestation  is  in  due  form  is  con- 
clusive. Black  on  Judgments,  §  878.  This  record  of  the 
judgment  of  a  Court  of  the  State  of  Virginia  being  thus  in 
evidence,  and  it  appearing  therefrom  that  the  Court  that  ren- 
dered that  judgment  against  the  defendant  had  properly 
acquired  jurisdiction  over  the  parties  and  the  subject-matter, 
it  followed  that,  as  full  faith  and  credit  must  be  given  to  that 
judgment  thus  established,  no  defence  against  it  was  open  to 
the  defendant,  except  such  as  would  have  availed  him  in  the 
Court  in  which  it  was  rendered,  except,  perhaps,  fraud. 
Black  on  Judgments,  §  881.  And  of  fraud  vitiating  this 
judgment  there  was  no  evidence  whatever.  It  is  final  and 
conclusive  on  the  merits.  Nothing  can  be  set  up  against  it 
that,  with  proper  diligence,  might  have  been  interposed  in 
the  action  in  which  it  was  rendered.  Hence,  it  was  not 
allowable  for  the  defendant  to  attempt  to  show  in  this  action 
that  he  or  his  attorney  in  that  cause  had  made  mistakes  or 
omissions  that  enhanced  the  amount  of  the  recovery  against 
him  there.  He  was  represented  there  by  counsel.  The 
Court,  as  we  have  said,  had  jurisdiction  of  him  and  his 
cause.  What  was  there  determined  by  the  judgment  then 
rendered  is  finally  settled.  The  amount  there  ascertained  to 
be  due  from  him  to  the  (state  of  T.  M.  Dobyns  should  be 
paid  by  him  to  the  ancillary  administrator  in  this  State  that 
he  may  dispose  of  it  according  to  law. 

Affirmed. 
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ANDREW  FULBRIGHT  et  al.  v.  DANIEL  YODER  et  al. 

Deed — Omission  of  Words  of  Inheritance — Intention  of  Grantor . 

Although  words  of  inheritance  are  omitted  in  a  deed,  yet,  if  the  real 
intention  of  the  grantor  appear  to  be  to  confer  a  fee,  that  effect 
will  be  given  to  the  limitation. 

Action  for  partition  of  lands,  commenced  before  the  Clerk 
and  transferred  to  the  Superior  Court  of  Catawba  County, 
and  heard  before  Boykin,  J.,  and  a  jury,  at  Fall  Term,  1893, 
of  said  Court. 

The  issue  submitted,  with  the  consent  of  all  parties,  was: 
"  Were  the  words  '  in  trust  for  the  sole  benefit  of  the  said  Z.  T. 
McCaslin,  his  heirs  and  assign?,  forever,  in  fee  simple/  omit- 
ted from  the  habendum  clause  of  the  deed  by  mistake,  inad- 
vertence or  oversight,  as  alleged  in  the  answer?" 

The  deed  in  question  was  as  follows: 

"This  deed,  made  the  12th  day  of  October,  I860,  between 
Matthew  McCaslin  and  wife  Margaret,  of  the  first  part,  and 
J.  C.  McCaslin,  agent  of  Z.  T.  McCaslin,  of  the  second  part, 
all  of  the  County  of  Catawba  and  State  of  North  Carolina — 

"  Witnesseth,  that  the  said  Matthew  McCaslin  and  wife,  for 
and  in  consideration  of  one  dollar  to  them  in  hand  paid,  and 
of  natural  good  will  and  affection,  hath  bargained  and  sold 
unto  J.  C.  McCaslin,  in  trust  for  Z.  T.  McCaslin,  all  that  tract 
or  parcel  of  land  on  Potts  creek  in  Catawba  County  (describ- 
ing it),  containing  eighty-three  acres — all  woods,  ways,  waters 
and  watercourses — unto  the  said  J.  C.  McCaslin,  agent,  his 
heirs  and  assigns,  forever.  The  said  M.  McCaslin  and  wife 
hath  a  right  to  convey  the  same,  and  by  these  presents  doth 
convey  the  same  in  fee  simple  unto  J.  C.  McCaslin,  agent. 
Witness,"  etc.    (Signed  by  Matthew  McCaslin  and  wife.) 

The  deed  was  duly  acknowledged  in  open  Court,  and 
recorded,  with  the  private  examination  of  the  wife. 
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His  Honor  told  the  jury  that  the  defendant  Henry  McCas- 
lin  must  satisfy  them  by  "clear,  strong  and  convincing  testi- 
mony" that  the  words  "in  trust  for  the  sole  benefit  of  the 
said  Z.  T.  McCaslin,  his  heirs  and  assigns  forever,  in  fee  sim- 
ple/' had  been  omitted  from  the  habendum  clause  in  the  deed 
by  mistake,  inadvertence  or  oversight,  as  alleged  in  the 
answer? 

That  if  be  had  done  so,  they  should  answer  the  issue  "  Yes ; " 
otherwise,  "  No  " 

The  jury  returned  for  the  verdict  "  Yes."  Judgment  was 
rendered  for  the  defendants  and  the  plaintiffs  appealed. 

Mr.  C.  A.  Oittey,  for  plaintiffs  (appellants). 

Messrs.  D.  W.  Robinson  and  M.  L.  McCorkle,  for  defendants. 


Per  Curiam:  The  case  of  Holmes  v.  Holmes,  86  N.  C,  205, 
is  similar  to  the  one  before  us,  and,  according  to  the  princi- 
ples there  laid  down,  Z.  T.  McCaslin  took  an  equitable  fee, 
although  words  of  inheritance  were  omitted  in  the  limita- 
tion. It  is  therefore  unnecessary  to  pass  upon  the  sufficiency 
of  the  evidence  offered  for  the  purpose  of  correcting  the  deed. 
While  it  must  be  admitted  that  the  doctrine  of  the  above 
mentioned  case  is  not  supported  by  text-writers  or  the  pre- 
vious decisions  of  this  Court,  yet  it  is  believed  to  be  founded 
upon  more  equitable  principles  in  arriving  at  the  real  inten- 
tion of  the  grantor.  It  is  also  in  accord  with  the  spirit  of 
recent  legislation  (The  Code,  §  1280)  which  declares  that  limi- 
tations without  the  use  of  the  word  "heirs"  shall  be  con- 
strued as  limitations  in  fee,  unless  a  contrary  intention  plainly 
appear.  In  view  of  these  considerations,  we  do  not  feel 
inclined  to  overrule  the  said  decision.  Its  application  to  this 
case,  as  well  perhaps  to  the  great  majority  of  others,  very 
clearly  gives  effect  to  the  true  intention  of  the  parties. 

Affirmed. 
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E.  W.  STUBBS  v.  W.  H.  MOTZ  et  al. 

Statute  of  Limitations — Practice — Pleading. 

1.  The  limitation  for  the  commencement  of  actions  prescribed  by  section 

155  (9)  is  three  years  from  the  discovery  of  the  mistake,  and  not 
from  the  date  of  the  mistake. 

2.  Under  the  present  practice,  a  replication  to  the  plea  of  the  statute  of 

limitations  is  necessary  only  when  matter  in  avoidance  is  pleaded. 

3.  Where,  in  an  action  brought  to  correct  a  mutual  mistake  in  a  settle- 

ment of  accounts,  the  defendant  pleaded  the  statute  of  limitations, 
and  it  did  not  appear  in  the  complaint  that  the  mistake  was  discov- 
ered more  than  three  years  before  suit  brought,  the  plaintiff  should 
have  been  permitted  to  prove,  if  he  could,  that  such  discovery  waa 
within  three  years  before  the  commencement  of  the  action. 

4.  A  plea  that  a  cause  of  action  did  not  "arise'*  within  the  time  pre- 

scribed by  the  statute  for  the  commencement  of  an  action,  while 
not  strictly  accurate,  will  be  construed  under  the  liberal  system  of 
pleading  in  force  under  section  260  of  The  Code,  to  mean  that  it 
did  not  "  accrue"  within  that  time. 

Civil  action,  tried  at  Spring  Term,  1893,  of  Lincoln 
Superior  Court,  before  Armfield,  J.,  and  a  jury. 

The  facts  are  stated  in  the  opinion  of  Associate  Justice 
Clark. 

Mr.  D.  W.  Robinson,  for  plaintiff  (appellant). 
No  counsel,  contra. 

Clark,  J.:  This  action  was  begun  20th  March,  1885,  to 
correct  errors  alleged  to  have  been  made  by  mutual  mistake 
of  the  parties  in  a  settlement  had  between  them  27th  Octo- 
ber, 1881.  The  defendant  pleaded  the  statute  of  limitations. 
The  plaintiff  did  not,  in  his  complaint  nor  by  replication, 
aver  that  the  discovery  of  the  mistake  was  within  three  years 
next  before  the  commencement  of  the  action.  The  Court 
thereupon  excluded  evidence  offered  to  prove  such  fact,  and 
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held,  upon  the  face  of  the  pleadings,  that  the  action  was 
barred,  and  instructed  the  jury  to  find  the  issue  in  favor  of 
the  defendant.  The  plaintiff  excepted,  and' this  is  the  sole 
question  presented  by  the  appeal. 

The  Code,  §  155  (9),  provides  a  limitation  of  three  years  for 
"an  action  for  relief  on  the  ground  of  fraud  or  mistake,"  the 
cause  of  action  not  to  be  "  deemed  to  have  accrued  until  the  dis- 
covery by  the  aggrieved  party  of  the  facts  constituting  such 
fraud  or  mistake."  The  limitation  prescribed  is  not  three  years 
from  the  mistake,  but  from  its  discovery.  When  the  date  of 
the  accruing  of  the  cause  of  action  appears  in  the  complaint 
and  the  statute  of  limitations  is  pleaded,  the  Court  can,  of 
course,  pass  judgment,  unless  matter  in  avoidance  is  pleaded 
as  a  new  promise,  or  the  like.  It  is  only  in  such  cases  that 
a  replication  is  now  required  (The  Code,  §  248;  Moore  v.  Gar- 
ner,  101  N.  C,  374,  377),  though  under  the  former  practice  a 
replication  was  required  whenever  the  statute  of  limitations 
was  pleaded.     Wood  on  Limitations,  16. 

The  plea  here  that  the  "  plaintiff's  cause  of  action  did  not 
accrue  within  three  years  next  before  the  commencement  of 
the  action/'  devolved  upon  the  plaintiff  the  burden  of  proving 
that  it  did.  Moore  v.  Garner,  supra.  As  the  date  of  the  dis- 
covery of  the  mistake  does  not  appear  in  the  complaint,  the 
plaintiff  should  have  been  allowed  to  prove,  if  he  could,  that 
it  was  within  three  years  before  this  action  was  begun. 

We  note  that  the  defendant's  plea  is  not  strictly  accurate, 
as  he  pleads  that  the  cause  of  action  "  arose"  more  than  three 
years  before  suit  brought.  Under  the  liberal  system  of  plead- 
ing now  in  force,  he  has  the  benefit  of  meaning  that  it  did 
not  "accrue"  within  three  years.     The  Code,  § 260. 

New  Trial. 
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C.  J.  ALSTON  v.  M.  F.  MORPHEW. 

Execution  Sale  of  Personal  Property. 

Personal  property,  when  sold  under  execution,  should  be  present  at  the 
sale  and  in  the  possession  of  the  officer,  so  that  immediate  delivery 
may  be  made  to  the  purchaser.  These  requirements  will  be  met, 
however,  if  the  property  is  in  plain  view,  or  so  near  that  it  can  be 
personally  inspected  by  all  present  at  the  sale  who  may  choose  to 
examine  it. 

Civil  action,  tried  at  Fall  Term,  1893,  of  McDowell 
Superior  Court,  before  Boykin,  J. 

A  jury  trial  was  waived,  and  the  following  fact9  were 
agreed  upon : 

"That  on  the  29ih  day  of  October,  1892,  one  J.  A.  McDon- 
ald, J.  P.,  in  McDowell  County,  rendered  judgment  in  favor 
of  the  defendant  in  this  case  (the  plaintiff  in  that)  against 
C.  J.  Alston,  the  plaintiff  in  this  case,  who  was  defendant  in 
that,  for  the  sum  of  $139.  On  said  judgment  execution  was 
issued  and  levied  by  A.  L.  Finley,  a  constable  for  Marion 
township,  said  county  of  McDowell,  on  the  piano  described 
in  the  complaint  in  this  action,  and,  after  advertisement,  was 
sold  at  the  court-house  door  in  the  town  of  Marion,  North 
Carolina.  That  said  piano  was  levied  upon  in  and  left  in  a 
private  room  in  the  *  Hotel  Thomas/  about  two  hundred  and 
fifty  yards  from  the  court-house  door.  It  was  left  in  charge 
of  at)  agent  of  the  constable,  who  held  the  key  to  said  room. 
That  at  the  time  of  the  sale  at  the  court-house  door  as  afore- 
said the  piano  was  in  the  said  room  where  levied  on.  That 
when  the  piano  was  offered  for  sale,  and  during  the  crying 
of  the  sale  by  the  officer,  he  announced  the  whereabouts  of 
the  piano  and  stated  that  bidders  would  be  given  half  an 
hour  to  examine  same,  and  that  during  the  half-hour  as  many 
as  three  persons  went  and  examined  said  piano.  That  there 
were  about  fifty  persons  at  the  sale.     That  no  actual  delivery 
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of  the  piano  was  made  by  the  officer  to  the  purchaser  at  the 
time  of  the  sale,  but  the  purchaser  obtained  the  same  by 
claim  and  delivery  against  the  proprietor  of  the  hotel,  who 
held  the  same  under  a  claim  of  storage  charges  from  the 
officer.    The  piano  was  an  upright  piano  of  average  size." 

Upon  the  facts  as  agreed,  the  Court  was  asked  to  proceed 
to  judgment,  and  judgment  was  thereupon  rendered  in  favor 
of  the  plaintiff  for  possession  of  the  piano,  and  defendant 
appealed. 

Mr.  Locke  Oraige,  for  plaintiff. 

Messrs.  Justice  &  Justice,  for  defendant  (appellant). 

MacRae,  J. :  The  uniform  current  of  decisions  in  this  State, 
from  Blount  v.  Mitchell,  1  N.  C,  80,  are  to  the  effect  that,  upon 
sales  by  sheriffs  or  constables  of  personal  property  under  exe- 
cution, the  property  should  be  present  at  the  sale  and  in  the 
possession  of  the  officer,  so  that  immediate  delivery  may  be 
made  to  the  purchaser.  These  requirements  are  fulfilled, 
however,  if  it  is  in  plain  view,  or  so  near  that  it  may  be  per- 
sonally inspected  by  all  present  at  the  sale  who  may  choose 
to  examine  it.  The  sale  "  must  be  conducted  in  such  a  man- 
ner that  every  person  who  may  come  up  before  the  articles 
are  knocked  down  by  the  auctioneer  may  see  and  examine 
them,  so  as  to  enable  him  to  become  a  bidder  if  he  choose. 
To  hold  otherwise  would  be  to  give  some  of  the  persons  pres- 
ent an  advantage  over  others,  and  thus  prevent  that  fair  and 
open  competition  which  the  law  so  much  desires  in  sales  of 
this  kind."  McNeely  v.  Hart,  8  Ired.,  492.  The  reason  of  the 
rule  is  clearly  stated  in  Ainsworth  v.  Greenlee,  3  Mur.,  470 : 
"  The  constable's  authority  to  sell  these  goods  was  derived 
under  a  fieri  facias,  the  execution  of  which  the  law  requires 
to  be  done  in  such  a  manner  as  that  by  the  sale  the  property 
is  most  likely  to  command  the  highest  price  in  ready  money. 
It  is  evident  that  for  this  purpose  the  bidder  ought  to  have 
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an  opportunity  of  inspecting  the  goods  and  forming  an  esti- 
mate of  their  value,  without  which  it  is  not  to  be  expected 
that  a  fair  equivalent  will  be  bid.  The  presence  of  the  goods, 
too,  in  the  possession  of  the  officer,  to  which  possession  the 
levy  gives  him  a  right,  assures  the  bidders  that  a  delivery 
will  be  made  to  the  highest  bidder  forthwith,  and  that  so  far 
the  object  of  the  purchase  will  be  attained  without  litigation." 

The  present  case  is  an  apt  illustration  of  the  justice  of  the 
rule.  The  piano  was  left  in  a  private  room  in  a  hotel,  about 
two  hundred  and  fifty  yards  from  the  place  of  sale;  there 
were  about  fifty  persons  at  the  sale;  an  adjournment  was  had 
for  half  an  hour  in  order  to  give  all  present  an  opportunity 
to  visit  the  hotel  and  examine  the  piano.  As  many  as  three 
availed  themselves  of  the  invitation.  It  is  alleged  in  the 
complaint,  and  not  denied  in  the  answer,  that  the  property 
sold  for  $32.50,  the  said  sum  being  a  small  part  of  its  actual 
value,  although  it  is  denied  in  the  answer  that  the  smallness 
of  the  sum  bid  was  occasioned  by  the  absence  from  the  place 
of  sale  of  the  article  sold.  And  it  further  appears  that  the 
purchaser  did  not  obtain  possession  from  the  Sheriff,  but  by 
means  of  a  proceeding  in  claim  and  delivery.  Who  can  tell 
that  the  apprehension  of  trouble  in  obtaining  possession  did 
not  deter  persons  present  from  bidding  at  the  sale? 

The  law,  so  firmly  established  by  repeated  adjudications, 
is  in  no  way  weakened  by  the  case  of  WormdL  v.  Nason,  83 
N.  C,  32,  where  printing  presses  and  stands,  property  of  a 
ponderous  nature,  and  then  in  actual  use  and  operation,  con- 
veyed by  mortgagey  with  a  general  power  of  sale  unrestricted 
as  to  its  place,  were  sold  within  fifty  yards  of  the  place  where 
they  were  located  and  in  use,  the  same  being  accessible  to  all 
who  might  wish  to  inspect  them,  and  the  sale  was  held  to 
pass  title,  which,  if  impeachable  at  all,  could  only  be  ques- 
tioned by  the  mortgagor  and  those  claiming  under  him,  in 
analogy  to  the  rule  in  execution  sales.  Affirmed. 
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J.  W.  WILSON  et  al.  v.  LOCKE  CRAIGE.* 
Practice — Attachment  for  Contempt — Former  Adjudication. 

4 

Where  a  proceeding  to  attach  a  party  for  contempt,  because  of  an 
alleged  disobedience  of  an  injunction  order,  was  terminated  by  a 
refusal  of  the  motion  and  a  dismissal  of  the  rule,  the  adjudication 
constitutes  a  complete  defence  against  the  further  prosecution  of 
the  matter  upon  an  affidavit  identically  the  same  as  that  upon 
which  the  first  motion  was  based. 

Motion  to  attach  the  defendant  for  contempt  in  wilfully 
disobeying  a  restraining  order,  heard  before  Boylrin,  J.}  at 
Fall  Term,  1893,  of  McDowell  Superior  Court.  The  facts 
are  stated  in  the  judgment  rendered  by  his  Honor,  which 
was  as  follows : 

"  On  the day  of ,  1893,  his  Honor  Jup!ge  J.  D. 

Mclver  issued  a  rule  against  the  defendant  Locke  Craige, 
made  returnable  to  Spring  Term,  1893,  of  Yancey  Superior 
Court,  and  by  consent  removed  before  the  undersigned  for 
hearing  and  determination  at  the  Fall  Term,  1893,  of 
McDowell  Superior  Court,  requiring  him  to  appear  and.show 
cause  why  he  should  not  be  attached  for  contempt  for  diso- 
bedience to  a  restraining  order  issued  by  his  Honor  Judge 
Spier  Whitaker  at  chambers,  in  Raleigh,  on  the  1st  of  Octo- 
ber, 1891. 

"At  the  Spring  Term,  1892,  of  the  Superior  Court  of 
McDowell  County,  his  Honor  Judge  J.  F.  Graves  issued  a 
rule  in  the  same  cause  against  the  said  defendant,  requiring 
him  to  appear  in  Burnsville,  Yancey  County,  on  Friday  of 
the  Spring  Term,  1892,  of  the  said  Superior  Court,  and  show 
cause  why  he  should  not  be  adjudged  in  contempt  of  Court, 
for  a  violation  of  the  said  restraining  order  so  issued  as  afore- 
said by  Judge  Whitaker.     At  the  time  of  issuing  said  rule, 

♦Avkby,  J.,  did  not  sit  on  the  hearing  of  this  case. 
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the  affidavit  of  J.  W.  Wilson,  one  of  the  plaintiffs,  upon 
which  the  said  rule  was  based,  was  before  the  Court  and  con- 
sidered by  the  Judge  (his  Honor  J.  F.  Graves).  On  the  return 
day  of  the  rule  a  copy  of  the  same,  and  the  answer  filed  by 
the  respondent  Locke  Craige,  were  presented  to  the  Judge. 
The  said  affidavit  of  J.  W.  Wilson,  upon  which  the  rule 
issued,  was  not  then  before  the  Court.  The  plaintiff  first 
moved  before  his  Honor  Judge  Graves  to  continue  the  hear- 
ing of  the  rule  until  such  time  as  the  said  affidavit  could  be 
produced.  The  motion  was  refused.  The  plaintiff  then 
objected  to  the  hearing  of  the  rule,  because  the  Judge  did 
not  have  the  power  to  determine  it  in  the  absence  of  the 
plaintiffs'  affidavit  and  the  original  rule.  The  restraining 
order  of  his  Honor  Judge  Whitaker  was  not  before  the  Court 
at  the  hearing.  This  motion  was  refused  by  the  Court.  The 
plaintiffs  noted  no  exceptions.  His  Honor  Judge  Graves 
then  proceeded  to  determine  the  matter,  and  after  argument 
of  counsel,  discharged  the  said  rule.  The  plaintiffs  did  not 
appeal. 

"On  the day  of ,  1892,  after  the  order  of  his 

Honor  Judge  Graves  discharging  the  rule,  a  similar  rule  to 
the  rule  discharged  by  his  Honor  Judge  Graves  was  issued 
by  his  Honor  Judge  Armfield,  and  on  the  return  day  thereof 
was  considered  by  him,  and  after  argument  of  counsel,  was 
discharged,  he  being  of  opinion  that  plaintiff  was  estopped 
by  the  judgment  of  Judge  J.  F.  Graves,  but  by  reason  of 
the  failure  of  counsel  to  submit  a  judgment  finding  the  facts 
and  discharging  the  rule,  no  judgment  was,  in  fact,  signed  by 
Judge  Armfield.  The  plaintiffs  noted  an  appeal  from  the 
ruling  of  his  Honor  Judge  Armfield,  discharging  the  rule, 
but  the  same  was  never  perfected,  because  said  judgment 
was  never  signed  by  him. 

"Upon  the  foregoing  facts,  which  are  agreed  to  by  the 
parties,  the  Court  is  of  opinion  that  the  plaintiffs  cannot 
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further  prosecute  the  rule  returnable  before  the  undersigned 
this  day.     Wherefore,  the  said  rule  is  discharged." 
Plaintiffs  appealed. 

Messrs.  T.  W.  Mason  and  R.  0.  Burton,  for  plaintiffs  (appel- 
lants). 

Mr.  W.  J.  Peele,  for  defendant. 

Per  Curiam:  It  is  conceded  that  the  plaintiffs'  affidavit, 
upon  which  this  motion  to  attach  the  defendant  for  contempt 
is  based,  because  of  an  alleged  disobedience  of  an  injunction 
order  of  the  Superior  Court,  is  identical  with  the  affidavit  upon 
which  a  similar  proceeding  was  prosecuted  against  the  defen- 
dant in  1892,  before  his  Honor  Judge  Graves.  The  record 
shows  that  that  proceeding  was  terminated  by  the  following 
judgment:  "Motion  to  attach  defendant  for  contempt  of  Court. 
Motion  overruled.     Rule  dismissed." 

From  this  judgment  there  was  no  appeal.  It,  therefore, 
stands  as  an  adjudication  in  defendant's  favor  of  the  very 
matter  which  plaintiffs  seek  again  to  have  considered.  The 
plaintiffs'  affidavit  filed  in  that  proceeding,  the  defendant's 
answer  thereto,  and  that  entry  constitute  a  complete  defence 
against  the  plaintiffs'  further  prosecution  of  this  matter.  It 
is  an  adjudication  that  the  defendant  was  not  guilty  of  the 
contempt  charged  against  him  then  and  now.  If  the  plain- 
tiffs were,  for  any  cause,  dissatisfied  with  that  decision,  they 

should  have  appealed  from  that  judgment. 

No  Error. 
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AARON  LADD  v.  L.  C.  BYRD  et  al. 

* 

Action  for  Possession  of  Land — Homestead — Sale  of  Reve?-- 
don — Right  of  Possession — Adverse  Possession — Statute  of 
Limitations — Burden  of  Proof 

1.  The  possession  by  a  homesteader,  or  one  claiming  under  him,  of  land 

which  has  been  Bold  or  held  subject  to  the  homestead  right,  does 
not  become  adverse  so  as  to  start  the  running  of  the  statute  of  lim- 
itations until  the  purchaser's  right  of  action  and  entry  accrues  on 
the  termination  of  the  exemption. 

2.  An  action  for  the  possession  of  land  is  conclusive  as  to  title  only  where 

an  issue  involving  title  is  raised  and  passed  on  by  the  jury;  there- 
fore, 

8.  Where  land  was  sold  in  1868  under  a  judgment  on  an  old  debt,  no 
homestead  being  previously  allotted,  and  in  an  action  for  posses- 
sion by  the  purchaser  it  was  decided  that  the  debtor  was  entitled 
to  a  homestead  in  the  land,  which  he  had  had  allotted  to  him  after 
said  sale,  and  which  he  occupied  until  he  died:  Held,  (1)  that  the 
purchaser  was  precluded  by  such  adjudication  from  demanding 
possession  until  the  falling  in  of  the  exemption,  and  hence  the 
statute  of  limitations  did  not  begin  to  run  against  him  until  then; 
(2)  that  the  debtor  and  those  claiming  under  him  were  estopped 
from  denying,  as  against  the  creditor  and  those  claiming  under 
him,  that  they  occupied  the  land  in  dispute  as  a  homestead,  and 
not  in  their  assertion  of  a  title  adverse  to  the  creditor,  so  long  as 
the  homstead  right  subsisted. 

4.  Where,  in  an  action  to  recover  possession  of  land,  a  homestead  right 
is  shown  to  have  existed,  the  burden  is  on  the  plaintiff  to  show 
that  it  has  terminated,  not  only  by  the  death  of  the  homesteader 
but  also  by  the  arrival  at  full  age  of  his  youngest  child. 

Action  to  recover  laud,  tried  at  Spring  Term,  1893,  of 
Wilkes  Superior  Court,  before  Boy  kin,  J. 

The  plaintiff  introduced  a  certified  copy  of  a  judgment  of 
the  Supreme  Court  of  North  Carolina,  rendered  at  June  Term, 
1868,  in  favor  of  one  Amos  Ladd  against  Jesse  P.  Adams  and 
others,  on  a  debt  contracted  before  I860,  and  an  execution 
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in  the  usual  form  issued  thereon,  tested  January  Term,  1868, 
and  returnable  to  January  Term,  1869,  of  said  Court,  under 
which  the  land  in  controversy  was  levied  on  on  August  2, 
1868,  and  sold  on  the  2d  of  January,  1869,  by  the  Sheriff  of 
Wilkes,  as  the  property  of  the  said  Jesse  P.  Adams ;  and  the 
plaintiff  then  introduced  the  Sheriff's  deed  to  him,  dated 
February  13,  1869,  and  registered  April  19,  1869,  reciting 
the  levy  and  sale  under  the  execution,  and  fully  describing 
the  Ian d^- the  deed  being  in  usual  form.  It  was  admitted 
that  the  levy,  sale  and  Sheriff's  deed  covered  the  land  in 
controversy.  The  summons  in  this  case  was  issued  February 
7,  1890. 

The  defendant  contended  that  the  plaintiff's  right  of  action 
was  barred  by  the  lapse  of  time,  and  introduced  the  follow- 
ing testimony: 

H.  C.  Doughit  testified:  "That  Jesse  Adams  lived  on  the 
land  in  controversy  in  1869,  after  the  suit  had  been  brought. 
Ladd  went  to  Adams  to  demand  the  land.  I  was  with  him. 
He  said  to  Adams  that  he  demanded  possession  of  the  land. 
Adams  said,  'I'll  not  talk  to  you  this  morning,'  and  went 
back  into  his  house.  Ladd  said  his  counsel  had  advised  him 
to  demand  possessions.  His  wife  and  daughter  were  then 
living  with  Adams.  Adams  lived  on  the  land  until  his 
death.  His  son-in-law  Holdman  has  lived  there  since,  a  part 
of  the  time.  Ladd  has  never  been  in  possession,  only  Adams 
and  his  heirs." 

W.  S.  Holdman,  witness  for  the  defendant,  testified:  "I 
married  Jesse  Adams's  daughter  Martha.  Have  known 
Adams  for  thirty  years.  He  lived  all  this  time  on  the  land, 
and  died  there  in  October,  1889.  Since  he  died,  my  wife 
and  I  have  been  in  possession,  getting  the  rents  and  profits. 
Plaintiff  has  not  been  in  possession  at  all." 

The  defendants  then  introduced  the  summons  and  com- 
plaint in  the  case  of  Aaron  Ladd  against  Jesse  P.  Adams, 
brought  to  Spring  Term,  1869,  summons  dated  March  30, 
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1869,  being  an  action  for  the  recovery  of  the  land  in  con- 
troversy. 

The  plaintiff  then,  for  the  purpose  of  explaining  the  pos- 
session, or  rebutting  the  adverse  possession,  introduced  the 
answer  and  case  agreed  and  judgment  of  the  Supreme  Court 
to  show  that  defendants  have  claimed  and  held  the  land  as  a 
homestead,  and  the  same  bad  been  allotted. 

It  was  admitted  that  judgment  of  nonsuit  was  rendered 
at  Spring  Term,  1871,  in  the  case  of  Ladd  v.  Adams,  in 
accordance  with  the  ruling  of  the  Court  upon  the  case 
agreed,  and  this  ruling  affirmed  at  January  Term,  1872,  on 
appeal  to  the  Supreme  Court. 

The  plaintiff  asked  the  Court  to  instruct  the  jury  that  if 
Jesse  P.  Adams  lived  upon  the  land,  and  held  the  same  as 
his  homestead,  and  the  plaintiff  acquired  by  reason  of  the 
ruling  of  the  Court  in  the  case  of  Ladd  v.  Adams,  and  the 
prevailing  opinion  that  Adams  was  entitled  to  his  home- 
stead in  the  land,  as  against  this  plaintiff,  it  would  not  be 
such  an  adverse  holding  as  would  bar  plaintiff's  action. 

His  Honor  declined  to  give  this  instruction,  and  told  the 
jury  that,  if  they  believed  the  testimony,  the  plaintiff  was 
not  entitled  to  recover. 

There  was  no  evidence  as^to  whether  the  widow  of  Jesse 
Adams  was  dead,  or  as  to  whether  the  children  of  said 
Adams  are  yet  minors. 

In  deference  to  this  ruling  the  plaintiff  excepted  to  the 
refusal  of  the  Court  to  give  the  instructions  asked,  and  to 
that  given,  and  submitted  to  a  nonsuit  and  appealed. 

Messrs.  A.  E.  HoUon  and  Watson  &  Biuxton,  for  plaintiff 
(appellant). 

No  counsel,  contra. 

Avery,  J.:  Prior  to  the  passage  of  the  Act  of  1870,  when 
the  reversionary  interest  could  still  be  sold  under  execution, 
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the  judgment  creditor  might,  at  his  option,  recognize  the 
claim  of  the  debtor  to  a  homestead  by  exposing  to  sale  only 
such  reversionary  interest  without  affecting  the  validity  of 
the  sale  or  in  any  way  impairing  the  right  of  the  purchaser 
to  the  possession  of  the  land  on  the  expiration  of  the  pre- 
scribed period  of  exemption.  Long  v.  Walker,  105  N.  C,  91 ; 
Wyche  v.  Wyche,  85  N.  C,  96;  Barrett  v.  Richardson ,76  N.  C, 
423.  When  made  expressly  "subject  to  the  homestead,"  it 
was  held  that  the  sale  was  valid  and  "  passed  the  reversionary 
interest  only."  In  such  cases  it  is  clear  that  those  holding 
under  and  enjoying  the  right  of  exemption,  and  their 
assignees,  are  in  privity  with  a  purchaser  whose  right  to  pos- 
session is  postponed  by  the  clemency  of  the  execution  cred- 
itor, and  their  possession  in  no  event  becomes  adverse  to  his 
claim  till  his  right  of  entry  and  of  action  accrues  on  the  ter- 
mination of  the  exemption.  Corpening  v.  Kincaid,  82  N.  C, 
202;  Lowdermilk  v.  Corpening,  92  N.  C,  333.  The  same  prin- 
ciple prevails  as  that  which  governs  in  the  case  of  life- tenants 
and  remaindermen  or  reversioners.  The  statute  does  not 
run  until  the  new  claimant  can  maintain  an  action  for  the 
possession  and  fails  to  bring  it.  Mehin  v.  Waddell,  75  N.  C, 
361;  Staton  v.  Mullis,  92  N.  C,  623;  Avent  v.  Arringlon,  105 
N.  C,  377. 

But  in  the  case  at  bar  it  seems  that  the  present  plaintiff, 
Ladd,  recovered  a  judgment  against  one  Adams  on  an  old 
debt,  and  at  a  sale  under  execution  thereon,  on  the  2d  day 
of  August,  1868,  made  without  allotting  a  homestead  to  the 
debtor,  became  the  purchaser  and  took  the  plaintiff's  deed 
for  the  land.  When,  however,  the  plaintiff  attempted  to 
enforce  his  right  by  an  action  for  possession,  it  was  decided 
that  Adams,  the  debtor  under  whom  the  pre-ent  defendants 
claim  as  heirs  at  law,  was  entitled  to  a  homestead  in  the  land 
(Ladd  v.  Adams,  66  N.  C,  164),  and  the  plaintiff  was  forced 
to  submit  to  judgment  of  nonsuit,  in  accordance  with  the 
view  which  then  received  the  sanction  of  this  Court,  that  the 
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homestead  provisions  of  the  Constitution  operated  retroac- 
tively. Notwithstanding  the  fact  that  the  decision  of  the 
Supreme  Court  of  the  United  States  subsequently  rendered 
led  to  the  overruling  of  that  doctrine,  Adams,  having  had 
his  homestead  previously  allotted  so  as  to  embrace  the  whole 
tract  of  land  in  controversy,  continued  to  occupy  it  till  his 
death,  in  1889,  and  since  his  death  the  defendants  have  held 
possession,  claiming  as  heirs  at  law  of  Adams. 

We  think  that  the  judgment  in  the  former  action  is  con- 
clusive upon  both  parties  to  the  extent  only  that  the  plaintiff 
(having  failed  to  raise  the  Federal  question  by  appeal  to  the 
Supreme  Court  of  the  United  States)  was  precluded  from 
demanding  the  possession  till  the  falling  in  of  the  exemp- 
tion, while  the  defendant  and  those  claiming  under  him  were 
estopped  from  denying  as  against  the  plaintiff  and  those 
claiming  under  him  that  they  occupied  the  land  in  dispute 
as  a  homestead  and  not  in  the  assertion  of  a  title  adverse  to 
that  of  the  plaintiff,  so  long  as  the  homestead  right  subsisted. 
The  creditor,  though  he  acquired  a  good  title  under  the  sale, 
has  recognized  by  his  inaction  the  validity  of  the  allotment 
of  the  homestead,  and  is  in  no  worse  plight  than  if  he  had 
not  proceeded  to  sell  until  Adams  died,  in  1889.  If  the  sale 
had  not  been  made  until  that  time  a  good  title  would  have 
passed,  as  has  been  expressly  held  by  this  Court.  Cobb  v. 
Halyburton,  92  N.  C,  652.  It  would  therefore  be  strangely 
inconsistent  with  the  doctrine  laid  down  in  the  cases  cited, 
that  the  creditor  who  sold  subject  to  the  homestead,  when 
not  bound  to  do  so,  or  who  calmly  awaited,  without  action, 
the  termination  of  the  exemption  and  thereby  recognized  its 
validity,  was  not  barred  when  the  right  expired,  should  we 
hold  that  another  creditor  who  did  not  sleep  upon  his  rights, 
but  was  compelled  to  acquiesce  in  the  ruling  of  the  highest 
Court  of  the  State,  is  either  concluded  by  the  adjudication 
that  the  defendant  was  entitled  to  his  homestead  or  is  barred 
by  the  lapse  of  time  during  the  occupancy  under  the  claim 
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of  exemption.  The  judgment  of  nonsuit  was  affirmed  solely 
upon  the  ground  that  the  homestead  was  valid — not  because 
the  reversionary  interest  could  not  be  subjected  for  the  debt. 
The  sale  was  valid,  and  unquestionably  a  good  title  passed 
to  plaintiff  by  virtue  of  the  Sheriff's  deed.  Long  v.  Walker, 
supra.  Actions  for  possession  are  conclusive  as  to  title  only 
where  an  issue  involving  the  title  is  raised  and  passed  upon 
by  the  jury.  Allen  v.  SaUinger,  103  N.  C,  14.  Therefore  the 
judgment  in  the  former  proceeding  binds  both  parties  as  to 
the  validity  of  the  allotment  of  the  homestead  to  Adams,  and 
no  further.  Cobb  v.  Halyburton,  supra.  Although  the  ruling 
of  this  Court  in  Ladd  v.  Adams,  supra,  is  admitted  now  to  have 
been  erroneous,  those  who  claim  under  and  in  privity  with 
Adams  will  not  be  heard,  after  his  enjoyment  of  the  benefits  of 
the  exemption  to  which  the  Court  declared  him  entitled  up  to 
the  time  of  his  death,  to  claim  all  of  the  advantages  of  an 
adverse  holding  during  an  occupancy  which  was  protected  by 
the  Courts  as  lawful  only  upon  the  idea  that  it  was  not  adverse 
to  the  claims  of  creditors.  But  it  did  not  appear  as  a  fact 
whether  the  homesteader  Adams  left  surviving  him  any 
minor  children  or  whether  he  left  a  widow.  The  action  for 
possession  cannot  be  maintained  while  one  of  the  children 
of  Adams  is  still  a  minor.  Cobb  v.  Halyburton,  supra.  The 
homestead  right  having  been  shown  to  exist  is  presumed  to 
continue,  and  the  burden  was  upon  the  plaintiff  to  show  that 
it  had  terminated.  The  burden  is  always  upon  the  remain- 
derman, whose  estate  is  expectant  upon  the  determination  of 
a  life-estate,  to  show  that  his  right  of  action  had  accrued  by 
the  termination  of  the  particular  estate,  when  suit  was 
brought.  Lewis  v.  Mobley,  4  Dev.  &  Bat.,  323.  The  plaintiff 
must  show  title  good  against  the  world,  and  after  it  appeared 
that  Adams  was  entitled  to  homestead  and  had  it  allotted  to 
him,  and  the  plaintiff  acquiesced  in  the  adjudication  in  his 
favor,  and  it  appeared  that  there  were  children  of  Adams 
surviving  him,  it  became  thereupon  incumbent  upon  the 
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plaintiff  to  prove  that  the  exemption  had  terminated,  or  the 
attainment  of  the  age  of  twenty-one  by  the  youngest  of  such 
children.  Holdman,  a  witness,  married  Martha,  a  daughter 
of  Jesse  Adams  (we  know  not  when),  but  since  the  death  of 
Adams  the  homesteader,  in  1889,  said  Holdman  and  his  wife 
have  been  in  possession.  Another  witness  had  testified  that 
in  1889  Adams  and  his  wife  and  daughter  were  living  with 
him  on  the  land.  It  does  not  appear  whether  her  name  was 
Martha,  or  whether  she  was  a  daughter  by  the  same  or  a  dif- 
ferent marriage.  There  is  no  testimony  tending  to  show  her 
to  be  the  same  person  as  Martha,  who  married  Holdman  and 
first  appears  upon  the  scene  as  an  occupant  of  the  land  since 
1889.  If  it  had  appeared  that  Martha  was  the  only  surviv- 
ing child  at  the  death  of  Adams,  we  could  not,  even  then, 
have  jumped  to  the  conclusion  that  she  was  the  same  daughter 
who  was  with  her  mother  in  1869,  nor  could  we  conclude, 
because  she  was  married  in  1889,  that  she  had  necessarilv 
attained  her  majority  (on  the  7th  of  February,  1890),  when 
this  action  was  brought.  The  general  rule  is  that  a  party 
whose  right  depends  upon  the  death  of  another  must  either 
show,  by  direct  proof,  that  such  person  is  dead,  or  raise  the 
presumption  that  he  is  dead  by  proving  that  he  had  not  been 
heard  of  in  seven  years.  1  Greenleaf  Ev.  §41.  We  think, 
in  the  same  way,  that  as  the  burden  is  on  a  plaintiff  who 
sues,  as  remainderman,  to  offer  evidence  that  will  at  least 
raise  a  presumption  of  the  death  of  the  life-tenant,  so  one 
who  sues  for  the  reversionary  interest  in  a  homestead  must, 
when  it  appears  that  the  homesteader  has  a  child  or  children, 
offer  testimony,  not  only  to  prove  that  the  homesteader  is 
dead,  but  that  the  exemption  has  terminated  by  reason  of 
the  age  of  the  child.  Besides  the  evidence  in  relation  to 
Martha,  the  Judge  who  tried  the  case  below,  teemed  to  rest  his 
ruling,  in  part,  upon  the  ground  that  "  there  was  no  evidence 
whether  the  children  of  the  said  Adams  are  yet  minors." 
From  this  statement  we  might  reasonably  infer  that  there 
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was  evidence  of  the  existence  of  other  children  besides  Mar- 
tha, though  the  testimony  as  to  her  was  sufficient  to  shift  the 
burden  of  proof  to  the  plaintiff.  We  see  no  force  in  the  sug- 
gestion of  inconvenience  likely  to  arise  as  to  families  moving 
out  of  the  State,  when  we  recollect  that  any  person  not  heard 
of  for  seven  years  is  presumed  to  be  dead.  There  can  be  no 
great  hardship  in  holding  a  plaintiff  to  the  duty  of  comply- 
ing with  that  rule.  While,  therefore,  the  Court  erred,  if  we 
are  to  understand  his  Honor  as  holding  that  the  possession  of 
the  defendants  was  adverse  to  the  plaintiff,  it  was  not  error 
to  instruct  the  jury  that  the  plaintiff  could  not  recover  because 
the  action  appeared  to  have  been  prematurely  brought. 
The  judgment  is  Affirmed. 


PARKS  &  NICHOLS  v.  S.  R.  ADAMS. 


Attachment — Judgment — Garnishee. 


1.  An  attachment  was  levied  on  a  debt  alleged  to  be  due  from  A  to  the 

defendant,  which  the  latter  averred  had  been  assigned  by  him 
to  B  before  the  levy.  B  asked  to  be  made  a  party,  in  order  that 
he  might  assert  his  right  to  the  debt  or  fund.  The  Court  refused 
to  allow  him  to  interplead  unless  he  would  give  bond  for  costs, 
which  he  failed  to  do  but  took  no  exception  to  the  ruling  exclud- 
ing him  as  a  party.  Upon  the  trial  there  was  a  verdict  for  the 
plaintiff  and  a  judgment  thereon  for  his  debt  against  the  defendant, 
and  an  order  condemning  the  fund  in  A's  hands  to  its  satisfaction. 
A  neither  excepted  nor  appealed:  Held,  that  B's  rights  are  not 
affected  by  the  judgment,  he  not  being  a  party  to  the  action,  and 
that  he  has  no  standing  as  appellant  here;  and  further,  that  it  does 
not  concern  the  defendant,  under  the  circumstances,  whether  the 
attached  debt  is  applied  as  directed  or  not,  that  being  a  matter 
affecting  only  the  interest  of  A,  who  has  not  appealed,  and  of  B, 
who  is  not  a  party  nor  bound  by  the  order. 

2.  An  affidavit  upon  which  a  warrant  of  attachment  has  issued,  and 

which  does  not  allege  that  the  defendant  has  property  in  this 
State,  is  not  defective  an  that  account. 
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Action  for  the  recovery  of  money,  heard  at  Fall  Term, 
1893,  of  McDowell  Superior  Court,  before  Boykin,  J. 

A  warrant  of  attachment  was  issued  in  aid  of  the  prin- 
cipal relief  sought  by  the  plaintiffs,  and  a  motion  was  made 
by  the  defendant  before  the  Clerk  to  vacate  the  same. 

One  W.  S.  Dodd  claimed  the  fund  attached,  and  at  the 
hearing  of  the  said  motion  leave  was  granted  by  the  Clerk 
to  the  plaintiffs  and  the  defendant  to  file  affidavits  raising 
an  issue  of  title  to  the  fund. 

Before  the  jury  were  empaneled  the  plaintiffs  moved  the 
Court  to  strike  out  the  affidavit  raising  the  issue  of  title  to 
the  fund,  for  that  the  defendant  had  not  filed  the  bond  pro- 
vided for  in  section  331  of  The  Code,  and  the  plaintiffs'  coun- 
sel stated  in  open  Court  that  he  bad  given  the  claimant 
Dodd's  attorney  full  notice  that  he  should  require  him  to 
file  the  bond  before  any  issue  as  to  the  title  should  be  sub- 
mitted to  the  jury,  and  this  was  not  denied.  The  attorney 
for  the  claimant  insisted  that  the  filing  of  the  affidavit  by 
the  plaintiffs  was  an  implied  waiver  of  the  bond.  His  Honor 
offered  the  claimant  the  privilege  of  filing  the  bond,  which 
he  refused  to  do,  and  thereupon  his  Honor  refused  to  allow 
the  claimant  Dodd  to  be  made  a  party  without  bond,  for  the 
purpose  of  trying  a  collateral  issue  of  title.  No  exception 
was  taken  to  the  ruling  of  his  Honor.  Verdict  for  the  plain- 
tiffs. Defendant's  counsel  then  insisted  upon  his  appeal  from 
the  Clerk's  order  refusing  to  dissolve  the  attachment,  and 
asked  that  thfc  Judge  should  then  hear  the  appeal.  The 
Court  refused  to  vacate  the  warrant  of  attachment,  and  ren- 
dered judgment  for  the  plaintiffs.  The  defendant  excepted 
to  so  much  of  the  judgment  as  provides  that  "the  money  in 
the  hands  of  J.  G.  Neal,  trustee,  belonging  to  S.  R.  Adams, 
be  and  the  same  is  hereby  condemned  to  be  paid  in  satisfac- 
tion of  the  said  debt,  interest  and  cost."  Appeal  by  defen- 
dant and  William  S.  Dodd. 
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Mr.  P.  J.  Sinclair,  for  plaintiffs. 
Messrs.  Justice  &  Justice,  for  defendant. 

Burwell,  J.:  An  examination  of  this  record  shows  very 
conclusively,  we  think,  that  neither  of  the  appellants,  Adams 
nor  Dodd,  has  any  cause  to  complain  of  the  judgment  they 
ask  us  to  review. 

The  defendant,  a  non-resident,  appeared  in  the  action  and 
filed  an  answer  denying  the  alleged  indebtedness  to  the  plain- 
tiffs. The  issue  thus  raised  was  tried,  the  Court  having 
acquired,  by  his  appearance  and  the  filing  of  his  answer, 
jurisdiction  of  the  parties  and  the  subject-matter.  A  verdict 
was  rendered  and  a  judgment  was  entered  in  favor  of  the 
plaintiffs  against  the  defendant  for  the  sum  found  by  the 
jury  to  be  due  from  him  to  them,  and  to  none  of  this  does 
the  defendant  object. 

It  may  be  noted  here  that  this  is  not  one  of  those  cases 
in  which  the  jurisdiction  of  the  Court  is  dependent  upon 
the  fact  that  property  of  the  non-resident  defendant  has  been 
seized  under  process  issuing  in  the  action.  In  those  cases, 
if  it  appears  that  the  defendant's  property  has  not  in  fact  been 
levied  on  and  taken,  the  very  foundation  of  the  Court's  juris- 
diction has  failed,  and  any  judgment  in  the  cause  is  of  course 
a  nullity.  The  contest  here  is  not  about  the  main  action 
between  the  plaintiffs  and  the  defendant,  but  solely  about 
the  regularity  and  effect  of  the  ancillary  proceeding  of  attach- 
ment, which  the  plaintiffs  called  to  their  aid. 

The  record  states  that  there  was  an  "appeal  by  defendant 
and  William  S.  Dodd."  The  latter  had  asserted  that  the 
debt  or  fund  alleged  to  be  due  to  the  defendant,  by  one  Neal, 
trustee, on  which  the  plaintiffs  claimed  that  they  had  acquired 
a  lien  by  virtue  of  the  levy  of  their  warrant  of  attachment, 
was  really  due  to  him  because  of  an  assignment  of  it  to  him 
by  the  defendant,  and  he  had  asked  the  Court  to  allow  him 
in  this  action  to  contest  with  the  plaintiffs  for  the  ownership 
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of  this  money  or  debt.  The  Court  refused  to  allow  him  so 
to  do.  He  took  no  exception  to  that  ruling.  Thereafter  he 
was  out  of  the  case.  His  rights,  if  he  has  any,  to  this  fund 
are  not  affected  by  the  judgment,  and  he  has  no  standing  as 
a  party  to  the  cause,  and  none  as  an  appellant  here. 

It  may  have  behooved  the  debtor  Neal,  trustee,  in  whose 
hands  was  the  attached  fund  or  debt,  to  have  it  well  settled, 
in  the  face  of  the  conflicting  claims  of  the  plaintiffs  and  of 
Dodd,  to  whom  he  should  pay  the  money.  But  he,  for  good 
reasons,  no  doubt,  neither  asked  for  the  protection  of  such  a 
judicial  determination,  nor  does  he  appeal  from  the  judg- 
ment which  we  ate  here  called  upon  to  review. 

Thus  the  defendant  Adams  is  left  to  be  the  sole  appellant 
in  this  cause.  He  alone  objects  to  the  judgment  and  to  the 
ruling  of  his  Honor. 

He  insists  that  the  affidavit  upon  which  the  warrant  of 
attachment  was  issued  was  defective,  in  that  it  did  not  allege 
that  the  defendant  "  had  property  in  this  State."  The  case 
of  Windley  v.  Broadway,  77  N.  C,  333,  sustains  him  in  this, 
but  the  inadvertence  of  the  Court,  in  its  ruling  there,  is  cor- 
rected in  Branch  v.  Frank,  81  N.  C,  180,  where  the  provisions 
of  The  Code  in  this  regard  are  fully  and  correctly  set  out. 
The  point,  therefore,  was  not  well  taken. 

The  judgment,  after  declaring  that  the  plaintiffs  recover 
of  the  defendant  Adams  the  amouut  found  due  by  the  ver- 
dict, provides  "that  the  money  in  the  hands  of  J.  J.  Neal, 
trustee,  belonging  to  said  S.  R.  Adams,  be  and  the  same  is 
hereby  condemned  to  be  paid  in  satisfaction  of  said  debt, 
interest  and  costs  of  this  action,  to  be  taxed  bv  the  Clerk." 
And  the  exception  is  to  this  proviso  alone,  and  comes,  as  we 
have  said,  from  the  defendant  Adams  alone.  Neal,  trustee, 
is  content.  Now  if  this  exception  of  the  defendant  is  founded 
upon  the  hypothesis  that  this  fund  or  debt,  because  of  his 
trausfer  of  it  to  Dodd,  does  not  belong  to  him  (the  defendant), 
and  did  not  belong  to  him  when  the  warrant  was  legally 
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levied  upon  it,  then  we  have,  as  it  seems  to  us,  an  exception 
on  the  non-resident  defendant's  part,  because  another  man's 
property  is  to  be  applied  to  the  satisfaction  of  his  indebted- 
ness to  plaintiffs.  The  rights  of  the  defendant's  transferee, 
who  is  no  party  to  this  judgment,  and  is  not  bound  thereby, 
may  well  be  left,  as  they  must  be,  to  his  own  care. 

And  if  the  exception  is  founded  upon  the  hypothesis  that 
this  fund  or  debt  does  still  belong  to  him,  in  spite  of  his 
alleged  transfer  to  Dodd  (which,  the  defendant  insists,  was 
made  by  him  bona  fide  and  before  the  attachment  of  plain- 
tiffs' lien),  then  it  would  seem  that,  after  a  verdict  in  plain- 
tiffs' favor,  establishing  their  right  to  recover,  the  Court  hav- 
ing jurisdiction  by  appearance  of  the  defendant,  it  did  not 
lie  in  his  mouth  to  raise  objections  to  the  manner  in  which 
the  officer  who  was  charged  with  the  execution  of  the  warrant 
of  attachment  had  performed  his  duty.  He  owes  the  plain- 
tiff*. Upon  this  theory  Neal,  trustee,  owes  him.  The  latter 
does  not  complain  of  the  order  which  directs  him  to  apply 
what  he  owes  to  or  holds  for  the  defendant  to  the  satisfaction 
of  plaintiffs'  judgment.  It  is  for  him — not  the  defendant — 
to  be  careful  that  the  Sheriff's  receipts  for  this  fund  shall  be 
a  valid  acquittance  to  him  from  all  claimants,  including  the 
defendant,  and  as  to  him  the  provision  of  The  Code,  §489, 
furnishes  an  easily  secured  and  safe  protection,  independent 
of  any  reliance  upon  the  attachment  proceedings. 

We  purposely  omit  to  express  any  opinion  as  to  the  effect 
of  the  alleged  levies  of  the  warrants  of  attachment  to  create 
liens  in  the  plaintiffs'  favor  on  the  debt  or  fund,  for  those  are 
matters  that  may  affect  the  rights  of  the  defendant's  trans- 
feree, Dodd,  and  they  do  not  in  any  way  concern  the  rights 
of  the  defendant.  It  would  serve  no  good  purpose  to  discuss 
them  hen\  Affirmed. 
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WESTERN  CAROLINA  BANK  v.  NATT  ATKINSON  et  al. 

Pleading — Frivolous  Answer — Practice. 

An  answer  to  a  complaint  in  an  action  on  a  note  cannot  be  said  to  be 
frivolous  which  formally  denies  that  the  plaintiff  is  the  owner  and 
holder  of  the  note,  and  thus  puts  plaintiff  to  proof  of  that  fact. 

Civil  action,  heard  before  Armfield,  J.,  at  August  Term, 
1893,  of  Buncombe  Superior  Court. 

The  complaint  was  as  follows: 

"  1.  That  the  plaintiff  is  a  corporation  duly  chartered  and 
organized  under  the  laws  of  North  Carolina. 

"  2.  That  heretofore  the  defendant  Natt  Atkinson  made  his 
promissory  note,  in  writing,  in  words  and  figures  as  follows: 

"'$1,284.  Ashkville,  N.  C,  January  14,  1893. 

" '  Five  months  after  date,  without  grace,  for  value  received, 
I  promise  to  pay  to  the  order  of  P.  F.  Patton  twelve  hundred 
and  eighty-four  dollars,  borrowed  money,  negotiable  and  pay- 
able at  the  Western  Carolina  Bank,  Asheville,  N.  C,  with 
interest,  after  maturity,  at  the  rate  of  eight  per  cent,  per 
annum.  Natt  Atkinson. 

" '  Due  June  14,  '93.' 

"  And  thereby  promised  to  pay  to  the  order  of  the  defendant 
P.  F.  Patton  the  said  sum  of  $1,284,  as  aforesaid,  on  the  14th 
day  of  June,  1893. 

"3.  That  thereafter  the  defendant  P.  F.  Patton  endorsed 
the  said  note  and  delivered  the  same  so  endorsed. 

"  4.  That  thereafter  the  defendants  C.  E.  Graham  and  N.  A. 
Reynolds  endorsed  the  said  note  and  delivered  the  same  so 
endorsed;  and  thereafter,  and  before  its  maturity,  the  said 
note  lawfully  came  into  the  hands  of  the  plaintiff,  for  value, 
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and  the  said  plaintiff  is  now  the  holder  and  owner  of  the 
same.  , 

"5.  That  at  the  maturity  of  said  note  it  was  duly  presented 
for  payment,  but  was  not  paid,  of  all  which  all  the  defendants 
had  due  and  sufficient  notice. 

"  6.  That  no  part  of  said  note  has  been  paid. 

"Wherefore,  the  plaintiff  demands  judgment  against  the 
defendants  for  the  said  sum  of  $1,284,  with  interest  thereon 
from  the  14th  day  of  June,  1893,  and  the  costs  of  this  action." 

The  defendants  Atkinson,  Graham  and  Reynolds  filed  no 
answer. 

The  defendant  P.  F.  Patton,  separately  answering  the  com- 
plaint of  the  plaintiff,  says: 

"1.  That  as  to  the  allegations  contained  in  the  first  para- 
graph of  said  complaint,  he  has  no  knowledge  or  information 
sufficient  to  form  a  belief,  and  he  therefore  denies  the  same 
to  be  true.  ♦ 

u  2.  That  the  allegations  contained  in  the  second  paragraph 
thereof  he  admits  to  be  true. 

u3.  In  answer  to  the  third  paragraph  of  said  complaint, 
this  defendant  says  that  he  admits  endorsing  the  note  referred 
to  in  the  second  paragraph  of  said  complaint,  but  denies 
endorsing  the  said  note  to  the  plaintiff  Western  Carolina 
Bank. 

"4.  That  as  to  the  allegations  contained  in  the  fourth  para- 
graph of  said  complaint,  this  defendant  has  no  knowledge 
nor  information  sufficient  to  form  a  belief;  therefore  he  denies 
the  truth  of  the  same. 

"5.  That  the  allegations  set  forth  in  the  fifth  paragraph  of 
said  complaint  are  not  of  this  defendant's  knowledge,  nor  has 
he  sufficient  to  form  a  belief  as  to  the  truth  thereof;  he  there- 
fore denies  the  same  to  be  true. 

"  Wherefore,  the  defendant  P.  F.  Patton  prays  judgment 
that  he  be  allowed  to  go  without  day  and  recover  his  costs, 
.to  be  taxed  by  the  Clerk." 
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This  answer  was  adjudged  to  be  frivolous,  and  judgment 
was  rendered  against  all  the  defendants,  according  to  the 
prayer  of  the  complaint,  and  Patton  alone  appealed. 

Mr.  Thomas  A.  Jones,  for  appellant  Patton. 
No  counsel,  contra. 

Burwkll,  J. :  In  Hull  v.  Carter,  83  N.  C,  249,  it  is  said  that 
"an  answer  should  never  be  held  frivolous,  and  judgment 
given  in  disregard  of  it,  unless,  as  stated  in  some  of  the  New 
York  cases,  it  be  so  clearly  and  palpably  bad  as  to  require 
no  argument  or  illustration  to  show  its  character,  or,  in  other 
words,  such  as  to  be  capable  of  being  pronounced  frivolous 
or  indicative  of  bad  faith  in  the  pleader  on  bare  inspection.'' 
It  cannot  be  said  that  this  answer,  on  bare  inspection,  indi- 
cates bad  faith  in  the  pleader,  for  in  the  fourth  paragraph  it 
formally  denies  that  the  plaintiff  is  the  owner  and  holder  of 
the  note  sued  on,  and  thus  properly  put  him  to  proof  of  that 
fact,  which  is  essential  to  his  recovery.  True,  that  fact  may 
be  established  by  the  mere  production  of  the  note  on  the 
trial  of  the  issue  thus  raised  (Pugh  v.  Grant,  86  N.  G,  39), 
but,  by  the  rules  of  evidence  under  the  pleadings  in  this 
action,  that  formal  act  must  be  done  before  the  defendant  is 
required  to  rebut  the  presumption  of  ownership  which  arises 
from  the  mere  possession  of  the  instrument.  Pugh  v.  Grant, 
supra.  Error. 
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JAMES  M.  CAMPBELL  v.  P.  F.  PATTON  et  al. 

Practice — Pleading — Frivolous  Answer — Fraud — Innocent  Pur- 
chaser of  Note  Before  Maturity, 

1.  Although  an  answer  to  a  complaint  in  an  action  on  a  note  does  not 

set  out  the  allegations  of  fraud  with  that  particularity  that  the 
rules  of  pleading  ordinarily  require,  yet,  if  it  seems  intended  to 
raise  a  serious  question  of  fraud,  it  will  not  be  stricken  out  as  friv- 
olous, for,  if  filed  in  good  faith,  the  defendant  is  entitled  to  have 
the  facts  alleged  in  it  either  admitted  by  demurrer  or  tried  by  a 
jury. 

2.  Where  the  complaint  in  an  action  by  the  endorsee  of  a  note  does  not 

state  that  the  plaintiff  purchased  the  note  for  value  and  before 
maturity,  an  answer  by  the  defendant  that  the  execution  of  the 
note  by  him  was  procured  by  the  fraud  of  the  payee  puts  upon 
the  plaintiff  the  burden  of  proof  to  establish  the  fact  that  he  was 
the  purchaser  for  value,  and  before  maturity,  and  without  notice 
of  the  alleged  fraud. 

Action  tried  at  August  Term,  1893,  of  Buncombe  Superior 
Court,  before  Armfield,  J. 

The  allegations  of  the  complaint  are  as  follows : 

"  1.  That  on  the  10th  day  of  July,  1890,  the  defendants 
P.  F.  Patton  and  Natt  Atkinson  executed  their  three  promis- 
sory notes  in  writing  for  the  sum  of  $2,500  each,  payable 
respectively  one,  two  and  three  years,  with  interest  from  date 
at  the  rate  of  8  per  centum  per  annum,  payable  semi-annu- 
ally, to  the  defendant  C.  E.  Graham,  and  made  payable  to 
his  order. 

"2.  That  before  the  commencement  of  this  action  the 
defendant  C.  E.  Graham  endorsed  said  notes  for  full  value 
to  the  plaintiff. 

"  3.  That  all  of  said  notes  are  past  due,  and  no  part  thereof 
has  been  paid,  except  the  interest  to  January  10, 1893." 

The  answer  of  the  defendant  Patton Js  as  follows : 

"1.  That  the  allegations  set  forth  in  the  first  paragraph  of 
the  complaint  he  admits  to  be  true. 
31 
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"2.  That  the  allegations  contained  in  paragraph  two 
thereof  are  not  of  his  own  knowledge,  nor  has  he  informa- 
tion sufficient  to  form  a  belief  in  the  truth  thereof,  and  he 
therefore  denies  the  same  to  be  true. 

"3.  That  the  allegations  contained  in  the  third  paragraph 
thereof  he  admits  to  be  true." 

For  a  further  defence  this  defendant  says: 

41 1.  That  on  or  about  the  10th  day  of  July,  1890,  or  just 
prior  thereto,  the  defendant  Natt  Atkinson  approached  this 
defendant  and  represented  to  him  that  if  he,  this  defendant, 
would  join  him,  the  said  Atkinson,  in  purchasing  a  certain 
piece  of  land,  situated  in  the  western  portion  of  the  city  of 
Asheville,  belonging  to  the  defendant  C.  E.  Graham,  for  the 
price  of  $9,000,  he,  the  said  Atkinson,  could  sell  the  same  for 
a  much  greater  sum  ;  and  led  this  defendant  to  believe  that 
he  had  at  that  time  arranged  for  selling  the  said  land  at  a 
greatly  advanced  price,  much  in  excels  of  the  said  sum  of 
$9,000. 

"2.  That,  induced  by  the  representations  so  made  by  the- 
said  Atkinson,  and  having  then  great  confidence  in  the  said 
Atkinson,  this  defendant  consented  to  join  the  said  Atkinson 
in  the  purchase  of  the  said  land  for  the  said  sum  of  $9,000, 
and  the  notes,  which  are  the  subject  of  this  action,  were 
given  for  the  balance  of  the  purchase-money  for  the  said 
land. 

"3.  That  this  defendant  is  informed  and  believes  that  at 
the  time  the  said  representations  were  so  made  to  him  by  the 
said  Atkinson  as  aforesaid,  to  the  effect  that  the  said  Atkin- 
son had  already  arranged  to  sell  the  said  land,  as  is  set 
forth  in  the  first  paragraph  of  this  further  defence,  the  said 
Atkinson  had  not  obtained  a  purchaser  for  said  land,  nor 
had  he  arranged  to  sell  the  same,  as  was  represented  by  him, 
but  that  the  said  Atkinson  was  acting  as  the  agent  of  the 
said  C.  E.  Graham,  the  owner  of  the  said  land,  and  that  they 
combined  to  cheat  and  defraud  (his  defendant  by  inducing 
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him  to  purchase  said  land  at  a  price  far  in  excess  of  its  true 
value,  to-wit,  f  5,000. 

"4.  That  by  the  false  and  fraudulent  representations  and 
inducements  of  the  said  Atkinson  and  Graham  made  to  this 
defendant,  as  aforesaid,  this  defendant  was  induced  to  pur- 
chase said  land,  and  to  execute  said  notes. 

"5.  That  he  is  willing,  ready  and  able  to  cancel  the  deed 
made  to  him  so  far  as  any  interest  was  conveyed  to  him,  and 
reconvey  all  interest  that  he  may  have  acquired  by  reason  of 
said  sale  to  him." 

Wherefore,  the  defendant  P.  F.  Patton  prays  judgment 
that  the  said  notes  be  delivered  up  and  cancelled;  that  the 
plaintiff  take  nothing  by  his  suit;  that  he  recover  his  costs, 
and  for  such  other  and  further  relief  as  under  the  circum- 
stances of  this  case  the  Court  may  deem  just. 

This  answer  was  adjudged  to  be  frivolous,  and,  the  other 
defendants  having  failed  to  plead,  judgment  was  granted 
against  all  the  defendants  according  to  the  prayer  of  the 
complaint,  and  the  defendant  Patton  appealed. 

Messrs.  Busbee  &  Busbee,  for  plaintiff. 

Mr.  Thomas  A.  Jones,  for  defendant  Patton  (appellant). 

Burwell,  J. :  The  answer  of  defendant  Patton  avers  that 
he  was  induced  to  sign  the  negotiable  promissory  notes  sued 
on  in  this  action  by  a  fraudulent  conspiracy  between  the 
payee,  C.  E.  Graham,  and  his  co-defendant,  Natt  Atkinson. 
The  allegations  of  fraud  are  uot  as  definite  and  particular  as 
the  rules  of  pleading  would  probably  require  them  to  be 
made,  but  the  answer  certainly  contains  enough  to  relieve  it 
from  the  charge  of  being  frivolous.  It  seems  intended  to 
raise  a  serious  question,  and  when  that  appears  the  Courts 
will  not  readily  decide  such  an  answer  to  be  frivolous.  Erwin 
v.  Lowery,  64  N.  G,  321.  If  it  was  filed  in  good  faith  and  is 
not  clearly  impertinent,  the  defendant  is  entitled  to  have  the 
facts  alleged  in  it  either  admitted  by  demurrer  or  tried  by  a 
jury.     Courts  do  not  encourage  the  practice  of  moving  for 


484  IN  THE  SUPREME  COURT.  [Vol. 


Campbell  v.  Patton. 


judgment  upon  the  answer  as  being  frivolous.  Womble  v. 
Frap8,  77  N.  C,  198.  But  if  we  consider  the  motion  for 
judgment  in  this  action  for  that  cause  as  intended  to  raise 
the  issue  of  law  that  the  matters  therein  alleged,  if  true, 
could  not  affect  the  plaintiff's  right  to  recover,  there  was 
error  in  granting  it.  For  what  is  therein  alleged,  if  proved, 
would  be  a  good  defence  to  the  notes,  if  they  where  held  by 
Graham,  the  payee,  and,  if  proved  to  the  satisfaction  of  the 
jury  on  the  trial  of  this  cause,  those  facts  so  established  will 
impose  upon  the  plaintiff,  who  is  the  endorsee  of  Graham, 
the  burden  of  establishing  the  fact  that  he  is  a  bona  fide  pur- 
chaser for  value  and  without  notice  of  the  alleged  fraud  in 
the  inception  of  the  notes.  Daniel  Neg.  Inst.,  §  166;  Carver 
v.  Myers,  75  Md.,  406  (32  Am.  St.  Rep.,  394,  and  note);  Bank 
v.  Burgwyny  108  N.  C,  62.  If  it  had  been  averred  in  the  com- 
plaint that  the  plaintiff  had  purchased  the  notes  for  value, 
and  before  maturity,  and  that  allegation  had  been  admitted 
or  not  properly  denied,  then  it  would  have  been  incumbent 
on  the  defendant  to  allege  and  prove,  not  only  a  defence  good 
against  the  payee  and  endorser  Graham,  but  also  that  the 
plaintiff  endorsee  had  notice  of  that  defence  when  he  pur- 
chased them.  The  plaintiff  in  his  complaint  (paragraph  2) 
does  not  allege  that  he  purchased  the  notes  before  maturity, 
but  only  "before  the  commencement  of  this  action."  His 
failure  to  aver  a  purchase  before  maturity  relieved  the  defen- 
dant of  the  necessity  of  making  the  allegation  of  notice,  but, 
if  on  the  trial,  the  pleadings  being  unchanged,  the  plaintiff 
satisfies  the  jury  that  he  did  purchase  the  notes  for  value 
before  maturity,  the  burden  of  proof  will  again  shift,  and  it 
wil!  be  incumbent  on  the  defendant  to  prove  that  the  plain- 
tiff had  notice  of  his  defence.  Bank  v.  Burgwyn,  110  N.  C, 
267.  The  second  paragraph  of  the  answer,  while  not  strictly 
according  to  the  requirements  of  The  Code,  §  243,  seems  to 
us  a  sufficient  denial  of  the  allegations  of  the  second  para- 
graph of  the  complaint.  That  denial  was  itself  sufficient  to 
make  an  issue.  Error. 
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STEVENSON  &  TAYLOR  v.  THE  FIDELITY  BANK  OF  DURHAM. 

Dealings  Between  Banks — Agency — Collection  of  Commercial 

Paper — Purchaser  for  Value. 

Where  one  bank,  as  the  agent  of  a  customer,  sent  a  draft  for  collection  to 
another  bank  between  which  and  the  former  the  business  arrange- 
ment was  that  each  should  daily  remit  for  the  items  sent  by  and 
collected  for  the  other,  the  collecting  bank  was  not  a  purchaser  for 
value  by  reason  of  the  fact  that  it  had  a  balance  against  the  for- 
warding bank  and  had  no  right,  as  against  the  owner  of  the  paper, 
to  apply  the  proceeds  to  the  credit  of  the  account  of  the  forward- 
ing bank,  especially  when,  before  the  paper  was  collected,  the  lat- 
ter bank  had  failed  and  suspended  business. 

Civil  actioK,  heard  before  Bryan,  J.,  at  September  Term, 
1893,  of  New  Hanover  Superior  Court,  upon  an  agreed 
statement  of  facts,  which  was  substantially  as  follows: 

The  plaintiffs,  merchants  doing  business  in  Wilmington, 
on  the  12th  day  of  June,  1893,  drew  a  sight  draft  on  W.  K. 
Proctor,  of  Durham,  N.  C,  for  $200.20,  payable  to  W.  L. 
Smith,  cashier  of  the  Bank  of  New  Hanover,  at  Wilming- 
ton, and  deposited  the  same  for  collection  in  said  bank.  The 
draft  was  not  credited  to  the  plaintiffs  on  the  books  of  the 
bank,  and  was  not  to  be  so  credited  until  collected.  The  said 
bank  endorsed  the  same,  "for  collection,  account  of  Bank  of 
New  Hanover,  Wilmington,  N.  C,  W.  L.  Smith,  cashier,"  and 
forwarded  the  same  to  the  defendant,  the  Fidelity  Bank, 
of  Durham,  which  received  it  on  the  15th  of  June,  1893. 
The  drawee  "accepted"  the  same  on  that  day,  and  paid  it 
on  the  19th  at  11  o'clock  a.  m.  The  Bank  of  New  Hanover 
made  an  assignment  at  9  o'clock  a.  m.  on  the  19th  June, 
1893,  of  which  defendant  was  not  notified  until  5  o'clock  p.  m. 
of  that  dav. 

The  defendant  credited  the  Bank  of  New  Hanover  with 
the  proceeds  of  said  draft,  and  had  no  notice  that  the  said 
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draft  wa3  deposited  by  the  plaintiffs  with  the  Bank  of  New 
Hanover  for  collection  only,  and  had  no  knowledge  or  notice 
of  any  fact  or  circumstance  of  the  drawing  and  deposit  of 
the  draft,  except  what  appears  from  the  draft  itself.  The 
Bank  of  New  Hanover  was  indebted  to  the  Fidelity  Bank, 
the  defendant,  on  June  19, 1893.  The  Bank  of  New  Hano- 
ver and  the  Fidelity  Bank  had  for  some  months  prior  to 
June  1,  1893,  forwarded  each  to  the  other  drafts  and  other 
bills  of  exchange  and  negotiable  papers  for  collection  on 
account  of  the  bank  forwarding  such  papers,  and  had 
charged  and  credited  each  other  with  said  items,  and  the 
debtor  bank  had  from  time  to  time  remitted  balances  due 
the  creditor  bank,  and  kept  mutual  open  and  running 
accounts  the  one  against  the  other.  But  some  time  prior  to 
June  1, 1893,  there  was  a  change  in  the  arrangement  between 
these  banks,  and  it  was  mutually  agreed  to  close  the  mutual 
account,  and  that  each  bank  should  remit  to  the  other  daily 
the  respective  items  when  collected.  However,  in  fact,  the 
Bank  of  New  Hanover  did  not  ?emit  dailv  each  item  when 
collected,  as  appears  by  the  appended  statement.  The  Bank 
of  New  Hanover,  in  payment  of  amounts  due  the  Fidelity 
Bank,  tendered  said  defendant  its  drafts  on  New  York  as 
follows,  viz.,  June  12,  $178.90;  June  14,  $191.10;  June  16, 
$40.17,  which  were  accepted  subject  to  payment,  and 
promptly  presented  for  payment,  but  protested  for  non-pay- 
ment. 

His  Honor  gave  judgment  for  the  plaintiffs,  and  defendant 
appealed. 

Mr.  George  Rountree,  for  plaintiffs. 

Mr.  J.  S.  Manning,  for  defendant  (appellant). 

MacRae,  J.:  The  ingenious  argument  of  defendant's  coun- 
sel is  based  entirely  upon  the  assumption  that  the  defendant 
was  a  purchaser  of  commercial  paper  for  value  and  without 
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notice  of  any  equities  between  the  original  parties  thereto, 
and  before  maturity.  If  such  had  been  the  case,  there  can 
be  no  question  that  the  defendant  would  have  been  entitled 
to  hold  the  avails  to  its  own  use.  If  the  course  of  dealings 
between  the  two  banks  had  continued  as  it  had  been  prior  to 
June,  1891,  the  forwarding  by  the  one  to  the  other  of  com- 
mercial paper  for  collection  on  account  of  the  bank  so  for- 
warding, the  charging  and  crediting  each  other  with  said 
items  upon  a  mutual  running  account,  and  the  remission  by 
the  debtor  to  the  creditor  bank  of  balances  from  time  to  time, 
the  question  would  have  arisen  whether  one  bank  became 
the  purchaser  for  value  of  the  paper  received  by  it  for  collec- 
tion by  reason  of  the  fact  that  the  balance  of  account  was 
against  the  remitting  bank. 

Even  if  this  were  the  case  presented  to  us,  we  should  be 
inclined  to  adopt  the  rulings  of  the  New  York  Cjurt  of 
Appeals  in  McBiide  v.  Bank,  26  N.  Y.,  450:  " It  is  not  a  pur- 
chaser for  value  by  reason  of  its  having  a  balance  against 
the  remitting  bank,  for  which  it  had  refrained  from  drawing, 
and  from  having  discounted  notes  for  the  latter  upon  its 
endorsements,  in  reliance  upon  a  course  of  dealings  between 
the  banks  to  collect  notes  for  each  other,  each  keeping  an 
open  account  of  such  collections,  treating  all  the  paper  sent 
for  collection  as  the  property  of  the  other,  and  drawing  for 
balances  at  pleasure";  or  that  of  the  Supreme  Court  of  the 
United  States  in  Bank  of  the  Metropolis  v.  New  England  Bank, 
6  Howard,  212,  where  the  above  stated  principle  seems  to  be 
somewhat  modified.  In  substance,  the  Court  sav  that  the 
receiving  bank  is  not  entitled  to  retain  against  the  real  owners 
unless  credit  was  given  to  the  transmitting  bank,  or  balances 
suffered  to  remain  in  its  hands  to  be  met  by  the  negotiable 
paper  transmitted,  or  expected  to  be  transmitted,  in  the  usual 
course  of  dealings  between  the  two  banks.  See  2d  Morse  on 
Banking,  §591,  et  seq.y  where  the  subject  is  largely  discussed. 
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If  this  were  an  open  question  it  would  not  affect  the  case 
before  us.  By  the  case  agreed  it  appears  that,  up  to  June, 
1891,  there  had  been  such  a  course  of  mutual  dealings  and 
running  accounts  between  the  two  banks  as  is  referred  to 
above,  but,  some  time  prior  to  June  1,  1893,  there  was  a 
change  in  the  arrangement  between  these  banks,  and  it  was 
mutually  agreed  to  close  the  mutual  accounts  and  that  each 
bank  should  remit  to  the  other,  daily,  the  respective  items, 
when  collected.  However,  in  fact,  the  Bank  of  New  Hanover 
did  not  remit  daily  each  item  when  collected,  as  appears  by 
the  appended  statement.  And  it  further  appears  that,  by 
this  change  of  the  course  of  dealings  between  the  banks, 
although  the  agreement  was  not  strictly  complied  with  by 
the  Bank  of  New  Hanover,  the  said  bank  did  remit  to  the 
Fidelity  Bank  its  drafts  on  New  York  in  payment  of  the 
balances  against  the  former  and  in  favor  of  the  latter  bank, 
and  that  the  draft  in  question  was  sent  for  collection.  It  was 
by  the  dishonor  of  the  New  York  paper  sent  in  payment  of 
balances  that  the  defendant  became  the  loser.  And  we  are 
of  the  opinion  that  the  defendant  was  acting  in  the  capacity 
of  sub-agent  in  the  collection  of  the  plaintiff's  draft.  Manu- 
facturers Bank  v.  Continental  Bank,  148  Mass.,  553.  Under 
the  arrangement  that  then  existed  between  the  two  banks, 
the  defendant  could  in  no  sense  be  considered  a  purchaser 
for  value  of  the  draft  in  question.  The  defendant  was  the 
agent  of  the  Bank  of  New  Hanover  to  collect  the  draft,  and 
if  it  had  authority  to  credit  the  said  bank  with  the  avails  of 
the  collection  it  was  only  so  while  the  bank  was  a  going  con- 
cern. But  the  bank  became  insolvent  before  the  agency  was 
completed  and  the  money  received,  so  that  no  authority- 
existed  to  credit  the  money  on  general  account.  2  Morse  on 
Banking,  §  568/ 

As  we  hold  that  in  no  event  was  the  defendant  a  purchaser 
of  the  draft,  it  will  not  be  necessary  to  follow  the  argument 
of  counsel  upon  that  line.    There  is  No  Error. 
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LAWRENCE  WARD  &  WIFE  v.  J.  A.  SUGG  et  al. 

Usurious  Contract — Illegal  and  Void  Contracts — Innocent  Pur- 
chaser Before  Maturity — Forfeiture  of  Usurious  Interest 

1.  When  a  note  is  declared  void  by  a  statute  it  is  void  into  whosesoever 

hands  it  may  come;  but  when  the  statute  merely  declares  it  illegal, 
the  note  is  good  in  the  hands  of  an  innocent  holder. 

2.  The  purpose  and  effect  of  section  8836  of  The  Code,  which  provides 

that  "  the  taking  of  a  rate  of  interest  greater  than  is  allowed  shall 
be  deemed  a  forfeiture  of  the  entire  interest,"  was  to  make  void, 
ipso  facto,  all  agreements  for  usurious  interest;  therefore, 

3.  A  note  embracing  usurious  interest  is  void,  as  against  the  maker,  in 

the  hands  of  a  purchaser  before  maturity  for  value  and  without 
notice,  to  the  extent  to  which  the  contract  is  usurious. 

4.  The  remedy  of  the  innocent  holder,  as  to  the  interest,  is  against  the 

payee  who  has  endorsed  the  note  to  him,  and  not  against  the  maker 
.  who  is  the  victim  of  an  oppression  denounced  by  the  statute.  The 
law  will  not  lend  its  aid  to  enforce  a  contract  which  is  "deemed 
'  forfeited"  by  the  very  fact  of  making  it.  If  this  were  otherwise, 
the  protection  intended  by  the  statute  would  be  delusive  and  nuga- 
tory. 

Action  tried  at  March  Term,  1893,  of  Pitt  Superior 
Court,  to  enjoin  a  sale  threatened  to  be  made  under  a  mort- 
gage, securing,  among  other  notes  or  bonds,  one  for  $400, 
described  in  the  pleadings,  and  to  have  said  note  or  bond 
declared  usurious  and  void. 

Upon  the  pleadings  the  following  issues  were  submitted  to 
the  jury : 

"  1.  Was  the  $400  note  executed  for  an  amount  agreed  to 
be  paid  over  and  above  the  debts,  and  for  an  usurious  charge 
for  the  use  of  the  money  ?  "    Answer :  "  Yes." 

"  2.  Is  the  defendant  Harrington  the  bona  fide  owner  of 
the  $400  note,  due  January  1, 1893,  and  did  he  acquire  the 
same  before  maturity  in  due  course  of  business  for  value  and 
without  notice  of  any  facts  impeaching  its  validity  ?"  Answer: 
"  Yes." 
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Evidence  was  introduced  bjf  both  parlies  tending  lo  show 
the  correctness  of  their  allegations,  and  his  Honor  charged 
the  jury  fully  upon  the  matter.  There  was  no  exception  to 
the  charge  or  to  the  testimony  as  admitted.  Upon  the  verdict 
the  plaintiffs  moved  for  judgment  in  their  favor,  and  the 
defendant  moved  for  judgment  for  the  amount  of  said  $400 
note,  etc.  The  Court  refused  to  give  judgment  for  the  plain- 
tiffs, and  gave  judgment  in  favor  of  defendant  Harrington, 
and  the  plaintiffs  excepted,  assigning  as  error  the  refusal  of 
the  Court  to  give  judgment  for  plaintiffs,  and  the  giving  the 
judgment  for  defendants.     Plaintiffs  appealed. 

Mr.  James  E.  Moore,  for  (plaintiffs)  appellants. 
Mr.  T.  J.  Jarvis,  for  defendants. 

Clark,  J.:  The  jury  found  that  the  $400  note  in  suit  was 
wholly  given  for  an  usurious  charge  for  use  of  money,  and 
that  the  present  holder  acquired  it  before  maturity,  for  value 
and  without  notice.  The  question,  whether  it  is  valid  in  his 
hands  is  not  an  open  one  in  this  State.  Such  note  is  held 
to  be  void  into  whatever  hands  it  may  pass.  Rvjffiu  v.  Arm- 
strong,  9  N.  C,  411 ;  Ccllier  v.  Nevill,  14  N.  C,  30.  Such  was 
also  the  law  in  England  until  it  was,  in  some  respects,  modi- 
fied by  the  Act  of  58  George  III.,  and  is  still  the  law  in 
New  York  and  other  States,  except  where  modified  by  statute. 
Randolph  on  Commercial  Paper,  §525;  3  Parson  Con.  (oth 
Ed),  1 17 ;  Powell  v.  Waters,  S  Co  wen,  <>69;  Wilkie  v.  fiooseftlt, 
3  John  Cas ,  206;  Solomons  v.  Jones,  5  Am.  Dec,  538;  Oneida 
v.  Ontario,  21  N.  Y.,  495,  cited  by  Smith,  C.  J.,  in  RowUree 
v.  Brhxson,  98  N.  C,  107;  CaUanan  v.  Shaw,  24  Iowa,  441. 

When  the  statute  makes  a  note  void  it  is  void  into  whose- 
ever  hands  it  may  come,  but  when  the  statute  merely  declares 
it  illegal  the  note  is  good  in  the  hands  of  an  innocent  holder. 
GUnn  v.  Bank,  70  N.  C,  191,  200.  Hence  it  was  argued 
strenuously  that  the  authorities  above  cited  were  good  under 
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our  former  statute,  which  made  the  contract  void,  but  that 
the  present  statute  merely  makes  the  contract  illegal.  It 
does  not  so  seem  to  us.  The  former  statute  (Rev.  Code,  ch. 
114;  Rev.  Stat.,  ch.  117),  denounced  the  contract  as  void  as 
to  the  whole  debt,  principal  and  interest.  The  present  stat- 
ute (77u  Code,  §  3836)  makes  it  void,  not  as  to  principal,  but 
as  to  the  interest  only.  It  provides  that  '■  the  taking,  receiv- 
ing, reserving  or  charging  a  rate  of  interest  greater  than  is 
allowed  *  *  *  shall  be  deemed  a  forfeiture  of  the  entire 
interest  *  *  *  which  has  been  agreed  to  be  paid,"  with 
a  further  provision  that,  if  such  interest  has  been  paid,  double 
the  amount  can  be  recovered  back  by  the  debtor.  The  only 
difference  between  the  two  acts  is  that  formerly  the  whole 
note  was  forfeited  and  of  no  avail,  and  now  only  the  stipu- 
lation as  to  the  interest  is  ipso  facto  deemed  forfeited  and 
void.  But  the  point  has  already  been  adjudicated  by  this 
Court. 

In  two  cases  this  Court — and  by  most  eminent  Judges — 
has  expressly  held  that  the  words,  "deemed  a  forfeiture,"  in 
the  Act  of  1876-7  (now  The  Code,§  3836)  makes  v>id  the 
agreement  as  to  interest.  If  any  attention  is  to  be  paid  to 
the  doctrine  of  stare  decisis,  the  precedents  in  our  own  Court 
do  not  leave  this  open  to  debate. 

In  Bank  v.  Lineberger,83  N.  C,  454  (on  page  458),  Ashe,  J., 
quotes  this  section  in  full,  and  says:  "  The  purpose  and  effect 
of  this  statute  were  not  only  to  make  void  all  agreements  for 
usurious  interest,  but  to  give  a  right  of  action  to  recover  back 
double  the  amount  after  it  has  been  paid."  Dillakd,  J.,  in 
Moore  v.  Woodward,  83  N.  C.,531  (on  page  535), says:  "They 
(the  notes  there  sued  on)  are  both  wholly  for  illegal  interest, 
if  the  allegations  of  the  answer  be  true,  and,  if  so,  then  the 
sentence  of  the  law  is  that  they  are  vrid;  "  and  further  says: 
"The  device  of  taking  a  distinct  bond  and  mortgage  for  the 
interest  does  not  take  the  case  out  of  the  operation  of  the  stat- 
ute." The  opinions  of  such  Judges  speaking  for  a  Court,  consti- 
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tuted  as  the  bench  then  was,  are  surely  entitled  to  be  consid- 
ered the  law  in  this  State  until  changed  by  If  gislation.  And 
in  Glenn  v.  Bank,  70  N.  C,  191  (bottom  of  page  205),  Rod- 
man, J.,  says:  "It  is  admitted  law "  that  " notes  vitiated  by 
an  usurious  or  gaming  consideration  cannot  be  enforced  in 
the  most  innocent  hands,  but  are  always  and  under  ail  circum- 
stances void" 

In  1  Daniel  Neg.  Inst.,  §  198,  it  is  stated  that,  where  the 
statute  provides  that  "in  an  action  brought  on  a  contract  for 
payment  of  money  it  shall  appear  that  unlawful  interest  has 
been  taken,  the  plaintiff  shall  forfeit  threefold  the  amount 
of  the  unlawful  interest  so  taken,  it  was  held  to  apply  to  the 
innocent  endorsee  of  a  note,  who  received  it  in  due  course  of 
trade;  and,  as  a  general  rule,  all  contracts  founded  on  con- 
siderations which  embrace  an  act  which  the  law  prohibits 
under  a  penalty  are  void,"  citing  Kendall  v.  Robertson,  12 
Cush.,  156 ;  Woods  v.  Armstrong,  54  Ala.,  150.  In  Kendall,  v. 
Robertson,  the  Massachusetts  law  bad  undergone  a  change 
similar  to  ours,  and  Shaw,  C.  J.,  says:  "The  former  law 
extended  the  entire  forfeiture  to  any  holder  of  the  note, 
though  an  innocent  endorsee.  The  natural  conclusion  is,  in 
the  absence  of  express  words  changing  the  operation  of  the 
law,  that  it  was  the  intention  of  the  legislation  to  extend  such 
partial  forfeiture  in  like  manner,  and  attach  it  as  before  to 
the  note,  although  held  by  an  innocent  endorsee  without 
notice.  In  both  cases  the  intention  of  the  Legislature  appears 
to  have  been  the  same,  to  suppress  a  mode  of  lending 
regarded  as  dangerous  and  injurious  to  society,  by  attainting 
the  contract,  and  attaching  the  penal  consequence  to  the  con- 
tract itself,  whenever  set  up  as  a  proof  of  a  debt."  And  at 
last  term  of  this  Court  {Moore  v.  Beaman,  112  N.  C,  558),  it 
is  said:  "  The  contract,  usury  being  pleaded,  is  simply  a  loan 
of  money,  which,  in  law,  bore  no  interest." 

Our  own  decisions  upon  our  own  statute  should  gov- 
ern, even  though  a  Court  of  another  jurisdiction   upon  a 
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somewhat  similar  statute  had  ruled  differently.  But  in  fact 
the  case  relied  on  to  that  effect  (Oates  v.  Bank,  100  U.  8.,  239) 
merely  holds  that  the  contract,  being  not  void  in  toto,  but 
only  as  to  the  interest,  "being  legal  in  part,  and  vicious  in 
part,  the  former  will  support  a  contract  of  endorsement." 
But  here  the  note  is  solely  for  usury  and,  being  wholly  vicious, 
the  case  cited  is  authority  against  its  validity  in  the  hands 
of  the  assignee. 

The  note  for  the  usurious  interest  being  in  the  hands  of 
assignee,  he  and  not  the  maker  must  suffer.  The  law  regards 
the  maker  not  as  in  pari  delicto  with  the  payee  but  as  the 
victim  of  an  oppression  which  the  law  has  denounced  and 
prohibits  under  penalty.  Bank  v.  Lutterloh,  81  N.  C,  144. 
If,  by  passing  the  note  off  before  maturity  and  for  value,  the 
endorsee  may  recover  on  it,  the  statute  is  useless,  as  the  pro- 
tection intended  and  the  penalty  and  prohibition  are  alike 
rendered  nugatory.  The  victim  would  have  no  recourse  but 
to  suffer  in  silence.  The  usury  would  be  collected  in  spite 
of  the  law  which  had  declared  the  "  entire  interest  forfeited  " 
ab  iniHoyby  the  fact  of  "charging  or  reserving"  it.  On  the 
other  hand,  the  innocent  endorsee  has  his  recourse  upon  the 
payee  who  has  endorsed  the  note  to  him  (Daniel  on  Neg. 
Inst.,  §  807),  a  recourse  which  would  more  surely  protect 
him,  being  against  the  party  who  has  money  to  loan  not  to 
borrow.  At  any  rate,  the  fact  that  the  endorsee's  sole  rem- 
edy, as  to  the  interest,  is  against  the  payee  and  endorser,  not 
against  the  maker,  will  cause  such  lenders  to  be  more  chary 
of  shouldering  off  upon  innocent  parties  the  collection  of 
their  usurious  contracts. 

The  only  case  in  our  Reports  that  seems  to  mitigate  against 
the  otherwise  uniform  tenor  of  our  decisions  on  this  subject 
is  Coot  v.  Spicer,  65  N.  C,  401,  which  held  that  a  mortgage 
given  to  secure  a  usurious  bond  might  be  enforced  in  the 
hands  of  an  innocent  purchaser  for  value.  The  case  recog- 
nizes the  general  rule,  but  takes  mortgages  out  of  it  upon 
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the  supposed  wording  of  the  statute.  Rev.  Code,  cb.  50  §  5 
(now  The  Code,  §  1549).  Aside  from  Ihe  fact  that  this  is  held 
expressly  otherwise  in  the  later  case  of  Moore  v.  Woodward, 
83  N.  C.,531,  an  examination  of  section  1549  will  show  that 
Coor  v.  Spicer  was  a  palpable  inadvertence.  The  statute 
cited  .(The  Code,  §1549)  in  fact  does  not  purport  to  protect 
the  innocent  holder  of  a  mortgage  note  which  is  tainted  with 
usury,  but  the  "  purchaser  of  the  estate  or  property  "  at  sale 
under  the  mortgage,  who  buys  without  notice  of  the  usurious 
taint  in  the  debt  secured.  It  would  be  a  fraud  for  the  mort- 
gagor to  stand  by  and  let  him  purchase  without  giving  him 
notice,  but  the  maker  can  give  no  notice  usually  to  the 
assignee  of  the  note.  There  is  a  broad  distinction  which 
runs  through  all  the  cases  everywhere  between  contracts 
upon  an  illegal  consideration  as  to  which,  the  parties  being 
in  pari  delicto,  the  Courts  will  aid  neither  party,  but  will  pro- 
tect the  note  in  the  hands  of  a  holder  for  value  without  notice, 
and  a  contract  which,  in  whole  or  in  part,  is  declared  void  or 
forfeited  in  its  inception  which  can  acquire  no  validity  by 
being  passed  on  to  other  hands.  Henderson  v.  Shannon,  12 
N.  C,  147;  Glenn  v.  Bank,  iapra.  As  to  usurious  contracts, 
the  law  regards  the  maker,  not  as  in  pari  delicto,  but  as  acting 
"in  chains"  (1  Story  Eq.  Juris.,  §  302),  and  to  permit  his  con- 
tract, which  is  deemed  exacted  under  duress,  to  come  under 
the  general  rule  in  favor  of  innocent  holders  for  value  of 
commercial  paper,  would  be  to  nullify  the  protecting  statute. 
The  recourse  of  the  holder  is  against  the  payee  and  endorser, 
who  is  more  likely  by  far  to  be  able  to  respond  than  the 
maker. 

The  statute  makes  the  "taking,  receiving,  reserving  or 
charging  usury,  *  when  knowingly  done/i.  i.,intentionly  done, 
and  not  by  a  mere  error  of  calculation,  a  forfeiture  (not  merely 
forfeitable)  of  the  entire  interest  which  the  note  carries  with 
it,  'or  which  has  been  agreed  to  be  paid  thereon.* "    The  note 
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in  this  ca^e  falls  exactly  within  the  evil  denounced  in  the 
last  clause.  It  is  a  written  promise  to  pay  the  usury  reserved 
or  charged  on  the  note,  and  such  charging  or  reserving  is 
ipso  facto  a  forfeiture  which  attaches  either  by  the  taking, 
receiving,  reserving  or  charging,  as  the  law-makers  evidently 
intended  to  prevent  and  head  off  all  casuistry  for  which  this 
class  of  law-breakers  have,  in  all  times,  been  specially  noted, 
and  to  carry  out  the  legislative  intent  of  bona  fide  protecting 
the  public,  not  nominally,  but  in  fact,  from  evasions  of  this 
law.  But  if  in  truth  the  forfeiture  was  limited  to  the  "  know- 
ingly receiving,"  the  holder  of  this  note  certainly  knows 
now,  and  doubtless  did  before  suit  brought,  that  this  note  was 
given  for  usury  "agreed  to  be  paid,"  and  his  receiving  it 
would,  eo  in&Lanti,  work  a  forfeiture.  Besides,  if  the  maker 
should  have  voluntarily  paid  this  note,  the  receiver  of  such 
payment  knowing  it  was  for  usury,  the  statute  gives  the  per- 
son, "by  whom  it  was  paid,  or  his  legal  representative,"  an 
action  to  recover  back  twice  the  amount.  Cui  bono,  then, 
shall  the  debtor  be  compelled  by  law  1o  pay  the  usurious 
note,  when,  instantly,  he  can  recover  back  double  the  sum  of 
the  party  to  whom  he  pays  it,  as  a  punishment  for  know- 
ingly receiving  it.  Such  multiplicity  of  actions  was  not  tol- 
erated under  the  old  practice,  and  certainly  will  not  be  under 
the  present  simpler  and  more  practical  system  of  procedure. 
Bank  v.  LiUterloh,  81  N.  C,  was  decided  under  the  Act  of 
1866,  and,  to  cure  the  defect  in  that  act,  the  wording  of  the 
present  statute  is  made  explicit  and  gives  the  action  to  recover 
back.  Under  the  Act  of  1866  there  was  no  forfeiture,  as  now, 
but  simply  interest  could  not  be  collected.  While  the  '  charg- 
ing, reserving,"  etc.,  is  now  a  forfeiture  of  the  contract  as  to 
all  interest  ab  initio,  the  recovery  of  double  the  sum  paid  is 
necessarily  from  the  party  to  whom  it  is  paid,  for  the  lan- 
guage is  "may  recover  back'1  double  the  sum  paid,  which 
can  only  be  from  the  party  receiving  the  money. 
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With  the  policy  of  the  law-making  power  the  Courts  have 
nothing  to  do  further  than  as  it  may  throw  light  upon  the 
meaning  of  the  statute  by  considering  the  evil  to  be  reme- 
died. That  is  thus  considered  by  Taylor,  C.  J.,  in  Ruffin  v. 
Armstrong,  9  N.  C,  411,  416:  "It  is  not  less  important  now 
than  it  was  then  to  restrain  the  power  of  amassing  wealth 
without  industry,  and  to  prevent  those  who  possess  money 
from  sitting  idle  and  fattening  on  the  toil  of  others.  It  is 
not  less  important  to  prevent  those'  who  desire  profit  from 
their  money  without  hazard  from  receiving  larger  gains  than 
those  who  employ  it  in  undertakings  attended  with  risk,  cal- 
culated to  encourage  industry  and  to  multiply  the  sources  of 
public  prosperity.  Nor  is  it  less  important  to  facilitate  the 
means  of  procuring  money  on  reasonable  terms,  and  thereby 
to  render  the  lending  of  it  more  extensively  beneficial." 

In  a  matter  so  capable  of  oppression  as  the  lending  of 
money,  the  Legislature  has  deemed  it  wise  to  regulate  the 
limit  of  what  is  a  reasonable  exaction  for  its  use,  since  all 
interest  is  the  creation  of  statute.  Beaman  v.  Moore,  supra. 
As  to  lenders  upon  a  lawful  rate  of  interest,  the  Legislature 
has  looked  upon  them  with  a  favorable  eye  and  of  late  years 
has  raised  the  limit  from  six  to  eight  per  cent.  But  there  is 
nothing  in  the  action  of  the  Legislature,  nor  in  the  circum- 
stances of  the  day,  which  indicates  that  this  is  a  propitious 
time  to  relax  the  restrictions  placed  heretofore  upon  the 
illegal  exactions  of  those  who  would  use  their  money  con- 
trary to  law,  and  yet  call  upon  the  law  to  aid  them,  directly 

or  indirectly,  to  secure  their  unlawful  gains. 

Error. 

Burwell,  J.  (dissenting):  I  cannot  agree  to  the  conclu- 
sions of  the  Court  in  this  appeal,  and  deem  it  proper  to  give 
the  grounds  of  my  dissent.  By  the  terms  of  the  statute 
which  was  in  force  in  this  State  before  the  Act  of  1866,  all 
contracts  founded   upon   an    usurious  consideration    were 
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declared  to  be  void,  and  according  to  all  the  authorities, 
promissory  notes  thus  expressly  avoided  are  void  in  the 
hands  of  endorsees  for  value  without  notice. 

By  the  Act  of  1866  the  legal  rate  was  fixed  at  6-  per  cent., 
with  a  proviso  allowing  8  per  cent,  to  be  charged  for  money 
loaned,  if  the  contract  was  in  writing,  and  signed  by  the 
party  to  be  charged;  and  it  was  therein  enacted  that  if  a 
greater  than  the  legal  rate  was  charged,  the  interest  should 
not  be  recoverable.  This  law,  as  was  said  by  Justice  Dil- 
i-ard,  in  Bank  v.  Lutterloh,  81  N.  C,  144,  introduced  a  new 
theory.  It  was  an  expression  of  the  popular  will.  It  did 
not  declare  the  contract  void  in  whole  or  in  part.  It  did 
declare  that  the  contract,  so  far  as  it  related  to  interest,  was 
not  enforcihle  in  the  Courts,  that  it  could  not  be  collected  by 
law,  and  in  effect  it  enacted  that  so  much  of  the  contract  as 
concerned  the  rate  of  interest  was  void,  the  word  "void" 
being  used  here  as  it  is  in  Moore  v.  Woodward,  83  N.  C,  531. 

Speaking  accurately,  the  contract  for  interest  in  excess  of 
the  legal  rate  was  made  by  that  act,  not  void,  but  illegal. 

This  act  remained  in  force  until  1875,  when  the  Legisla- 
ture adopted  a  law  which  distinctly  declared  "  void  "  all  con- 
tracts, both  as  to  principal  and  interest,  if  a  greater  than  the 
legal  rate  was  charged.  When  this  statute  went  into  effect, 
what  are  called  usurious  contracts,  and  all  notes,  bonds,  etc., 
founded  on  such  contracts,  were  not  only  illegal,  but  void. 

At  January  Term,  1874,  of  this  Court,  the  case  of  Glenn  v. 
Bank  was  decided  (70  N.  C,  191),  and  Justice  Rodman  said 
in  his  opinion  filed  in  that  cause:  "  If  the  statute  declares  a 
security  void,  it  is  void  in  whosesoever  hands  it  may  come.  If, 
however,  a  negotiable  security  be  founded  on  an  illegal  con- 
sideration (and  it  is  immaterial  whether  it  be  illegal  at  com- 
mon law  or  by  statute),  and  no  statute  says  it  shall  be  void, 
the  security  is  good  in  the  hands  of  an  innocent  holder, 
or  of  one  claiming  through  such  a  holder.  The  case  of  Hay 
v.  A  ding,  16  Ad.  &  Ellis,  423,  is  a  notable  illustration  of  the 
32 
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difference.  Gaming  securities  were  declared  void  by  9  Anne, 
ch.  14,  §  1,  and  it  was  held  that  they  were  void  in  the  hands 
of  a  bona  fide  innocent  endorsee.  The  act  of  5  and  6  Wil- 
liam, ch.  41,  §  1,  modified  the  act  of  Anne,  and  declared  they 
should  be  illegal.  The  Court  held  that  after  that  act  they 
could  be  recovered  on  by  an  innocent  holder." 

It  is  to  be  presumed  that  the  Act  of  1874-5  enacted  as  it 
was  one  year  after  that  announcement  of  the  rule  of  law,  was 
framed  by  men  acquainted  with  that  decision,  and  that  it 
was  then  provided  that  all  usurious  contracts  should  be  void, 
in  order  that  they  might  be  invalid  in  whosesoever  hands  they 
might  come. 

In  1876-7  another  change  was  made  in  the  law,  and  the 
statute  then  enacted  is  in  force  at  this  time.  That  act  no- 
where, in  totidem  verbis,  declares  void  a  contract  for  interest  in 
excess  of  the  legal  rate.  It  is  to  be  presumed  that  this  enact- 
ment was  also  framed  in  distinct  recognition  of  the  rule  laid 
down  by  the  learned  Justice  in  Glenn  v.  Bank,  supra,  and  I 
think  much  significance  is  to  be  attached  to  the  fact  that, 
with  this  rule  thus  brought  to  its  attention,  the  Legislature 
repealed  a  law  which  declared  all  such  contracts  void,  and 
adopted  one  which  omitted  to  so  declare  them.  And  here  it 
may  be  well  to  note  the  often  inaccurate,  or,  rather,  mislead- 
ing use  of  the  word  "  void  "  in  statutes  and  reports.  Parker, 
C.  J.,  in  Somes  v.  Brewer,  2  Pick.,  183,  says  of  the  words"  void 
and  voidable,"  that  they  "have  not  always  been  used  with 
nice  discrimination.  Indeed,  in  some  books  there  is  a  great 
want  of  precision  in  the  use  of  them."  And  he  adds  that; 
for  the  purposes  of  the  case  he  was  considering,  "the  term 
4  void '  will  be  used  to  express  that  which  is  in  its  very  creation 
wholly  without  effect,  an  absolute  nullity."  In  Baucom  v. 
Smith,  06  N.  C,  538,  Pearson,  C.  J.,  said  of  the  bond  there 
in  suit,  that  it  "  was  void  in  the  hands  of  the  obligee  for  the 
illegality  of  consideration;"  and  then  he  adds:  "Had  the 
bond  been  assigned  before  it  was  due,  the  assignee  for  val- 
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uable  consideration,  and  without  notice,  could  have  main- 
tained an  action  to  enforce  payment.  This  is  settled.  Hen- 
derson v.  Shannon,  1  Dev.,  147."  Numerous  instances  of  this 
use  of  the  word  "void"  could  easily  be  cited  from  our 
reports.  Justice  Reade  makes  similar  use  of  the  word  in 
Ooor  v.  Spicer,  65  N.  C,  401.  What  he  there  says  may  well 
be  quoted  here :  "Except  as  otherwise  provided  by  statute,  a 
negotiable  instrument  void  as  between  the  original  parties,  by 
reason  of  any  illegality  in  the  consideration,  was  neverthe- 
less good  in  the  hands  of  an  endorsee  for  value  and  without 
notice." 

If  it  be  said  that  the  effect  of  the  provision  of  the  Act  of 
1876-77  is  to  make  void  all  contracts  entered  into  contrary 
to  its  provisions,  it  is  to  be  replied  that,  in  the  interest  of 
commerce  and  trade,  bona  fide  purchasers  of  commercial 
paper  are  favorites  of  the  law  of  every  enlightened  nation, 
and,  at  this  day  at  least,  it  is  not  allowable  to  destroy,  by  an 
inference,  negotiable  instruments  in  the  hands  of  such  pur- 
chasers. The  rule  is,  as  I  understand,  that  if  the  maker  of 
a  negotiable  note  contests  the  right  of  one  who  has  acquired 
it  by  endorsement,  for  value,  before  maturity  and  without 
notice  of  any  defence,  to  recover  of  him  the  amount  of  the 
note,  he  must  be  able  to  show  a  statute  that,  in  totidem  verbis, 
declares  the  note  to  be  void,  or  one  that  makes  the  contract 
illegal,  and,  expressly  or  by  necessary  implication,  declares  that 
this  illegality  shall  avoid  the  contract  and  all  securities  given 
in  fulfilment  of  such  illegal  contract,  into  whosesoever  hands 
they  may  come,  and  thus  render  them  unenforcible  in  the 
Courts.  Story  on  Prom.  Notes,  §192;  Converse  v.  Foster,  32 
Vt.,  828.  In  sections  807  and  808  of  Daniel  on  Neg.  Inst., 
it  is  said  that  "in  many  localities  negotiable  instruments 
executed  upon  gaming  or  usurious  considerations  are  upon 
the  same  footing  as  those  executed  for  other  illegal  considera- 
tions— that  is,  void  between  the  parties,  but  valid  in  the 
hands  of  a  bona  fide  holder";      *      *      *     and  that  "  where 
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the  instrument  was  executed  upon  an  illegal  consideration, 
especially  if  illegal  by  statute  (but  not  absolutely  avoiding 
the  instrument),  it  throws  upon  the  holder  the  burden  of 
proving  bona  fide  ownership  for  value,  *  *  *  and  in  all 
cases  where  the  statute  does  not  declare  the  instrument  void, 
bona  fide  ownership  for  value  being  proved,  the  holder  is 
entitled  to  recover/'  The  reason  of  this  rule  is  well  stated 
in  Bonk  v.  Pralher,  12  Ohio  St.  Rep.,  497,  as  follows:  "The 
cardinal  principle  of  the  commercial  law  which  protects  com- 
mercial paper,  regular  upon  its  face  and  negotiated  before 
its  maturity,  cannot  be  otherwise  vindicated;  and  this  is  of 
much  more  importance  than  that  one  who  has  received  the 
benefits  of  the  paper  should  be  compelled  to  perform  an 
engagement  which  he  voluntarily  made."  In  Converse  v. 
Foster,  svpra,  the  rule,  as  I  conceive  it  to  be,  is  thus  expressed 
by  Poland,  J.:  "The  English  statutes  against  usury  and 
gaming  not  only  impose  a  penalty  for  such  ilk  gal  acts,  but 
expressly  declare  that  all  notes,  bills,  bonds  and  other  securi- 
ties given  for  such  illegal  consideration  shall  be  utterly  voicL 
All  the  cases  that  have  been  cited,  and  all  that  can  be, so  far 
as  we  know,  both  English  and  American,  upon  this  subject, 
turn  upon  this  very  distinction  and  difference  between  the 
statutes.  In  those  cases  in  which  the  Legislature  has  declared 
that  the  illegality  of  the  contract  or  consideration  shall  make 
the  security,  whether  bill  or  note,  void,  the  defendant  may 
insist  on  such  illegality,  though  the  plaintiff,  or  some  other 
party'between  him  and  the  defendant,  took  the  bill  or  note 
bona  fide  and  gave  a  valuable  consideration  for  it.  But,  unless 
it  has'been  so  expressly  declared  by  the  Legislature,  illegality 
of  consideration  will  be  no  defence  in  an  action  at  the  suit 
of  a  bona  fide  holder  for  value  without  notice  of  the  illegality." 
A  recognition  of  the  principle  thus  well  expressed  may  be 
seen,  I  think,  in  the  chapters  of  the  Revised  Code  that  relate 
to  usury  and  gaming,  and  in  the  Act  of  1874-75,  above 
referred  to. 
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In  Moore  v.  Woodward,  supra,  the  learned  Justice  who 
delivered  the  opinion  9ays :  "  Under  our  present  statute,  while 
the  contract  is  valid  as  to  the  principal,  a  stipulation  for 
usurious  interest  secured  by  a  separate  bond  and  mortgage 
therefor  ought,  as  between  the  parties  at  least,  on  plea  of  the 
illegality,  to  bar  the  direct  collection  of  the  same  by  an  action 
therefor."  In  a  former  part  of  the  opinion  he  had  remarked 
that,  under  the  provision  of  the  Revised  Code,  an  usurious 
contract  was  void,"  in  whosesoever  hands  it  might  come."  His 
subsequent  statement,  quoted  above,  seems  to  indicate  that 
he  thought  that  contracts  made  in  contravention  of  the  pro- 
vision of  the  present  law,  which  lie  was  discussing,  were 
illegal  and  were  void  as  between  the  parties,  but,  being  only 
illegal,  were  not  void  in  whosesoever  hands  they  might  come — 
evidently  having  in  mind  the  rule  laid  down  by  Justice  Rod- 
man in  Olenn  v.  Bank,  supra. 

The  Act  of  1876-77  (The  Code,  §  3S36),  which  we  are  con- 
struing, is,  in  all  essential  particulars, copied  from  the  National 
Banking  Act  (Revised  Statutes,  §5198).  The  words  are  almost 
identical.  The  forfeitures  and  penalties  are  the  same.  The 
Supreme  Court  of  the  United  States  has  held,  in  Oates  v. 
Bank,  100  U.  S.,  239,  that  that  act  "does  not  declare  the  con- 
tract under  which  the  usurious  interest  h  paid  to  be  void," 
and  it  is  to  be  noted  that  this  language  is  used  by  that  Court 
in  drawing  a  contrast  between  the  act  it  was  construing  and 
the  law  of  Marylaud,  which  did  declare  all  usurious  contracts 
void,  and  therefore  not  enforcible  even  in  the  hands  of  bona 
fide  endorsees.  We  therefore  have  an  adjudication  of  the 
point  under  discussion  from  the  highest  Court. 

In  conclusion,  our  statute  does  not  expressly  make  void 
notes  giveu  for  an  usurious  consideration.  It  is  not  a  neces- 
sary inference  from  its  provisions  that  the  Legislature 
intended  they  should  be  sx  I  think,  therefore,  that,  though 
the  note  here  in  suit  is  founded  upon  an  illegal  considera- 
tion, it  is  recoverable  in  the  hands  of  a  bona  fide  holder  for 
value  and  without  notice. 
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G.  W.  WILLIAMS  et  al.  v.  J.  R.  JUSTICE  et  al.* 

While  an  arbitrator  in  a  submission,  under  a  rule  of  Court,  has  a  limited 
power  to  make  amendments,  it  does  not  extend  to  the  making  of 
new  parties  and  when  such  are  made  without  the  consent  of  all 
parties  the  award  will  be  set  aside. 

• 

This  action  was  a  creditor's  bill,  which  was  referred,  at  Fall 
Term,  1892,  of  the  Superior  Court  of  Haywood  County,  by 
consent,  to  W.  B.  Ferguson,  an  attorney  of  the  Court,  as 
arbitrator. 

The  cause  was  heard  at  Spring  Term,  1893,  of  said  Court, 
before  Graves,  J.  Upon  the  plaintiffs*  motion  to  confirm  the 
award  and  for  judgment,  the  counsel  for  the  defendants 
resisted  the  motion  upon  the  ground  that  the  arbitrator  had 
no  power  to  make  E.  P.  Hyatt  and  F.  T.  Hyatt  parties,  he 
having  objected  at  the  time  that  it  was  allowed,  and  excepted 
thereto. 

His  Honor  refused  the  plaintiffs'  motion  and  set  aside  the 
award,  from  which  ruling  the  plaintiffs  appealed. 

Mr.  J.  M.  Moody,  for  plaintiffs  (appellants). 
Mr.  G.  S.  Ferguson,  for  defendants. 

Ptr  Curiam:  While  an  arbitrator  in  a  submission,  under 
a  rule  of  Court,  has  a  limited  power  to  make  amendments 
(Morse  on  Arb.  and  Award,  207)  it  does  not  extend  to  the 
making  of  new  parties,  and  when  such  are  made  the  award 
will  be  set  aside,  unless  it  appears  that  all  parties  consented. 
There  are  several  defendants,  and  it  appears  that  their  attor- 
ney objected  to  the  making  of  new  parties.  This,  of  course, 
must  be  taken  as  the  objection  of  all  of  the  defendants,  and 
it  is  not  insisted  that  more  than  one  of  them  consented.  As 
to  this  defendant  (Chapman)  he  asked  the  Court,  in  his 

♦Burwell,  J.,  did  not  Bit  on  the  hearing  of  this  case. 
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answer,  to  hold  that  there  was  no  cause  of  action  stated  in 
the  complaint  against  him,  and  prayed  that,  if  the  Court 
held  otherwise,  the  Hyatts  should  be  made  parties  plaintiff. 
The  arbitrator,  over  the  objection  of  all  the  defendants,  made 
the  new  parties  upon  the  ground  that  the  said  defendant 
Chapman  had  asked  for  such  an  order,  but  this  was  not  bind- 
ing on  the  other  defendants,  and  it  must  follow  that  his 
Honor  was  correct  in  his  ruling.  Affirmed. 


JULIA  E.  LYMAN  et  al.  v.  H.  M.  RAMSEUR  et  al. 
Practice — Case  on  Appeal — Service. 

1.  Where  there  is  no  case  on  appeal  settled  by  the  Judge,  and  it  does  not 

appear  from  the  record  that  either  the  appellant's  "case"  or  the 
44 counter-case"  was  served  in  time,  or  service  thereof  admitted, 
this  Court  will  disregard  both  and  affirm  the  judgment,  unless 
error  appears  on  the  face  of  the  record.  If  both  had  been  served 
in  time  the  appellee's  counter-case  would  be  held  as  the  case  on 
appeal,  since  the  appellant  would  be  deemed  to  have  acquiesced 
therein  by  not  referring  it  to  the  Judge  to  settle  the  case. 

2.  Where,  in  a  decree  of  confirmation  of  sale  of  land,  the  purchase- 

money  was  directed  to  be  paid  into  the  Clerk's  office,  and  it  was  also 
provided  that,  upon  the  payment  of  said  sum  by  the  purchaser  to 
the  commissioner,  the  latter  should  execute  to  the  former  a  good 
and  sufficient  deed,  it  is  hypercritical  to  suggest  that  the  purchaser 
is  ordered  to  pay  the  purchase-money  twice. 


Motion,  made  at  March  Term,  1893,  of  Buncombe  Superior 
Court,  before  Graves,  «/.,  to  confirm  the  sale  of  the  lands 
described  in  the  pleadings,  made  by  D.  C.  Waddell,  as  com- 
missioner, who  reported  the  purchase  by  W.  M.  Cocke,  Jr.,  at 
$3,000. 

The  sale  was  confirmed  and  judgment  rendered  for  $3,000 
against  Cocke,  who,  among  other  exceptions  filed  to  the  judg- 
ment thereon,  objected  as  follows: 
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"  3.  For  that  the  judgment  contains  inconsistent  and  repug- 
nant provisions,  to- wit,  said  Cocke  is  required  by  it  to  pay 
into  the  office  of  the  Clerk  of  the  Superior  Court  by  the  15th 
day  of  April,  lb93,  the  sum  of  $3,000,  to  be  applied  as  by 
the  judgment  directed ;  and  it  is  further  adjudged  that  upon 
the  payment  to  D.  C.  Waddell,  commissioner,  by  William  M. 
Cocke,  Jr.,  the  sum  bid  by  him  at  said  sale,  to-wit,  the  sum 
of  $3,000,  that  the  said  D.  C.  Waddell,  commissioner,  shall 
execute  and  deliver  to  the  said  William  M.  Cocke,  Jr.,  a  good 
and  sufficient  deed  of  conveyance  for  the  land  so  purchased 
by  him  at  the  said  sale,  and  the  said  D.  C.  Waddell,  commis- 
sioner, is  hereby  authorized  and  empowered  so  to  do. 

"Said  Cocke  cannot  know  how  to  obey  these  two  inconsis- 
tent provisions  of  said  judgment,  unless  he  pays  the  sum  of 
$6,000,  $3,000  into  the  office  of  the  Clerk  and  $3,000  to  D.  C. 
Waddell,  commissioner." 

There  was  no  demand  for  a  judgment  of  $6,000  against 
said  Cocke,  and  nothing  in  the  report  of  the  commissioner  or 
in  the  record  to  warrant  such  judgment. 

The  facts  with  reference  to  the  appeal  aie  stated  in  the 
opinion  of  Associate  Justice  Clark. 

Mr.  Thomas  A.  Jones,  for  plaintiff. 

Messrs.  F.  I.  Osborne  and  Batchelor  &  Divcrevx,  for  defen- 
dants (appellant*). 

Clark,  J.:  There  is  no  case  settled  by  the  Judge.  There 
is  before  us  simply  the  'case  on  appeal,"  prepared  by  appel- 
lant, and  the  "counter-case"  of  the  appellee.  If  it  appeared 
that  these  had  been  served,  or  that  service  had  been  accepted 
within. the  time  allowed  by  statute,  the  appellee's  counter- 
case  woul  1  be  held  the  case  on  appeal,  since  the  appellant 
acquiesced  in  the  same  by  not  referring  it  to  the  Judge  to 
settle  the  case.  Owens  v.  Phelps,  92  N.  C.,231 ;  Jones  v.  Call, 
93  N.  C,  170.     But  it  does  not  appear  from  the  record  that 
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either  case  on  appeal  was  served  in  time,  and  hence  the  Court 
must  disregard  both,  unless  such  service  in  time  is  admitted. 
Gumming*  v.  Hvffman,  at  this  term.  As  this  is  not  admitted 
the  judgment  below  must  be  affirmed,  unless  there  is  error 
upon  the  face  of  Ihe  record  proper  and  the  argument  here 
was  restricted  to  that  point.  Clark's  Code  (2d  Ed.),  5^0,  and 
cases  there  cited. 

The  only  error  upon  the  face  of  the  record  which  is  sug- 
gested on  the  argument,  or  which  appears  to  us  by  inspec- 
tion, is  that  there  is  a  possible  ambiguity  or  inconsistency  in 
directing  the  $3,000  purchase-money  to  be  paid  into  the 
Clerk's  office,  and  also  directing  that  upon  the  payment  of 
said  sura  by  the  purchaser  to  the  commissioner,  he  shall  exe- 
cute to  the  purchaser  a  good  and  sufficient  conveyance.  It 
seems  to  us  that  the  exception  is  hypercritical.  There  is  but 
one  $3,000  that  is  claimed.  That  was  directed  to  be  paid  by 
the  date  mentioned  in  the  judgment,  and  thereupon  the 

commissioner  was  directed  to  convey  the  title. 

No  Error. 


WILLIAM  REDMOND  et  al.  v.  J.  A.  MULLENAX. 

Practice — Issues  for  the  Jury — Discretion  of  Trial  Judge — 
Defective  Proces*,  Amendment  of— Blank  Summons—  Grant — 
Surveyor's  Plat — Evidence — Exceptions  to  Charge. 

1.  The  trial  Judge  has  power  in  the  exercise  of  a  sound  discretion  to  set- 

tle the  issues  for  the  jury,  and  such  exercise  is  not  reviewable  in 
this  Court,  unless  the  record  shows  that  the  form  of  the  issues  was 
such  as  to  preclude  the  complaining  party  from  having  presented 
to  the  jury  some  view  of  the  law  arising  out  of  the  evidence. 

2.  Although  a  summons  be  informal  in  some  respects,  or  even  defective 

in  failing  to  contain  everything  requisite  under  the  statute,  yet,  if 
it  bears  internal  evidence  of  its  official  origin  and  of  the  purpose 
for  which  it  was  issued,  its  informality  and  defects  may  be  cured 
by  amendment;  but  where  it  is  not  signed  or  does  not  bear  a  seal, 
or  otherwise  show  its  official  character,  it  is  nothing  more  than  a 
blank,  and  a  Judge  has  no  authority  to  permit  to  be  amended. 
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3.  The  original  plat  of  the  survey  required  to  be  attached  to  a  grant  of 

land,  when  issued  by  the  State,  is  made  a  part  of  the  grant  for  the 
purpose  of  indicating  the  shape  and  location  of  the  boundary,  and 
is  evidence,  though  not  conclusive,  to  be  submitted  to  the  jury  as 
to  the  true  shape  and  location  of  the  land. 

4.  Only  assignments  of  error  made  below  and  founded  upon  exceptions 

submitted  in  apt  time  will  be  considered  in  this  Court. 

This  is  an  action  to  recover  land,  tried  before  Mclver,  J., 
and  a  jury,  at  Spring  Term,  1893,  of  Henderson  Superior 
Court. 

The  plaintiffs  claimed  title  under  a  grant  from  the  State 
of  North  Carolina  to  one  Tench  Cox,  dated  the  25th  day  of 
June,  1796,  and  mesne  conveyances  down  to  themselves. 

The  first  call  in  the  Tench  Cox  grant  was:  "Beginning 
at  a  poplar  in  the  South  Carolina  boundary  line,  and  runs 
north,"  etc.  It  was  admitted  that  the  poplar  was  the  begin- 
ning corner.  The  last  call  but  one  was :  "  Thence  south 
106  chains  to  a  stake  in  the  South  Carolina  line."  The  last 
call:  "Thence  ea9t  with  the  South  Carolina  line  to  the 
beginning." 

The  defendant  claimed  title  under  a  grant  from  the  State 
to  one  Kuykendall,  dated  the  2d  day  of  February,  1882, 
and  thence  by  mesne  conveyances  to  himself. 

The  grant  recited  that  the  money  to  secure  the  same  was 
paid  into  the  State  Treasury  on  the  31st  day  of  December, 
1881. 

The  plaintiffs  claimed  that  their  southern  boundary  line 
was  a  direct  line  from  the  terminus  of  the  last  call  but  one, 
"south  106  chains  to  the  beginning,"  which  would  include 
the  land  in  controversy. 

The  defendant  claimed  that  plaintiffs'  southern  boundary 
line  was  a  line  running  due  east  from  a  point  on  the  line  of 
106  chains  to  the  poplar,  the  beginning  corner  of  the  Cox 
grant,  which  would  not  include  the  land  in  controversy;  that 
even  if  plaintiffs'  contention  as  to  boundary  was  correct,  he 
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had  been  in  possession  of  said  land  under  color  of  title  for 
more  than  seven  years  prior  to  the  commencement  of  this 
action. 

The  plaintiffs  tendered  the  following  issues: 

"Are  the  plaintiff*  the  owners  of  and  entitled  to  the  pos- 
session of  the  land  described  in  the  complaint?" 

"  Where  is  the  southern  boundary  of  the  plaintiff^  grant, 
as  described  on  the  plat?1' 

"  Has  defendant  had  such  possession  of  the  land  by  him  as 
to  ripen  his  color  of  title  into  a  perfect  title?  " 

"  Is  defendant  in  the  wrongful  possession  6f  any  part  of 
plaintiffs' land?" 

"  What  damage  are  plaintiffs  entitled  to  recover?" 

The  Court  submitted  the  following  issues: 

"1.  Are  the  plaintiffs  the  owners  and  entitled  to  the  pos- 
session of  the  land  in  controversy  ?"    Answer:  "  No." 

"  2.  Is  the  defendant  in  the  unlawful  possession  of  any 
part  of  said  land?"    Answer:  "No." 

"3.  What  damage  are  plaintiffs  entitled  to  recover?" 
Answer :  "  None." 

The  plaintiffs  excepted  to  the  issues  submitted. 

The  plaintiffs  introduced  in  evidence  certain  Acts  of  the 
Legislature  of  North  Carolina  from  1803  to  1814,  for  the  pur- 
pose of  showing  that  the  South  Carolina  line  was  not  estab- 
lished, as  contended,  at  the  time  of  the  issuing  of  the  Cox 
grant  in  1796.  There  was  evidence  tending  to  show  that  the 
land  in  controversy  was  west  of  the  termination  of  the  line 
of  1772.  There  was  also  evidence  tending  to  show  that  the 
South  Carolina  line,  as  it  was  understood  to  exist  at  the  time 
of  issuing  of  plaintiffs'  grant  (Cox  grant),  was  a  line  west 
from  the  poplar,  to  and  beyond  the  line  in  plaintiff*'  grant, 
and  deeds  running  south  106  chains,  being  next  to  the  last 
call  in  said  grant. 

The  plaintiffs  requested  numerous  special  instructions  to 
the  jury,  all  of  which  were  given  by  the  Court,  except  the 
following: 
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11  If  the  plaintiffs  on  the  15th  day  of  January,  1881),  applied 
to  the  Clerk  for  a  summons,  and  filed  his  prosecution  bond, 
and  the  Clerk  issued  the  summons,  even  wi  hout  signing  the 
same,  and  docketed  the  case  in  January,  188!*,  as  thown  by 
the  record,  this  action  of  the  plaintiff*  would  be  sufficient  to 
arrest  the  running  of  the  statute.'1 

This  was  refused  by  the  Court,  because  there  was  no 
evidence  in  support  of  the  prayer  asked,  the  evidence  being 
that  a  blank  summons  was  taken  from  the  office  of  the  Clerk 
by  Mr.  Justice,  agent  for  the  plaintiff,  which  was  taken  to  the 
office  of  Mr.  Smith,  one  of  the  attorneys  for  the  plaintiff,  who 
filled  out  the  summons  and  bond  in  his  office;  that  the 
summons  was  never,  in  fact,  issued  or  served.  Plaintiffs 
excepted. 

The  Clerk  stated  that  he  did  not  know  when  the  entry  on 
his  docket,  u Issued  January  15,  1889,"  was  made;  that  his 
custom  was  to  make  such  entry  when  the  summons  issued. 
There  was  evidence  that  defendant  left  the  State  and  went 
to  South  Carolina  16th  of  January,  for  the  purpose,  as  he 
testified,  of  putting  up  tombstones  to  his  child's  grave ;  that 
he  knew  nothing  about  the  suit  until  after  his  return. 

The  defendant  asked  the  Court  to  submit  to  the  jury  sun- 
dry special  instructions,  all  of  which  were  refused,  except  the 
following: 

"  The  original  plat  in  doubtful  questions  of  boundary  is 
evidence  of  the  true  shape  of  the  land,  and  of  the  intent  of 
the  contracting  parties  as  to  the  location  of  the  lines,  and 
such  intent  in  such  cases  determines  the  true  location." 
Plaintiffs  excepted. 

The  defendant  testified  that  he  went  into  the  possession  of 
the  land  in  controversy  on  the  8th  day  of  January,  1879,  and 
had  been  in  the  open  and  continuous  possession  since  said 
time.     There  was  no  evidence  to  the  contrary. 

After  the  evidence  was  all  in,  the  plaintiff  moved  that  the 
Clerk  be  allowed  to  sign  the  summons  of  the  15th  of  Janu- 
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ary,  1889,  which  motion  was  refused,  upon  the  ground  that 
the  Court  had  no  authority  to  allow  the  same,  it  not  being 
an  amendment  to  the  process. 

Upon  the  question  of  location  the  Court  charged  the  jury 
that  the  rule  is,  if  the  beginning  is  admitted,  or  proved,  and 
only  courses  and  distances  are  given,  the  lines  must  be  run 
by  the  course  and  distance,  but  if  in  addition  to  course  and 
distance  natural  objects,  marked  trees,  or  lines  of  other  tracts, 
are  called  for,  these,  when  shown,  will  control,  but  if  none 
such  can  be  found  then  course  and  distance  must  control  in 
fixing  the  boundary  line  or  lines. 

"Applying  this  rule  you  are  instructed  that  if  you  find 
from  the  evidence  that  the  last  course  of  the  Cox  grant  but 
one  is  the  chestnut  (144  on  plat),  the  course  and  distance 
from  that  point  ?outh  106  chains  to  a  stake  in  the  South 
Carolina  line  will  be  controlled  by  that  line  as  it  was  recog- 
nized and  existed  in  1776,  if  found;  but  if  not  found  course 
and  distance  south  106  chains  must  control,  and  the  south- 
ern boundary  of  the  plaintiffs'  land  will  be  a  direct  line  from 
that  point  to  the  beginning  at  the  poplar,  regardless  of  course 
and  distance.  If  you  find  from  the  evidence  and  the  instruc- 
tions given  that  the  Cox  grant  includes  the  land  in  contro- 
versy, you  will  respond  Yes  to  the  first  issue,  unless  you 
shall  find  the  defendant  has  been  in  the  continuous  adverse 
possession  for  seven  years  under  color  of  title  before  the  com- 
mencement of  this  action,  and  if  you  so  find,  you  will  respond 
No  to  the  first  issue.  You  are  also  instructed  that  this  action 
commenced  on  the  15th  day  of  May,  1889,  and  defendant's 
color  of  title  began  February  2,  1882  " 

Verdict  and  judgment  for  the  defendant,  and  plaintiffs 
appealed. 

9 

Messrs.  Justice  &  Justice,  for  plaintiffs  (appellants). 
Messrs.  T.  R.  Hickman  and  S.  V.  Piclunt,  for  defendant. 


510  IN  THE  SUPREME  COURT.  [Vol. 


Redmond  v.  Mullenax. 


Avery,  J.:  The  Court  submitted  the  three  issues  usually 
adopted  in  actions  for  possession  of  land,  and  there  was  no 
error  in  the  refusal  to  allow  the  jury  to  pass  upon  the  more 
specific  inquiries  suggested  by  the  plaintiffs.  The  Court  set- 
tled the  issues  in  the  exercise  of  a  sound  discretion,  which, 
in  that  case,  would  be  reviewable  here  only  on  condition  that 
the  party  complaining  could  show  from  the  record  that  the 
form  of  the  issues  was  such  as  to  preclude  him  from  having 
presented  to  the  jury  some  view  of  the  law  arising  out  of  the 
evidence.  Denmark  v.  Railroad,  107  N.  C,  185;  Boyer  v. 
Teague,  106  N.  C,  576 ;  Emery  v.  Railroad,  102  N.  C,  209 ; 
Bonds  v.  Smith,  106  N.  G,  553.  He  has  not  attempted  to  show 
that  he  was  deprived,  by  the  ruling  excepted  to,  of  the  oppor- 
tunity to  enlighten  the  jury  upon  the  law  applicable  to  the 
facts,  and  it  is  difficult  to  conceive  how  he  could  have  done  so. 
"An  action  is  commenced  as  to  each  defendant  when  the 
summons  is  issued  against  him."  The  Code,  §  161.  Though 
the  paper  purporting  to  be  a  summons  may  be  informal  in 
some  respects,  or  even  defective  in  failing  to  contain  all  that, 
according  to  the  requirements  of  the  statute,  should  appear 
in  it,  its  informality  and  defects  may  be  cured  by  amend- 
ment if  there  is  evidence  upon  its  face  that  it  has  emanated 
from  the  proper  office  and  was  intended  to  bring  the  defen- 
dants into  Court  to  answer  a  complaint  of  the  plaintiff.  Hen- 
derson v.  Graham,  84  N.  C,  496;  Jackson  v.  McLain,  90  N.  G, 
64.  If  the  paper  bear  internal  evidence  of  its  official  origin, 
and  of  the  purpose  for  which  it  was  issued,  it  comes  within 
the  definition  of  original  process,  and  the  broad  discretion 
with  which  Judges  are  clothed  by  section  273  of  The  Code' 
may  be  freely  exercised,  subject  only  to  the  restriction  that 
the  alteration  shall  not  disturb  or  impair  any  intervening 
rights  of  third  parties.  Cheatham  v.  Cruise,  81  N.  C,  343; 
Thomas  v.  Womack,  64  N.  C,  657.  But,  unless  there  is  some- 
thing upon  the  face  of  the  paper  which  stamps  upon  it 
unmistakably  an  official  character,  it  is  not  a  defective  sum- 
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mons,  but  no  summons  at  all — no  more  than  one  of  the  usual 
printed  blanks  kept  by  the  Clerks  of  the  Courts.  The  seal 
of  the  Court  is  evidence  throughout  the  State  of  the  fact  that 
a  paper  to  which  it  is  attached  emanates  from  the  tribunal 
to  which  it  belongs,  and  though  the  Clerk's  signature  is  the 
prescribed  evidence  of  genuineness  as  to  all  process  to  be 
served  in  the  county  in  which  his  Court  is  held,  yet,  if  he 
issue  to  such  county  a  summons  in  the  usual  form,  attested 
by  his  official  seal,  but  not  subscribed,  and  containing  his 
name  only  as  printed  in  the  body  of  the  paper,  the  Court 
has  the  power,  after  the  defendant  has  entered  an  appearance, 
to  amend  by  allowing  the  Clerk  to  sign  his  name.  Hender- 
son v.  Graham,  svpra.  On  the  other  hand,  where  a  summons 
was  issued  to  an  adjacent  county,  signed  by  the  Clerk  of  the 
Superior  Court,  but  not  attested  by  the  seal,  and  served  upon 
the  defendant,  it  was  held  that,  after  an  appearance  by  virtue 
of  such  service,  the  Court  might,  in  its  discretion,  allow  the 
seal  to  be  attached,  as  it  could  also  to  final  process  upon 
which  property  had  been  sold  in  another  county,  and  after 
it  had  been  returned  by  the  officer  who  sold.     Clark  v.  Helen, 

1  Ired.,  421;  Seawell  v.  Bank,  3  Dev.,  279;  Purcell  v.  McFar- 
land,  1  Ired.,  34.  The  cases  cited  mark  the  extreme  limit  to 
which  this  Court  has  gone  in  recognizing  as  valid  and  per- 
fecting by  amendment  defective  process.  We  cannot  extend 
the  discretion  of  the  Court  so  as  possibly  to  include  a  case 
where  counsel  obtains  from  the  Clerk  a  form  of  summons, 
fills  the  blank  in  the  body  of  it,  and,  after  procuring  the 
signatures  of  sureties  on  the  undertaking  endorsed  thereon, 
places  it  in  the  hands  of  the  Sheriff  without  giving  to  the 
Clerk  the  opportunity  to  pass  upon  the  sufficiency  of  the 
security  for  costs,  as  the  statute  (The  Code,  §  211)  requires  him 
to  do.  The  issuance  of  the  summons  in  such  a  case  is  the 
act  of  the  attorney — not  of  the  Clerk — and  the  paper  is  void 
as  process  and  incurable  by  amendment.    Sheppard  v.  Love, 

2  Dev.,  148.     Even  between  the  parties,  we  cannot,  by  amend- 
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ment,  give  such  a  paper  relation  back  to  the  time  when,  as 
an  unsigned  and  unattested  summons,  it  issued.  The  seal, 
though  not  required,  or  the  signature,  though  not  imparting 
authenticity  in  the  county  to  which  the  summons  issues,  is 
evidence  of  the  fact  that  the  Clerk  has  approved  the  prose- 
cution bond  or  permitted  the  issuance  on  a  proper  affidavit; 
and  when  the  defendant  waives  the  informality  or  irregu- 
larity by  appearing,  the  curative  power  of  amendment  may 
be  invoked,  but  not  when  there  is  nothing  upon  the  face  of 
the  paper  to  give  assurance  that  it  received  the  sanction  of 
the  Clerk  before  it  was  delivered  to  the  Sheriff  to  be  served. 
There  was  no  error  in  the  ruling  of  the  Judge  that  he  had 
no  authority  to  amend  the  summons.  Here,  however,  the 
appearance  was  entered  after  the  service  of  a  second  sum- 
mons of  later  date  and  in  proper  form. 

The  surveyor  is  required  by  the  statute  (The  Code,  §  2769), 
upon  receiving  the  entry  and  surveying  its  boundaries,  to 
make  two  fair  plats,  one  of  which  is  to  be  attached  to  the 
grant  when  issued,  and  the  other  filed  in  the  office  of  the 
Secretary  of  State.  The  original  plat  is  thus  made  a  part  of 
the  grant  for  the  purpose  of  indicating  the  shape  and  loca- 
tion of  the  boundary,  and  is,  of  course,  evidence,  though  not 
conclusive,  to  be  submitted  to  the  jury  as  to  the  true  shape 
and  location  of  the  land.  Even  field  notes  of  the  original 
survey  of  the  boundary  line  between  North  Carolina  and 
Tennessee,  when  properly  identified,  were  declared  admissible 
as  tending  to  show  the  location  of  that  line,  when  called  for 
in  a  grant.     Dvggtr  v.  McKesaon,  100  N.  C,  9. 

Upon  examining  the  record  it  does  not  appear  that  the 
plaintiffs  excepted  to  the  charge  of  the  Court  on  the  question 
of  the  location  of  the  boundary  lines,  on  the  ground  that  it 
was  not  sufficiently  specific.  The  abstract  propositions  set 
forth  in  the  record  are  correct  statements  of  the  general  prin- 
ciples applicable  in  such  cases,  and  in  the  absence  of  such 
exception,  it  does  not  appear  that  the  charge  did  not  embody 
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more  definite  instructions  directed  to  the  facts  in  this  case. 
The  statement  of  the  case  on  appeal  does  not  purport  to  set 
forth  the  charge  in  full.  We  can  only  consider  assignments 
of  error  made  below  and  founded  upon  exceptions  submitted 
in  apt  time.     There  is  No  Error. 


R.  B.  LENOIR  et  al.  v.  VALLEY  RIVER  MINING  COMPANY  et  al.* 

Ejectment — Ttnanto  in   Common — Written  Agreement — Regis- 
tration— Adverse  Possession. 

1.  An  instrument  which  is  neither  a  conveyance  of  land,  nor  a  contract 

to  convey,  nor  lease  of  land,  but  only  an  agreement  for  a  division 
of  the  proceeds  of  sales  thereafter  to  be  made  of  land  and  authority 
to  one  to  take  entire  control  and  management  of  sales  of  land  for 
the  parties,  is  not  required  to  be  registered  by  the  Act  of  1885, 
(chap.  147),  and  an  objection  to  its  admissibility  as  evidence  on 
the  ground  that  it  was  registered  after  the  time  prescribed  by  the 
said  Act  of  1885  is  untenable. 

2.  A  party  in  possession  of  land  as  tenant  in  common  with  another  can- 

not acquire  title  as  to  the  interest  of  the  other  tenant  in  common  by 
seven  years  adverse  possession  with  color  of  title,  since  it  requires 
twenty  years  of  such  possession  to  amount  to  an  ouster  of  the 
co-tenant.  And  it  makes  no  difference  whether  the  defendant  in 
an  action  to  recover  possession  of  land  is  a  rightful  co-tenant  or 
not,  for  the  plaintiff  must  show  title  against  the  world. 

3.  A  tenant  in  common  is  not  estopped  by  declarations  of  a  co-tenant 

against  his  interest  without  evidence  of  any  authority  of  the  co-ten- 
ant to  bind  him. 

4.  Where  plaintiffs,  in  an  action  to  recover  land,  failed  to  establish  title  to 

the  whole  tract,  but  only  showed  that  they  were  the  owners  of  two- 
thirds,  and  did  not  show  who  was  the  owner  of  the  one-third  claimed 
by  the  defendant,  so  as  to  entitle  them  to  a  judgment  in  behalf  of 
their  co-tenant  if  he  should  be  some  one  other  than  defendant,  the 
plaintiffs  were  entitled  only  to  judgment  for  a  two-thirds  undi- 
vided interest  in  the  land. 


*  Avkby,  J.,  did  not  alt  on  the  hearing  or  this  appeal. 

33 
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This  was  an  action  for  the  recovery  of  laud,  tried  before 
Hoke,  J.,  and  a  jury,  at  Spring  Term,  1892,  of  Cherokee 
Superior  Court. 

Plaintiff  appealed.  The  case  is  sufficiently  stated  in  the 
opinion. 

Mesws.  W.  W.  Jones  and  T.  F.  Davidson,  for  plaintiffs 
(appellants). 

Messrs.  Edward  McCrady  and  J.  W.  Cooper,  for  defendants. 

MacRae,  J. :  This  case  was  here  on  appeal,  and  was  held 
over  for  re-argument  at  September  Term,  1889  (104  N.  C, 
490).  And  at  February  Term,  1890,  a  new  trial  was  granted, 
on  the  ground  that  his  Honor  had  improperly  excluded  evi- 
dence offered  by  defendant  tending  to  show  color  of  title  to 
an  undivided  one-third  of  the  land  in  controversy,  and  pos- 
session thereunder  for  seven  years.  It  comes  up  now  upon 
the  plaintiffs'  appeal  from  a  judgment  that  the  plaintiffs  are 
owners  of  only  an  undivided  two-thirds  of  said  land,  and 
that  they  be  let  into  possession  of  the  same  with  the  defen- 
dant, and  that  plaintiffs  pay  the  costs. 

On  account,  we  presume,  of  delay  in  making  up  the  case 
on  appeal  and  the  loss  of  the  Judge's  notes,  we  regret  to  say 
that  the  interesting  questions  discussed  on  the  argument  are 
not  very  clearly  presented  in  the  case.  According  to  the 
pleadings,  the  plaintiffs,  about  forty  in  number,  aver  that 
they  are  the  owners  and  entitled  to  the  possession  of  the 
land  described  in  the  complaint,  and  that  defendant  Jordan 
is  in  the  wrongful  possession  thereof,  and  withholds  the  same 
from  plaintiffs. 

The  defendant,  the  mining  company,  in  answer,  admits 
that  defendant  Jordan  is  in  possession  of  said  land  as  tenant 
of  said  mining  company,  but  avers  that  his  possession  is  not 
adverse  to  the  plaintiffs. 
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It  avers  that  plaintiffs  are  the  owners  of  an  undivided 
share  or  part  of  said  land,  and  that  it,  the  said  mining  com- 
pany, is  the  owner  of  an  undivided  one-third  of  the  samer 
and  that  it  was  in  possession  as  owner  of  said  undjvided 
interest  for  years  before  the  plaintiffs  acquired  title  to  the 
other  part  thereof,  and  that  for  seventeen  years  there  has 
been  a  joint  possession  of  said  land  by  plaintiffs  and  defen- 
dant, as  tenants  in  common,  and  that  defendant's  possession 
has  been  in  no  way  exclusive  of  plaintiffs'.  It  alleges  fur- 
ther, in  substance,  that  the  plaintiffs,  who  had  always 
admitted  and  recognized  defendant's  title  to  the  undivided 
one-third  of  said  land,  have  purchased  a  pretended  title  to 
the  whole  tract,  and  have  taken  a  deed  for  the  same  to  plain- 
tiffs. The  defendant  demands  judgment  that  it  is  entitled  to 
sixteen-forty-eighths  or  one  undivided  third  part  of  the  prem- 
ises described  in  the  complaint,  and  to  the  joint  possession  of 
the  same  as  co-tenant  with  plaintiffs,  and  to  the  benefit  of 
any  deed  or  deeds,  quitclaims,  release  or  releases  of  any  out- 
standing claims  against  said  property,  which  may  have  been 
made  to  the  plaintiffs  or  to  any  one  or  more  of  them  since 
their  co-tenancy  with  this  defendant. 

The  issues  submitted  by  his  Honor  were — 

"1.  Are  the  plaintiffs  the  owners  of  the  land  sued  for?" 

"  2.  Are  the  defendants  in  the  wrongful  possession  of  such 
land  ?  " 

The  plaintiffs  offered  in  evidence — 

"1.  A  grant  from  the  State  to  S.  W.  Hyatt  for  the  land  in 
controversy,  dated  May  20, 1853." 

4<2.  A  deed  from  R.  H.  Hyatt,  the  only  heir  at  law,  and 
Nancy  A.  Hyatt,  the  widow  of  S.  W.  Hyatt,  to  B.  Y.  McAden, 
March  15,  1873,  by  which  they  l  bargained,  sold,  transferred 
and  quit  claimed  unto  the  said  Bartlett  Y.  McAden  all  their 
interest,  Tight,  claim  and  demand  of  and  into '  the  land 
described  in  the  complaint." 
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"  3.  A  deed  of  the  same  character  from  B.  Y.  McAden  to 
J.  T.  Lenoir,  William  Lenoir,  Dr.  B.  B.  Lenoir  and  Israel  P. 
Lenoir,  14th  April,  1873." 

"  And  the  plaiutiffs  then  introduced  evidence  to  show  that 
they  had  been  in  the  actual  occupation  of  the  land  in  con- 
troversy, claiming  the  same  adversely  against  the  world  since 
the  14th  day  of  April,  1873." 

The  defendant  offered  in  evidence  two  deeds,  by  which  it 
was  made  to  appear  that  long  prior  to  the  execution  of  the 
deed  from  the  widow  and  heir  of  S.  W.  Hyatt,  the  said  S.  W. 
Hyatt  had  conveyed  to  one  A.  J.  Patton  an  undivided  one- 
third  of  said  land,  on  June  6,  1855,  and  that  in  September, 
1856,  the  Coroner  of  Cherokee  County  had  sold  and  conveyed 
under  execution  against  said  S.  W.  Hyatt,  who  was  himself 
Sheriff  of  Cherokee  Countv,  all  of  his  interest  in  said  land  to 
A.  J.  Patton,  and  that  in  December,  1857,  the  Sheriff  of 
Cherokee,  H.  II.  Davidson,  had  again  sold  and  conveyed  all 
the  interest  of  said  Hyatt  in  said  land  to  Drury  Weeks  and 
John  A.  Robinson,  thus  showing  that  said  heir  at  law  and 
widow  had  no  interest  in  said  land  at  the  time  of  the  execu- 
tion of  their  deed  to  McAden.  / 

The  defendant  then  offered  in  evidence  many  deeds  show- 
ing conveyances  through  different  parties  and  in  different 
moieties  from  said  Patton,  Weeks  and  Robinson  to  the  above 
named  Lenoirs.  The  connection  of  the  other  plaintiffs  of 
record  with  the  controversy  is  nowhere  made  to  appear.  We 
presume  they  are  the  heirs  at  law  of  the  said  Lenoirs.  The 
defendant  offered  in  support  of  its  own  title  to  an  undivided 
third  of  said  land  a  deed  trom  W.  N.  Bilbo  to  the  Valley 
River  Mining  Company,  the  defendant,  purporting  to  convey 
said  interest,  dated  6th  January,  18G7. 

The  defendant  then  offered  in  evidence  an  agreement,, 
dated  January  28,  1863,  between  W.  N.  Bilbo,  A.  O.  Lyon 
and  Drury  Weeks,  which  was  objected  to  by  plaintiffs,  u  for 
the  reason  that  the  same  had  been  registered  tifter  the  time- 
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allowed  by  law,"  which  objection  was  overruled  by  his  Honor, 
and  plaintiffs  excepted.  The  reasons  given  by  his  Honor  for 
overruling  the  objection  is,  "the  defendants,  according  to  the 
evidence,  being  tenants  in  common,  and  no  interfering  inter- 
est having  arisen." 

We  do  not  clearly  apprehend  the  reasons  above  stated,  but 
on  examination  of  the  Act  of  1885,  ch.  147,  and  of  the 
"agreement"  objected  to,  we  hold  that  the  instrument  was 
neither  a  conveyance  of  land,  nor  contract  to  convey,  nor 
lease  of  land,  which  by  the  terms  of  the  aforesaid  act,  was 
required  to  be  registered  before  January  1,  1886.  It  is  an 
agreement  between  the  parties  for  a  division  of  the  proceeds 
of  sales  thereafter  to  be  made,  and  an  authority  or  power  to 
said  Bilbo  to  take  entire  control  and  management  of  certain 
sales  of  lands  and  minerals  for  the  parties.  It  is  long  and 
very  obscurely  expressed,  and  not  necessary  to  beset  forth  in 
this  opinion. 

Two  paper-writings  attached  to  the  above  agreement,  and 
described  as  receipts,  were  also  offered  in  evidence  by  defen- 
dant, and  objected  to  by  plaintiffs  upon  the  same  ground  as 
that  of  the  objection  to  the  said  agreement;  but  we  are  of 
the  opinion  that  they  were  not  such  instruments  as  were 
required  by  the  Act  of  1885  to  be  registered. 

Besides,  the  said  agreement,  with  the  two  endorsements 
thereon,  was  not  offered  as  a  deed  of  conveyance  constituting 
a  link  in  defendant's  chain  of  title  to  one-third  of  said  land, 
but  as  a  declaration  of  said  Patton,  Weeks  and  Robinson  to 
the  effect  that  thev  were  co-tenants  of  said  land.  Such  decla- 
rations  might  have  been  competent  for  the  purpose  of  work- 
ing an  estoppel  upon  the  persons  making  said  declarations 
while  in  possession,  and  upon  their  privies;  and  it  was  the 
contention  of  defendant  that  plaintiffs  derived  their  title  to 
two-thirds  of  said  land  through  Patton,  and  were  bound  by 
the  said  declarations;  but  in  the  view  which  we  take  of  the 
case,  as  will  be  seen  hereafter,  we  think  they  were  immaterial 
and  had  no  effect  upon  the  event  of  the  controversy. 
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The  defendants  offered  certain  letters  purporting  to  have 
been  written  by  I.  T.  Lenoir  in  1871, 1872  and  1873,  for  the 
purpose  of  showing  the  character  of  plaintiffs'  possession. 
The  other  plaintiffs  would  not  be  estopped  by  declarations 
against  interest  of  one  of  their  co-tenants  without  evidence 
of  any  power  or  authority  in  the  person  making  such  declara- 
tions to  bind  the  others;  but  his  Honor,  after  admitting  the 
same,  in  effect,  ruled  them  out  when  he  declared  them  "  imma- 
eterial,  because  plaintiffs  failed  to  show  possession  sufficiently 
extensive  or  continuous  to  show  ouster  of  defendants." 

The  reason  is  not  clear  to  us,  because  it  is  stated  in  the  case 
that  "  there  was  no  evidence  of  any  possession  on  the  part  of 
defendants  until  1888,  when  Gus  Jordan  entered."  But,  as 
we  shall  show,  it  cannot  affect  the  case  to  the  prejudice  of 
plaintiffs.  "After  the  case  was  closed  the  Court  intimated 
and  decided  that  the  defendants  had,  by  their  deeds  and  the 
recitals  in  them,  connected  themselves  with  the  common 
source  of  title,  and  that  he  would  direct  the  jury  on  the  evi- 
dence, if  believed,  to  answer  the  first  issue  'Yes,  two  undi- 
vided thirds,1  and  to  the  second  issue  'No/  to  which  instruc- 
tions the  plaintiffs  excepted." 

We  think  that  the  response  of  the  jury  to  the  issues  was 
right,  although  we  do  not  clearly  see  from  the  evidence 
reported  in  the  statement  of  the  case,  the  foundation  of  the 
reasons  given  by  his  Honor  for  his  instructions. 

Plaintiffs  must  recover  upon  the  strength  of  their  own 
title,  and  not  upon  the  weakness  of  defendants'.  Conceding, 
for  the  time,  that  the  deed  from  McAden  to  the  Lenoirs  for 
the  whole  tract  would  constitute  color  of  title — though  we  are 
not  unmindful  of  the  able  argument  of  defendants'  counsel 
to  the  contrary — the  evidence  offered  by  defendants  clearly 
showed  that,  at  the  time  of  the  execution  of  the  McAden 
deed,  the  plaintiffs  were  claiming  title  to  an  undivided  two- 
thirds  of  said  land  by  other  deeds,  as  tenants  in  common 
with  other  parties,  and  were  in  possession  under  such  claim. 
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Can  they  then  recover  the  whole  tract  of  defendants  by  seven 
years  adverse  possession  under  the  McAden  deed?  A  claim 
of  title  by  adverse  possession  under  color  negatives  the  idea 
of  a  rightful  title. 

Plaintiffs,  being  in  possession  as  tenants  in  common  with 
others,  could  not  acquire  title  as  to  the  interest  of  the  other 
tenants  in  common  by  seven  years  adverse  possession.  It 
requires  twenty  years  of  such  possession  to  amount  to  an 
ouster  of  the  co-tenant.  It  makes  no  difference  whether  the 
defendant  was  the  rightful  co-tenant  or  not,  for  the  plaintiffs 
are  to  show  this  title  against  the  world  before  they  can  recover 
the  disputed  one-third.  Their  title  to  the  two-thirds  is 
admitted. 

The  late  Chief  Justice  Merrimon,  in  the  opinion  delivered 
by  him  in  this  case,  106  N.  C,  473,  says:  "It  was  admitted 
by  the  defendant  that  the  plaintiffs  were  part  owners  of  the 
land.  But  this  did  not  entitle  them  to  be  let  into  possession 
of  the  whole  thereof  as  sole  owners,  or  for  themselves  and 
others  who  might  claim  to  be  part  owners  as  against  defen- 
dant. As  to  the  undivided  one-third  part  claimed  by  it,  the 
burden  was  on  the  plaintiffs  to  show  title  thereto  in  them- 
selves, and,  failing  in  this,  the  defendant  having  possession 
had  the  right  to  remain  so,  as  tenant  in  common  with  the 
plaintiffs  as  part  owners  only." 

In  our  opinion,  that  is  the  present  status  of  the  case.  In 
discussing  the  rights  of  tenants  in  common  among  them- 
selves, he  further  said:  "The  recovery  of  one  such  tenant  is 
not  generally  a  recovery  of  all  of  them,  nor  does  such  recovery 
entitle  him  to  take  possession  for  all." 

In  the  case  of  Foster  v.  Hackett,  112  N.  C,  546,  Mr.  Justice 
Avery  examined  and  discusser!  the  question  when  one  ten- 
ant in  common  can  recover  the  whole  tract  for  himself  and 
his  co-tenants,  and  very  clearly  lays  down  the  rule,  citing 
many  authorities:  "It  is  obvious,  therefore,  that  one  of  sev- 
eral co-tenants,  when  he  brings  an  action  against  a  trespasser 
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on  the  common  property,  and  proves  the  title  of  the  oilier  ten- 
ants in  establishing  his  own,  may,  under  the  common  law  prac- 
tice in  ejectment  applied  to  actions  for  the  possession  of  land, 
recover  the  whole,  though  he  claim  sole  seizin  in  his  com- 
plaint in  himself,  just  as  he  can  do  under  the  procedure  pre- 
scribed in  The  Code,  by  alleging  that  the  action  is  brought 
in  behalf  of  himself  and  others  having  a  common  interest, 
though  it  has  never  been  determined  in  this  State  how  far, 
if  at  all,  in  the  action  under  the  provisions  of  the  statute,  the 
co-tenants  not  actual  parties  would  be  concluded  by  the  judg- 
ment." This  is  in  accord  with  the  opinion  delivered  by  the 
same  member  of  this  Court  in  Allen  v.  Sallinger,  103  N.  C,  14 : 
"A  plaintiff,  showing  title  only  to  an  undivided  interest,  may- 
have  judgment,  without  qualification,  for  the  whole  against 
one  who  has  no  title.  *  *  *  But  the  plaintiff  who  has 
proven  title  to  one  undivided  seventh  must,  if  he  would  have 
judgment  for  the  whole,  have  shown  on  trial  that  the  same 
evidence  of  title,  or  possession  that  established  his  own  title, 
demonstrated  the  fact  that  others  than  defendant  held,  as 
co-tenants,  the  other  interest,  and  this  action  would  enure  to 
their  benefit.  But  the  burden  is  always  on  the  plaintiff  in 
such  actions,  and  he  must  establish  his  right  clearly  to  the 
judgment  demanded,  just  as  he  is  required  to  show  title  good 
against  the  world."  Overcash  v.  Kitchie,  89  N.  C,  384;  Yancey 
v.  Greenlee,  90  N.  C,  317. 

Applying  these  principles  to  the  case  as  it  is  now  before  us, 
the  verdict  and  judgment  only  establish  that  the  plaintiffs 
are  the  owners  and  entitled  to  the  possession  of  an  undivided 
two-thirds  of  the  land  in  controversy,  and  that  the  defen- 
dants do  not  wrongfully  withhold  possession  thereof  from 
plaintiffs. 

The  plaintiffs  have  failed  to  establish  that  they  are  the 
owners  of  the  whole  tract.  They  have  not  shown  who  are 
the  owners  of  the  other  one-third  claimed  bv  defendant,  so 
as  to  entitle  them  to  a  judgment  in  behalf  of  their  co-tenant, 
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if  he  be  some  one  other  than  defendant,  and  therefore  they 
are  only  entitled  to  the  judgment  they  had  below,  and  which 
was  not  contested  but  admitted  by  defendant,  that  plaintiffs 
were  entitled  to  that  which  they  already  have — a  two-thirds 
undivided  interest  in  the  land. 

In  this  view  of  the  case,  any  errors,  if  such  there  were,  as 
pointed  out  in  the  plaintiffs'  exceptions,  are  harmless 

The  judgment  is  Affirmed. 


J.  C.  PRITCHARD  v.  J.  M.  BAILEY. 

Deed — Restraints  upon  Alienation — Deed  of  Trust — Intent  of 

Grantor. 

1.  A  provision  in  a  deed  that  the  grantor  shall  not  sell  the  property  dur 

ing  her  life  is  repugnant  to  the  grant  and  in  contravention  of  the 
principle  of  public  policy  which  forbids  unreasonable  restrictions 
upon  the  right  of  alienation. 

2.  Every  part  of  an  instrument  must  be  considered  in  arriving  at  the 

intention,  and  where  the  language  is  susceptible  of  two  construc- 
tions, the  one  less  favorable  to  the  grantor  must  be  adopted;  there- 
fore, 

8.  Where  a  deed  of  trust  was  executed  by  a  feme  covert  with  the  joinder 
of  her  husband  conveying  her  land  to  secure  the  joint  indebtedness 
of  herself  and  husband,  and  empowering  the  trustee  to  sell  the 
land  in  case  of  default  in  the  payment  of  the  debt,  and  the  drafts- 
man of  the  deed  neglected  to  strike  out  of  the  printed  form  words 
to  the  effect  that  she  joined  in  the  deed  for  the  purpose  of  releas- 
ing her  dower  and  homestead:  Held,  that  the  true  intent  and 
meaning  of  the  deed  was  that  the  feme  covert  conveyed  the  prop- 
erty in  fee  to  the  trustee. 

This  was  an  action  on  the  part  of  the  plaintiff  for  the 
recovery  of  the  sum  of  $195,  for  purchase-money  due  and 
owing  from  the  sale  of  a  certain  tract  of  land  sold  by  the 
plaintiff,  as  trustee,  to  satisfy  a  certain  note  held  by  Mack 
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Stadler  &  Co.,  of  Cincinnati,  Ohio,  against  S.  D.  Chambers 

and  wife  S.  M.  Chambers,  heard  before  Graves,  J.,  at 

Term  of  Buncombe  Superior  Court. 

The  following  facts  were  submitted  for  the  judgment  of  the 
Court  by  agreement  of  plaintiff  and  defendant: 

"  On  the  26th  day  of  February,  1890,  S.  D.  Chambers  and 
wife  S.  M.  Chambers  executed  their  joint  note  to  Mack 
Stadler  Sc  Co.,  in  the  sum  of  $301.57,  with  interest  at  —  per 
cent,  per  annum,  till  paid,  payable  on  or  before  the  1st  day 
of  January,  1892.  To  secure  the  payment  of  the  same  they 
executed  and  delivered  to  the  plaintiff  J.  C.  Pritchard  a  deed 
of  trust  on  a  certain  tract  of  land,  empowering  the  said  trus- 
tee, in  case  they  should  fail  to  fully  pay  and  discharge  said 
note,  to  advertise  the  lands  therein  conveyed,  and  sell  the 
same  to  the  highest  bidder  for  cash,  and  apply  the  proceeds 
to  the  payment  of  said  note,  and  pay  any  surplus  to  them  ; 
and  upon  such  6ale  convey  title  to  the  purchaser.  That  after 
said  note  became  due  and  payable,  the  said  S.  D.  Chambers 
and  S.  M.  Chambers  failed,  neglected  and  refused  to  pay  said 
note  or  any  part  thereof.  Thereupon,  to- wit,  on  the  6th  day 
of  March,  1893,  the  said  J.  C.  Pritchard,  trustee  as  aforesaid, 
after  advertising  the  sale  of  said  land,  in  accordance  with  the 
requirements  and  provision  of  said  deed  of  trust,  at  the  court- 
house door,  in  the  town  of  Marshall,  offered  said  premises  for 
sale  at  public  auction  to  the  highest  bidder  for  cash,  for  the 
purpose  of  satisfying  said  note,  and  the  said  J.  M.  Bailey, 
defendant  above  named,  became  the  last  and  highest  bidder. 
He  was  so  declared  by  the  auctioneer.  Immediately  there- 
after a  demand  was  made  on  the  said  Bailey  by  plaintiff  for 
the  sum  bid  by  him,  to-wit,  the  sum  of  $195.  The  said 
defendant  refused  to  pay  the  same,  alleging  as  a  reason  there- 
for, that  the  said  J.  C.  Pritchard  had  no  power  to  execute  a 
deed  in  fee  simple  to  the  defendant.  It  is  agreed  that  at  the 
date  of  the  execution  of  said  deed  of  trust  that  the  said  S.  M. 
Chambers  was  tbe  owner  of  said  premises  by  virtue  of  a  deed 
executed  to  her  by  her  father  Daniel  Payne. 
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"It  is  also  insisted  bv  the  defendant  that  the  said  S.  M. 
Chambers  never  conveyed  a  title  in  fee  simple  to  the  said 
J.  C.  Pritchard  in  said  deed  of  trust. 

"  It  is  agreed  that  should  the  Court  be  of  the  opinion  that 
plaintiff  has  the  power  under  said  deed  of  trust  to  execute  to 
said  J.  M.  Bailey  a  deed  in  fee  simple  for  said  premises  upon 
the  statement  of  facts,  together  with  the  inspection  of  said 
deed  of  trust,  judgment  shall  be  entered  for  said  sum  bid  by 
defendant,  together  with  costs,  but  if  of  a  contrary  opinion, 
he  shall  order  a  nonsuit." 

The  material  part  of  the  deed,  dated  June  10,  1882,  from 
Daniel  Payne  to  Sarah  M.  Chambers  was  as  follows: 

"  To  have  and  to  hold  the  aforesaid  tract  and  all  the  priv- 
ileges and  appurtenances  thereto  belonging,  to  the  said  Sarah 
M.  Chambers  and  heirs  and  assigns  forever,  to  her  only  use 
and  behoof:  not  to  be  sold  during  the  life  of  said  Sarah  M. 
Chambers,  then  to  belong  to  her  heirs;  and  the  said  Daniel 
Payne  covenants  that  he  is  seized  of  said  premises  in  fee  and 
has  right  to  convey  the  same  in  fee  simple;  that  the  same 
are  free  from  all  incumbrances,  and  that  he  will  warrant  and 
defeud  the  said  title  to  the  same  against  (he  claims  of  all 
persons  whatsoever." 

The  material  parts  of  the  deed  of  trust  from  Chambers 
and  wife  to  the  plaintiff  Pritchard  were  as  follows: 

"  Witnessetb,  for  that  whereas,  the  said  S.  D.  Chambers  and 
wife  Sarah  M.  Chambers  are  indebted  to  the  said  Mack  Stad- 
ler  &  Co.  in  the  sum  of  $301.50,  for  which  the  said  S.  D. 
Chambers  and  wife  Sarah  M.  has  executed  and  delivered  to 
said  Mack  Stadler  &  Co.  as  aforesaid,  his  bond  with  even 
date  of  this  deed  in  said  sum  of  $301.57,  payable  on  the  1st 
day  of  January,  1892,  with  interest  thereon  from  date,  until 
paid,  at  the  rate  of  8  per  centum  per  annum,  payable  annu- 
ally on  the  1st  day  of  January  and  January  hereafter,  and  it 
has  been  agreed  that  the  payment  of  said  debt  shall  be 
secured  by  the  conveyance  of  the  land  hereinafter  described. 
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,  "Now,  therefore,  in  consideration  of  the  premises,  and  for 
the  purposes  aforesaid,  and  for  the  sum  of  one  dollar  to  the 
parties  of  the  first  part  paid  by  the  party  of  the  second  part 
aforesaid,  said  8.  D.  Chambers  and  wife  S.irah  M.  Chambers 
(the  latter  becoming  a  party  to  this  deed  to  convey  and  pass 
all  right  of  dower  and  homestead  in  paid  land  and  bar  her 
claim  thereto),  have  bargained,  sold,  given,  granted  and  con- 
veyed, and  by  these  presents  do  give,  grant,  bargain,  sell  and 
convey  to  said  J.  C.  Pritchard  and  his  heirs  at>d  assigns,  a 
certain  tract  of  land  lying  and  being  in  Madison  County 
aforesaid,  and  more  particularly  described  and  defined  as  fol- 
lows" (here  follow  the  description,  habendum,  power  of  sale 
in  case  of  default  in  payment  of  the  debt,  general  warranty, 
etc.). 

His  Honor  adjudged  as  follows: 

"That  the  clause,  'not  to  be  sold  during  the  life  of  Sarah 
M.  Chambers/  in  the  deed  of  Daniel  Payne  to  Sarah  Malinda 
Chambers,  of  the  10th  day  of  June,  1882,  as  appears  by  the 
case  agreed,  is  repugnant  to  the  estate  conveyed  by  said  deed, 
an  unlawful  restraint  upon  the  power  and  rights  of  aliena- 
tion and  void,  and  that  said  deed  is  a  conveyance  of  the  fee 
simple,  without  lawful  condition  or  qualification;  and  that 
the  clause  in  the  deed  of  trust  from  S.  D.  Chambers  and 
Sarah  M.  Chambeis  to  J.  C.  Pritchard,  of  the  26th  day  of 
February,  1890,  as  appears  by  the  case  agreed,  namely,  'the 
latter  (meaning  the  said  Sarah  M.  Chambers)  became  a  party 
to  this  deed  to  convey  and  pass  all  right  of  dower  and  home- 
stead in  said  land  and  bar  Ler  claim  thereto/  does  not  have 
the  effect  to  prevent  the  fee  eimple  interest  or  estate  of  the 
said  Sarah  M.  Chambers  fiom  passing  to  and  becoming  vested 
in  the  said  J.  C.  Pritchard,  but  that  the  said  J.  C.  Pritchard  by 
said  deed  of  trust  became  seized  of  the  lands  theiein  described 
in  fee  simple,  and  had  a  right  to  sell  and  convey  the  same 
under  the  power  and  in  the  manner  in  said  deed  provided, 
and  to  make  to  the  purchaser  a  valid  title  in  fee  to  said  land. 
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"  It  is  adjudged,  that  the  contract  between  the  plaintiff  and 
defendant  mentioned  and  described  in  the  case  agreed  is  a 
valid  and  binding  contract,  and  that  the  same  be  in  all  things 
specifically  performed;  and  that  the  plaintiff  execute  and 
deliver  to  the  defendant  a  good  and  sufficient  conveyance  in 
fee  with  proper  covenants  and  in  the  usual  form.  And  it  is 
further  adjudged,  that  the  defendant  upon  the  delivering  or 
tender  of  said  conveyance  do  pay  to  the  plaintiff  $195.  with 
interest  thereon  from  this  date."     Defendants  appealed. 

Mr.  Charles  A.  Webb,  for  plaintiff. 
No  couusel,  contra. 

Shepherd,  C.  J.:  The  deed  from  Daniel  Payne  to  Sarah 
Al.  Chambers,  executed  in  1882,  conferred  upon  her  an  estate 
in  fee  simple,  and,  under  the  doctrine  declared  in  Hardy  v. 
Galloway,  111  N.  C,  519,  and  the  authorities  therein  cited, 
the  provision  that  she  should  not  sell  the  property  during 
her  life  was  repugnant  to  the  grant  and  in  contravention  of 
the  principle  of  public  policy  which  forbids  the  imposition 
of  unreasonable  restrictions  upon  the  right  of  alienation.  The 
property  not  having  been  conveyed  in  trust,  but  directly,  to 
Airs.  Chambers,  she  acquired  the  legal  title;  and  as  she  had 
the  legal  capacity  to  convey,  with  the  consent  of  her  husband, 
the  only  question  remaining  to  be  considered  is  whether  the 
deed  from  herself  and  husband  did  actually  convey  to  the 
trustee  a  fee  simple  estate  in  the  land  in  controversy. 

The  indebtedness  secured  in  said  trust  was,  go  far  as  we 
are  informed,  the  joint  indebtedness  of  herself  and  husband, 
and  the  recital  shows  that  the  sole  object  of  the  conveyance 
was  to  secure  the  payment  of  the  same.  The  conveyance  is 
in  fee  with  a  warranty  that  the  parties  of  the  first  part  are 
seized  in  fee,  and  the  trustee  is  directed,  in  case  of  default,  to 
sell  the  land  at  public  auction  and  convey  title  to  the  pur- 
chaser—  the  surplus,  after  paying  the  indebtedness  and 
expenses,  to  be  paid  to  the  parties  of  the  first  part.     The  hus- 


52G  IN  THE  SUPREME  COURT.  [Vol 


Pritchard  v.  Bailey. 


band  having  no  title  to  the  property,  it  is  manifest  that  not 
only  the  whole  purpose  of  the  deed,  but  also  its  operative 
words,  will  be  entirely  defeated  if  the  joinder  of  Mrs.  Cham- 
bers was  simply  for  the  purpose  of  releasing  the  right  of 
dower  and  homestead  in  the  land. 

It  is  a  cardinal  rule  in  the  interpretation  of  writings  that 
they  shall,  if  possible,  be  so  interpreted,  ut  rea  magis  valeal 
quam  pereat,  so  that  they  shall  have  some  effect  rather  than 
none,  and  that  such  a  meaning  shall  be  given  to  them  as  may 
carry  out  and  most  fully  effectuate  the  intention  of  the  par- 
ties. Broom's  Max.,  413.  Every  part  of  the  instrument  must 
be  considered  in  arriving  at  the  intention,  and  it  should  be 
kept  in  mind  that  where  the  language  is  susceptible  of  two 
constructions,  the  one  less  favorable  to  the  grantor  is  to  be 
adopted.  It  is  also  a  well  settled  principle  that,  unless  a  con- 
trary intent  is  manifest, "a  deed  must  be  construed  in  all  its 
parts  with  respect  to  the  actual,  rightful  state  of  the  property 
at  the  time  at  which  the  deed  is  executed."  2  Devlin  on 
Deeds,  848-851. 

Applying  these  rules  to  the  case  before  us,  we  are  entirely 
satisfied  that  Mrs.  Chambers  intended  to  convey  her  interest 
in  the  said  land.  It  was  her  property,  and  the  printed  words 
(which  it  is  agreed  the  draftsman  neglected  to  strike  out  of 
the  form),  to  the  effect  that  she  joined  in  the  deed  for  the 
purpose  of  releasing  her  dower  aud  homestead,  when  she 
could,  by  no  possibility,  have  had  any  such  interests,  are 
wholly  inconsistent  with  her  intention,  as  indicated  by  the 
entire  scope  and  meaning  of  the  instrument.  As  we  have 
said,  she  alone  had  the  title,  and  she  joined  in  the  deed  as  a 
conveying  party  for  the  declared  purpose  of  securing  the 
indebtedness.  There  was  no  dower  or  homestead  interest  to 
be  released,  and  if  the  printed  words  are  to  control,  there  is 
nothing  upon  which  the  deed  can  operate. 

We  think  his  Honor  was  correct  in  holding  that  the  true 
intent  and  meaning  of  the  deed  was  that  Mrs.  Chambers  con- 
veyed the  property  in  fee  to  the  trustee.  Affirmed. 
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A.  E.  WALKER  v.  MOULTON  MOSES. 

Deed — Description — Adverse  Possession — Divesting  Title  of 

State — Color  of  Title. 

1.  A  description  of  land  in  a  deed,  as  "the  tract  left  me  by  my  late 

grandfather  M.  P.,  adjoining  the  lands  of  H.  and  S.  and  others, 
containing  180  acres,"  suggesting,  as  it  does,  the  possibility  of  iden- 
tifying it  by  extrinsic  proof  of  the  fact  that  the  ancestor  had  left 
it,  that  it  adjoined  the  lands  of  the  persons  named,  etc.,  is  not 
void  for  uncertainty. 

2.  The  State  is  deemed  to  have  surrendered  its  right  where  it  permits  an 

adverse  occupation  of  land  under  colorable  title  without  interrup- 
tion for  twenty-one  years,  and  a  title  vests  in  the  occupant  which 
can  only  be  divested  by  a  subsequent  adverse  possession  by  another 
till  his  right  in  turn  ripens  in  the  same  way. 

3.  When  title  is  shown  out  of  the  State  by  adverse  possession,  one  who 

thereafter  acquires  title  under  a  Sheriff's  deed  and  holds  posses- 
sion thereunder  for  seven  years,  has  good  title  against  one  who 
subsequently  obtained  a  grant  from  the  State. 

Civil  action  for  the  recovery  of  land,  commenced  on  the 
3d  day  of  August,  1891,  and  tried  at  Fall  Term,  1893,  of 
Burke  Superior  Court,  before  Boykin,  J.,  and  a  jury. 

The  plaintiff  introduced  a  grant  to  Nancy  A.  Walker  for 
the  land  described  in  the  complaint,  dated  5th  June,  1884. 
There  was  evidence  of  possession  under  the  grant  only  until 
the  spring  of  1885. 

The  defendant  introduced  a  deed  from  Michael  Pearson 
to  Hansen  P.  Satterwhite,  dated  May  4, 1841,  to  which  plain- 
tiff objected,  on  the  ground  that  the  description  was  too  indefi- 
nite to  be  made  certain  by  parol  testimony,  and  that  the  deed 
could  not  be  relied  on  as  color.  The  objection  was  over- 
ruled, and  plaintiff  excepted. 

The  description  was  as  follows:  "A  certain  tract  or  parcel 
of  land  in  the  County  of  Burke  and  State  of  North  Caro- 
lina, on  the  waters  of  Silver  creek,  adjoining  the  lands  of 
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Andrew  Hemphill,  H.  B.  Satterwhite  and  others,  containing 
ISO  acres,  more  or  less,  it  being  the  land  left  me  by  my  late 
grandfather  Michael  Pearson,  and  hounded  as  follows:  begin- 
on  a,  *    *   *   together  wilh  all  the  woods,  waters,  mines,"  etc. 

The  defendant  also  introduced  a  deed  from  Alex.  Duck- 
worth,  Sheriff  of  Burke  County,  to  John  H.  Pearson,  dated 
26th  January,  1870,  reciting  a  sale  of  the  land  on  the  25th 
day  of  August,  1854,  under  execution  against  the  heirs  of 
Hansen  P.  Satterwhite,  at  which  sale  John  H.  Pearson  had 
bought. 

It  was  admitted  that  defendant,  or  those  under  whom  he 
claimed,  had  a  complete  chain  of  title  from  the  Sheriff's  deed 
of  1870  down  to  the  beginning  of  the  action,  except  for  the 
interruption  by  the  issuance  of  the  grant  to  plaintiff. 

It  was  also  admitted  that  all  of  the  deeds  introduced  bv 
defendant  covered  the  land  in  dispute,  except  the  deed  of 
1841. 

There  was  evidence  that  the  land  had  been  in  the  unin- 
terrupted possession  of  Michael  Pearson  and  his  ancestors  for 
about  thirty  years  prior  to  the  deed  of  1841,  and  of  Satter- 
white and  his  heirs  down  to  the  Sheriff's  sale  in  1854,  and 
of  the  defendant  and  those  under  whom  he  claims  from  tho 
sale  to  the  trial  of  the  action,  excepting  as  to  a  part  of  the 
land,  which  was  occupied  by  plaintiff  under  the  grant  of 
1884  for  a  few  months. 

The  issues  submitted  were — 

"1.  Is  the  plaintiff  the  owner  of  the  land  described  in  the 
complaint?" 

"  2.  Does  the  defendant  unlawfully  withhold  the  posses- 
sion thereof  from  the  plaintiff?" 

His  Honor  charged  the  jury,  among  other  things,  that  the 
plaintiff  had  made  out  a  prima  facie  case,  and  would  be 
entitled  to  have  them  answer  the  issues  "Yes,"  if  the  jury 
believed  the  plaintiff 's  evidence,  unless  the  defendant  had 
shown  title  in  himself  or  those  under  whom  he  claimed  as 
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tenant ;  that  defendant  could  not  rely  on  the  deed  of  1870 
and  twenty-one  years'  possession  thereunder  prior  to  the 
bringing  of  this  action  to  ripen  title  as  against  the  plaintiff, 
for  the  reason  that  he  had  not  had  possession  under  said 
deed  for  twenty-one  years  prior  to  the  plaintiff's  grant,  but 
it  being  admitted  that  all  of  the  deeds  of  defendant  or  those 
under  whom  he  claimed  covered  the  land  in  dispute,  except 
the  deed  of  1841,  and  that  defendant  or  those  under  whom 
he  claimed  had  a  complete  chain  of  title  from  the  deed  of 
1870  down  to  defendant;  therefore,  if  the  deed  of  1841  cov- 
ered the  land  in  dispute,  and  the  defendant  and  those  under 
whom  he  claimed  bad  had  actual  possession  of  the  land  cov- 
ered by  the  deed,  or  of  any  part  thereof,  from  the  date  of  the 
deed  to  the  beginning  of  the  action,  under  known  and  visible 
boundaries,  for  twenty-one  years,  there  being  no  other  per- 
son in  the  actual  possession  of  any  part  thereof,  such  posses- 
sion, even  of  a  part,  would  be  possession  of  the  whole,  and 
defendant  would  be  entitled  to  have  them  answer  the  first 
issue  "  No,"  and  if  they  so  answered,  they  need  not  answer 
tbe  second  issue. 

The  jury  answered  the  first  issue  "No." 

After  verdict  the  plaintiff  moved  for  a  new  trial,  for  error 
in  the  charge  so  far  as  the  same  related  to  possession  by  the 
defendant  and  those  under  whom  he  claimed  under  the  deed 
from  Michael  Pearson  to  H.  P.  Satterwhite,  and  so  far  as 
said  instruction  held  said  deed  to  be  color  of  title.  Motion 
refused,  and  after  judgment  for  defendant,  plaintiff  appealed. 

Messrs.  S.  J.  Ervin  and  J.  T.  Perkins,  for  plaintiff  (appellant). 
.   Mr.  Isaac  Avery,  for  defendant. 

Avery,  J.:  The  description  of  the  land  conveyed  in  a  deed 
as  the  tract  "  left  me  by  my  late  grandfather  Michael  Pear- 
son," and  as  "  adjoining  the  lands  of  Andrew  Hemphill,  H.  B. 
Satterwhite  and  others,  containing  180  acres,  more  or  less," 
34 
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suggests  upon  its  face  the  possibility  of  identifying  it  by 
extrinsic  proof  of  the  fact  that  the  ancestor  named  had  left 
it,  and  that  it  adjoined  lands  of  the  persons  mentioned,  and 
possibly  the  additional  circumstance  that  it  corresponded  in 
size.  Massey  v.  Belilse,  2  Ired.,  170;  Blow  v.  Vaughcm,  105 
N.  C,  198.  The  description  is  not  therefore  void  for  uncer- 
tainty, and  the  exception  to  the  ruling  that  the  boundaries 
could  be  located  by  parol  proof  is  not  well  taken. 

The  only  remaining  exception  was  to  the  instruction  that 
the  deed  executed  by  Michael  Pearson  to  Satterwhite  in  1841 
was  color  of  title.    There  being  no  exception  to  the  suf- 
ficiency or  competency  of  testimony  offeied  to  fit  the  descrip- 
tion to  the  locus  in  quo,  we  must  assume  that  the  necessary 
extrinsic  proof  was  offered  to  locate  the  boundaries  of  that 
tract,  so  as  to  include  the  land  in  controversy.    The  undis- 
puted testimony  tended  to  show  that  the  land  covered  by  that 
deed  (there  being  no  question  raised  as  to  its  actual  identifi- 
cation by  the  evidence  offered,  if  parol  proof  was  competent 
for  that  purpose)  had  been  in  the  possession  of  the  grantee 
Satterwhite  and  his  heirs  for  more  than  twenty-one  years 
from  its  execution,  in  1841,  till  John  H.  Pearson  took  pos- 
session, in  1854,  and  until  title  was  made  to  Pearson,  in  1870, 
if  that  deed  did  not  relate  to  the  sale.     If  it  did  relate  back, 
twenty-one  years  elapsed  after  Pearson's  possession  began. 
There  was  no  error  in  instructing  the  jury  that  such  a  posses- 
sion would  divest  the  title  of  the  State  and  vest  it  in  the  heirs 
of  Satterwhite  or  of  Pearson.     Mobley  v.  Griffin,  104  N.  C, 
112.    The  State  is   deemed  to  have  surrendered  its  right 
where  it  permits  such  an  occupation  without  interruption 
for  twenty-one  years,   and  a   title  vests  in   the  occupant 
which  can  only  be  divested  by  a  subsequent  adverse  pos- 
session by  another  till  his  right  in  turn  ripens  in  the  same 
way.     ChriMianbury  v.  King,  85  N.  C,  229;  Avent  v.  Arring- 
ton,  105  N.  C,  377.     The   first  duty  incumbent  on   one 
who  essays  to  show  title  good  against  the  world  is  to  prove 
that  the  State  has  conveyed  the  land  in  controversy  to  some 
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person,  or  that,  by  reason  of  continuous  occupation  by  such 
claimant,  or  those  through  whom  he  deraigns  title  for  the 
statutory  period,  "the  State  will  not  sue"  for  trespass  or  pre- 
fer any  claim  to  the  profits.  The  Code,  §  139.  If  the  defen- 
dant failed  to  connect  himself  with  the  possession  of  Satter- 
white  or  his  heirs,  it  was,  nevertheless,  admitted  that  he  had 
shown  a  connected  chain  of  title  and  continuous  possession 
in  himself  and  those  through  whom  he  claimed  from  Janu- 
ary 26,  1870,  the  date  of  the  Sheriff's  deed  to  John  Pearson, 
to  the  3d  day  of  August,  1891.  Having  shown  that  the 
interest  of  the  State  had  passed  to  the  heirs  of  Satterwhite, 
it  was  then  sufficient  as  against  them  to  prove  a  subsequent 
adverse  possession  for  seven  years  under  color  of  title  in  those 
under  whom  the  defendant  claims,  in  order,  in  turn,  to  divest 
the  right  of  said  heirs  and  transfer  it  to  the  defendant.  There- 
fore, by  the  occupation  of  Pearson  and  his  devisees  under  the 
Sheriff's  deed  and  his  will,  an  indefeasible  title  passed  to  them 
at  the  end  of  seven  years  from  the  26th  of  January,  1870, 
which,  it  was  admitted,  was  transmitted  to  the  landlord  of 
the  defendant.  The  issuance  of  a  grant  by  the  State  in  1884 
for  any  portion  of  the  land  covered  by  the  Sheriff's  deed 
could  not  impair  the  title  of  those  under  whom  the  defen- 
dant claims,  which  had  ripened  so  as  to  include  all  of  the 
land  within  the  limits  of  the  deed  to  Pearson.  McLean  v. 
Smithy  106  N.  C,  172.  There  was  no  evidence  of  an  occupa- 
tion by  the  plaintiff  under  his  grant,  except  that  by  his  tenant, 
Satterwhite,  which  continued  only  for  a  short  time  after  the 
date  of  the  deed  (June,  1884),  till  the  spring  of  1885,  when 
it  was  abandoned,  and  that  was  insufficient  to  impair  the 
title  acquired  under  the  Sheriff's  deed. 

The  plaintiff  had  no  cause  to  complain  of  the  instruction 
that  the  issuing  of  the  grant  was  such  an  interruption  as 
arrested  the  running  of  the  statute  [The  Code,  §  139  (2)]  in 
favor  of  the  defendant  by  virtue  of  the  possession  under  the 
Sheriff's  deed  and  subsequent  conveyances. 


M  I 
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It  is  needless  to  discuss  the  question  whether  the  Sheriff's 
deed  related  back  from  its  date  in  1870  to  the  sale  in  1854, 
so  as  to  make  the  possession  of  Pearson,  the  purchaser,  which 
began  immediately  after  the  sale,  adverse  to  the  claim  of  the 
heirs  of  Satterwhite  (the  grantee  in  the  former  deed),  who 
surrendered  the  possession  to  Pearson  and  would  have  been 
estopped  from  denying  his  title  had  he  caused  the  Sheriff's 
deed  to  be  executed  immediately  after  the  sale.  If  Pearson 
entered  under  the  Satterwhite  heirs,  his  possession  from  1854 
to  1870  was  but  a  prolongation  of  theirs,  by  which  they  had 
already  acquired  title.  If  be  held  adversely,  be  thereby 
extended  the  benefit  of  his  own  occupation  backward,  with- 
out benefit  to  himself,  since,  by  holding  for  seven  years  under 
color,  after  January  26, 1870,  he  acquired  the  title  theretofore 
vested  in  the  Satterwhite  heirs,  even  though  he  had  held 
under,  not  adversely  to,  them  till  the  execution  of  the  Sheriff's 
deed.     For  the  reasons  given,  the  judgment  must  be 

Affirmed. 


L.  L.  JENKINS,  Cashier,  etc.,  v.  L.  A.  H.  WILKINSON  et  al. 

Assignment  of  Mortgage  by  Delivery — Collateral  Security. 

1.  A  note  may  be  transferred  by  delivery  and  without  endorsement,  the 

transferee  becoming  the  equitable  owner  thereof. 

2.  A  note  being  the  principal  thing  and  the  mortgage  securing  it  the  inci- 

dent or  accessory,  the  transfer  of  the  note  carries  with  it  the 
security  without  any  formal  assignment  or  delivery  or  mention, 
even,  of  the  latter. 

8.  Although  an  action  on  a  note  be  barred  by  the  statute,  the  lien  created 
by  the  mortgage  given  to  secure  it  is  not  impaired  by  the  running 
of  the  statute  of  limitations  on  the  debt. 

4.  Where  a  note  was  made  payable  to  "  J.,  cashier,"  and  collateral  security 
delivered  to  him,  he  being  a  member  and  cashier  of  the  firm  of 
"C.  &  J.,"  the  owners  of  the  debt,  an  action  for  the  foreclosure 
of  the  mortgage  security  was  properly  brought  in  the  name  of  the 
cashier,  he  being  the  holder  of  the  collateral  as  trustee  for  the  firm. 


113.]  SEPTEMBER  TERM,  1893.  533 


Jenkins  v.  Wilkinson. 


This  was  an  actiou  brought  for  the  foreclosure  of  a  mort- 
gage given  to  plaintiff  as  collateral  security  by  the  defen- 
dant M.  A.  Wilkinson,  before  Armfield,  J.,  at  SpriDg  Term, 
1893,  of  Lincoln  Superior  Court. 

The  record  shows  that  this  action  was  brought  on  the  20th 
day  of  June,  1891. 

It  was  in  evidence  that  on  the  5th  day  of  January,  1888, 
the  defendant  L.  A.  H.  Wilkinson  executed  a  note  to  the 
plaintiff  in  the  sum  of  $800,  bearing  interest  after  maturity, 
and  that  M.  A.  Wilkinson  endorsed  the  said  note  and  became 
surety  therefor. 

It  was  in  evidence  that  at  the  time  the  $800  note  was  exe- 
cuted, and  at  the  time  M.  A.  Wilkinson  endorsed  it,  the 
defendant  M.  A.  Wilkinson  placed  in  the  hands  of  the 
plaintiff  the  $900  note  and  mortgage  set  forth  in  the  plead* 
ings,  as  collateral  security  for  the  payment  of  the  $800  note, 
and  thereupon  the  plaintiff  paid  over  to  the  defendant  L.  A.  H. 
Wilkinson  the  money. 

1.  When  the  plaintiff  offered  to  show  that  the  $900  note 
and  mortgage  were  placed  in  his  hands  as  collateral  security, 
and  was  a  part  of  the  same  transaction  as  the  execution  of 
the  $800  note,  the  defendants  excepted.  Exception  overruled. 
Evidence  allowed  by  the  Court. 

2.  It  was  in  evidence  that  the  defendant  L.  A.  H.  Wilkin- 
son was  sued  on  the  $800  note  at  the  Fall  Term,  1890,  of 
Gaston  Court,  and  that  judgment  was  obtained  for  $752  and 
costs,  which  said  judgment  has  never  been  paid. 

3.  As  will  appear  in  the  pleadings,  the  $900  note  and  mort- 
gage placed  by  M.  A.  Wilkinson  as  collateral  in  the  hands 
of  the  plaintiff,  was  executed  by  L.  A.  H.  Wilkinson  and 
wife,  the  principals  in  the  $800  note. 

4  It  was  in  evidence  that  the  $800  note  belonged  to  a 
banking  firm  by  the  name  of  Craig  &  Jenkins,  and  that  the 
plaintiff,  to  whom  the  note  was  made  payable,  was  cashier 
of  the  firm  at  that  time. 
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5.  It  was  in  evidence  that  no  suit  bad  been  brought  against 
M.  A.  Wilkinson,  except  the  present,  and  that  no  relief  has 
been  asked  as  against  him,  except  the  foreclosure  of  this 
mortgage,  as  the  $900  note  and  mortgage  in  question  were 
executed  to  M.  A.  Wilkinson  by  L.  A.  H.  Wilkinson  and  wife. 

6.  It  was  in  evidence  that  there  was  no  written  transfer  of 
the  $900  note  and  mortgage  to  plaintiff,  but  at  the  time  it 
was  given  him  it  was  stated  that  it  should  be  held  as  collat- 
eral security  for  the  payment  of  the  $800  note  given  by 
L.  A.  H.  Wilkinson,  and  endorsed  by  M.  A.  Wilkinson  at  the 
same  time. 

His  Honor  submitted  the  following  issues  to  the  jury, 
to-wit: 

"  1.  Did  L.  A.  H.  Wilkinson  and  Nannie  Wilkinson  make 
and  deliver  to  M.  A.  Wilkinson  the  $900  note  and  mortgage 
described  in  complaint?"    Answer:  Yes. 

"2.  Did  M.  A.  Wilkinson  deliver  the  $900  note  and  mort- 
gage to  the  plaintiff  to  hold  as  collateral  security  for  the  pay- 
ment of  the  $800  note  on  which  judgment  was  obtained?" 
Answer:  Yes. 

"3.  Is  plaintiff's  action  barred  by  statute  of  limitations?" 
Answer;  No. 

The  defendants  tendered  the  following  issues,  which  were 
not  submitted  to  the  jury  by  the  Court,  to  which  defendants 
except :. 

"  1.  To  whom  was  the  money  loaned  ?" 

"  2.  Is  this  action  barred  by  the  statute  of  limitations  as  to 
the  endorsement  on  the  note  given  by  L.  A.  H.  Wilkinson?" 

"3.  Was  there  any  writing  passed  between  M.  A.  Wilkin- 
son at  the  time  of  this  loan  as  to  the  note  and  mortgage?  " 

Defendants  contend  that,  inasmuch  as  there  was  no  written 
assignment  of  the  note  and  mortgage  to  plaintiff  nor  any 
stipulation  in  said  mortgage  that  it  was  made  to  secure  the 
note  to  plaintiff,  the  plaintiff  could  not  be  subrogated  to 
the  rights  of  defendant  M.  A.  Wilkinson;  that  a  mere  ver- 
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bal  transfer  from  the  mortgagee  to  the  plaintiff,  and  no  judg- 
ment had  against  the  mortgagee,  would  not  authorize  the 
plaintiff  to  subrogate  the' plaintiff  to  the  rights  of  the  mort- 
gagee ;  that  inasmuch  as  the  note  endorsed  by  the  defendant 
M.  A.  Wilkinson  is  barred  by  the  statute  of  limitations,  and 
the  plaintiff  has  no  claim  against  the  mortgagee  M.  A.  Wil- 
kinson, he  has  no  right  to  be  subrogated  to  the  rights  of  the 
mortgagee  aforesaid.  The  defendants  further  contend  that 
the  plaintiff  could  not  maintain  this  suit,  because  the  note 
given  by  L.  A.  H.  Wilkinson  and  endorsed  by  M.  A.  Wil- 
kinson belonged  to  the  firm  of  Craig  &  Jenkins  and  not  to 
the  plaintiff. 

Judgment  for  plaintiff.  Motion  for  new  trial  by  defen- 
dants.    Motion  overruled.     Defendants  appealed. 

Messrs.  Jones  &  T'dlett,  for  plaiutiff. 

Messrs.  M.  L.  McCorkle  and  L.  L.  Witherspoon,  for  defen- 
dants (appellants). 

McRae,  J. :  The  first  exception  is  to  evidence  offered  by 
plaintiff  to  prove  that  the  $900  note  and  mortgage  were  deliv- 
ered to  plaintiff  as  collateral  security  for  the  other  note.  We 
suppose  that  the  ground  of  the  objection  by  defendants  was 
a  contention  on  their  part  that  the  note  and  mortgage  could 
not  be  transferred  by  delivery  and  without  writing. 

A  note  may  be  transferred  by  delivery  and  without 
endorsement.  The  Code,  §  177.  Such  transfer  does  not  pass 
the  legal  title  according  to  the  law  merchant,  but  the  trans- 
feree is  the  equitable  assignee  thereof.  Miller  v.  Tharel,  75 
N.  C.,  148;  Jackson  v.  low,  82  N.  C,  405 ;  Kiff  v.  Weaver,  94 
N.  C,  274;  Carpenter  v.  Tucker,  98  N.  C,  316. 

The  debt  is  the  principal  thing.  The  mortgage  to  secure 
it  is  the  incident  or  accessory.  u  Equity  puts  the  principal 
and  accessory  upon  a  footing  of  equality,  and  gives  to  the 
assignee  of  the  evidence  of  the  debt  the  same  rights  in  regard 
to  both." 
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1.  The  transfer  of  the  note  carries  with  it  the  security  with- 
out any  formal  assignment  or  delivery,  or  even  mention  of 
the  latter.  Carpenter  v.  Lorgan,  16  Wall.,  271.  See  also 
Colebrook  on  Collateral  Security,  §  141,  where  a  multitude 
of  authorities  are  cited. 

2.  The  issues  submitted  by  his  Honor  seem  to  cover  all  th« 
real  contentious  in  the  case.  As  to  the  first  issue  tendered 
by  defendant,  it  made  no  difference  to  whom  the  money  was 
loaned,  if  any  money  was  loaned.  The  action  was  brought 
to  foreclose  a  mortgage  made  to  secure  the  payment  of  a  note 
under  seal,  and  transferred  to  the  plaintiff,  who,  as  we  shall 
see,  was  the  proper  party  to  bring  the  action.  The  question 
of  the  statute  of  limitations  could  be  fairly  presented  in  all 
its  aspects  under  the  third  issue;  and  it  seems  that  the  note 
itself  was  barred.  Indeed,  although  an  action  upon  the  note 
was  barred  by  the  statute,  the  lien  created  by  the  mortgage 
is  not  impaired  in  consequence  of  the  running  of  the  statute 
of  limitations  on  the  debt.  Wood  on  Limitations,  §  222. 
Clark,s  Code,  §  152  (3),  and  cases  cited,  p.  45 

3.  The  defendants  contend  that  the  plaintiff  could  not 
maintain  this  suit,  because  the  note  given  by  L.  A.  H.  Wil- 
kinson and  endorsed  by  M.  A.  Wilkinson  belonged  to  the 
firm  of  Craig  &  Jenkins,  and  not  to  the  plaintiff.  It  appears 
to  have  been  made  to  the  plaintiff  L.  L.Jenkins,  Cashier.  It 
is  found  that  plaintiff  was  cashier  of  the  banking  firm  for 
whose  benefit  the  note  was  given  and  the  collateral  trans- 
ferred. He  was  the  holder  of  the  collateral  as  trustee  for  the 
firm,  and  the  action  was  properly  brought  in  his  name.  The 
Code,  §  170.  No  Error. 
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MARY  E.  FERGUSON  v.  SAMUEL  C.  WRIGHT  et  al. 

Execution  Sale  Without  Allotting  Homestead — Residence — Evi- 
dence — Color  of  Tdle — Adverse  Possession — Outier — Tenants 
in  Common. 

1 .  A  sale  of  land  under  eiecution  on  a  judgment  rendered  against  a  resi-. 

dent  of  this  State  on  a  debt  contracted  since  1868  is  void  as  to  the 
defendant  in  the  exection,  unless  a  homestead  was  allotted  him 
then,  or  unless  he  had  a  homestead  already  allotted  in  other  lands. 

2.  Hearsay  testimony  as  to  the  residence  of  a  person  is  inadmissible. 

3.  Where  it  is  shown  that  a  person  was  once  a  resident  of  this  State,  the 

presumption  is  that  he  continues  to  be  so,  and  the  burden  of  prov- 
ing a  change  of  domicile  is  upon  him  who  relies  upon  such  change. 

4.  A  void  deed  by  a  Sheriff  is  not  color  of  title. 

5.  Where  an  occupant  of  land  has  entered  and  holds  under  title  derived 

mediately  or  immediately  through  conveyances  from  a  portion  of 
the  tenants  in  common,  to  whom  the  land  had  passed  by  descent 
or  purchase,  although  professing  to  convey  the  whole  interest  in 
the  land,  a  possession  for  less  than  twenty  years  will  not  raise  the 
presumption  that  the  co-tenant  who  did  not  join  in  the  deed  has 
been  evicted,  for  one  tenant  in  common  cannot  thus  make  the  pos- 
session adverse  to  his  co-tenant. 

6.  Registration  of  a  deed  does  not  have  the  effect  of  an  ouster. 

This  was  an  action  by  the  plaintiff  against  the  defendants 
to  be  let  into  possession  as  owner  of  one-eighth  interest  of  a 
certain  tract  of  land  in  Cherokee  County,  tried  before  Graves, 
J.t  and  a  jury,  at  Spring  Term,  1893,  of  Chkrokee  Superior 
Court. 

Robert  Ferguson  died  intestate  in  the  year  1S5_,  leaving 
surviving  him  children  and  heirs  at  law— Samuel  C.  Fergu- 
son, George  Ferguson  and  others  —  to  whom  the  land 
descended.  There  was  evidence  tending  to  show  that  Samuel 
C.  Ferguson  died  in  August,  1870.  There  was  evidence  tend- 
ing to  show  that  S.  C.  Ferguson  was  married,  and  that  plain- 
tiff was  his  only  child.  Upon  issues  submitted  to  and  found 
by  the  jury,  to  which  there  were  uo  exceptions  taken,  either 
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to  the  evidence  or  the  charge  of  the  Court,  the  jury  found 
that  Samuel  C.  Ferguson  and  Jennie  Morgan  were  married 
in  1865,  and  the  plaintiff  is  the  only  issue  of  said  marriage, 
and  she  was  born  in  1866.  There  was  evidence  tending  to 
show  that  Samuel  C.  Ferguson  and  the  said  Jennie  separated 
in  1866,  the  said  Jennie  returning  to  her  parents,  where  she 
.  has  since  resided  ;  and  there  was  evidence  tending  to  show 
that,  after  the  said  Jennie  went  to  her  mother's,  S.  C.  Ferguson 
went  there  to  see  her  at  times. 

The  defendants  offered  and  read  in  evidence  a  deed  from 
the  Sheriff  of  Cherokee  County,  one  C.  C.  Vest,  conveying  to 
M.  C.  King  said  Samuel  C.  Ferguson's  interest  in  the  land, 
dated  the  4th  day  of  October,  1869,  and  registered  in  Chero- 
kee County  ..  day  of  December,  1869,  and  execution  issuing 
from  the  Superior  Court  of  Cherokee  County  on  a  judgment 
in  favor  of  F.  P.  Axley  against  said  Samuel  C.  Ferguson. 
The  judgment  was  taken  on  the  11th  day  of  August,  1869, 
before  a  Justice  of  the  Peace,  and  docketed  in  the  Superior 
Court  on  the  14th  day  of  August,  1869,  and  it  appeared  from 
the  record  that  the  summons  was  served  personally  in  Chero- 
kee on  Samuel  C.  Ferguson  on  that  day.  There  was  evidence 
tending  to  show  that  on  the  25th  day  of  April,  1870,  the  said 
King  sold  and  conveyed  the  interest  of  Samuel  C.  Ferguson, 
which  he  acquired  by  the  Sheriff's  deed,  to  Thomas  M.  Fer- 
guson. Said  deed  was  registered  in  April,  1870.  King  tes- 
tified that  he  bought  the  land  for  the  benefit  of  S.  C.  Fergu- 
son, and  conveyed  to  his  brother  with  that  understanding. 
There  was  evidence  tendiug  to  show  that  Thomas  M.  Fergu- 
son and  the  heirs  at  law,  other  than  Samuel  C.  Ferguson,  of 
Robert  Ferguson,  on  the  14th  day  of  May,  1870,  sold  and 
conveyed  the  entire  tract  of  land  to  M.  L.  Brittain,  who 
immediately  took  sole  possession  under  their  deed,  which 
was  duly  registered  on  the  17th  day  of  May,  1870,  and  the 
said  M.  L.  Brittain  and  the  defendants  claiming  under  him 
have  been  in  the  sole  possession  of  said  tract  of  land  con- 


113.] 


SEPTEMBER  TERM,  1893. 


539 


Ferguson  v.  Wright. 


tinuously  up  to  this  time.  There  was  no  evidence  that  plain- 
tiff or  his  brothers  had  made  any  demand  to  be  let  in,  or 
that  there  was  any  actual  denial  of  plaintiff's  right,  except 
such  as  arose  from  defendants'  claim  and  occupation.  The 
defendants  offered  evidence  tending  to  show  that  Samuel  C. 
Ferguson  was  a  non-resident  of  the  State  at  the  time  of  the 
execution  sale,  and  there  was  evidence  tending  to  show  that 
he  was  a  resident. 

Witnesses  for  the  defendants  testified  that  Samuel  C.  Fer- 
guson was  raised  on  the  lands  in  controversy,  and  made  it 
his  home  until  1866,  at  which  time  he  went  off,  and  from 
that  time  until  his  death  the  witnesses  did  not  know,  of  their 
own  knowledge,  the  place  of  his  residence,  during  which 
year  he  and  his  wife  separated,  the  latter  returning  to  the 
home  of  her  parents  and  being  visited  occasionally  by  her 
husband ;  that  shortly  thereafter  Samuel  went  away,  and 
witnesses  had  not  seen  him  since,  but  that  it  was  generally 
understood  in  the  neighborhood  that  he  died  in  the  State  of 
Georgia. 

The  defendants  proposed  to  prove  by  these  witnesses  that 
it  was  generally  reputed  in  the  neighborhood  that  said 
Samuel  was  not  a  resident  of  this  State,  but  was  residing  in 
the  State  of  Georgia,  and  continued  to  reside  there  from  1866 
to  the  day  of  his  death.  This  was  objected  to  by  the  plain- 
tiff and  excluded  by  the  Court,  and  defendants  excepted. 

The  defendants  asked  the  Court  to  charge  the  jury,  among 
other  charges  given,  that  the  Sheriff's  deed  to  M.  C.  King  is 
color  of  title,  and,  although  M.  C.  King  did  not  go  upon  the 
land,  if  the  Sheriff's  deed  was  registered  in  December,  1869, 
the  registration  of  said  deed  was  notice  of  the  claim  of  King, 
and  if  King  conveyed  to  T.  M.  Ferguson  on  the  25th  day  of 
April,  1870,  and  said  T.  M.  Ferguson  conveyed  to  M.  L.  Brit- 
tain  on  the  4th  day  of  May,  1870,  and  Brittain  went  into  pos- 
session of  the  land  under  said  deed,  and  he  and  those  claim- 
ing under  him  have  been  in  the  open,  notorious  possession 
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of  said  land  for  more  than  seven  years  before  the  commence- 
ment of  this  action,  claiming  the  whole  estate  therein,  the 
plaintiff  is  not  the  owner.  This  was  refused  by  the  Court, 
and  defendants  excepted. 

In  response  to  this  prayer  the  Court  said  if  the  deed  is 
valid  it  was  sufficient  to  pass  and  did  pass  the  title  to  the 
purchaser,  but  if  it  was  void  it  was  not  color  of  title. 

The  defendants  asked  the  Court  to  further  charge  that  if 
M.  L.  Brittain  entered  into  the  open  adverse  possession  of 
the  land,  claiming  the  same  under  the  deed  of  the  Sheriff  to 
King,  and  from  King  to  T.  M.  Ferguson,  and  from  T.  M^ 
Ferguson  to  him,  the  statute  began  to  run  at  the  time  of  his 
taking  possession,  and  the  death  of  Samuel  C.  Ferguson 
would  not  stop  the  statute  from  running.  This  was  refused 
by  the  Court,  and  defendants  excepted. 

His  Honor  charged  the  jury  that  if  Samuel  C.  Ferguson 
was  a  non-resident  of  the  State  at  the  time  of  the  execution 
sale  said  Ferguson  was  not  entitled  to  a  homestead,  but  that 
the  residence  was  a  matter  for  the  jury  to  determine  from  the 
testimony  of  witnesses,  speaking  of  their  own  knowledge,  that 
Samuel  C.  Ferguson  was  not  a  resident  of  the  State,  or,  speak- 
ing of  their  own  knowledge,  that  he  was  a  resident  of  another 
State  or  place  outside  of  this  State ;  that  the  jury  should  take 
into  consideration  all  the  facts  and  circumstances  fixing  his 
place  of  residence  at  the  time  of  the  execution  sale;  they 
cannot  take  into  consideration  mere  hearsay  or  common 
reputation. 

That  Samuel  C.  Ferguson's  residence  was  admitted  to  be 
in  this  Stale  in  1866,  and  the  law  presumed  that  his  resi- 
dence continued  to  be  in  this  State,  unless  such  presumption 
has  been  rebutted.  His  Honor  further  instructed  the  jury 
that,  if  there  was  an  actual  ouster  in  the  life-time  of  Samuel 
C.  Ferguson  in  May,  1870,  and  said  Ferguson  died  in  August, 
1870,  the  statute  would  begin  to  run  from  the  time  of  actual 
ouster,  and  the  death  of  said  Ferguson  would  not  stop  the 
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running  of  the  statute,  but  in  this  case  there  was  no  evidence 
of  an  actual  ouster. 

That  if  Samuel  C.  Ferguson  was  a  son  of  Robert  Ferguson, 
on  his  death  Samuel  became  a  tenant  in  common  with  his 
brothers  and  sisters,  and  if  they  sold  their  interest  such  sale 
was  not  an  ouster,  and  the  possession  of  the  purchasers  would 
not  be  an  ouster  unless  held  exclusively  for  twenty  years. 

If  Thomas  Ferguson  and  others  joined  in  the  deed  con- 
veying their  interest  to  Brittain,  Brittain  had  a  good  title  to 
that  much  of  the  land,  and  his  entering  upon  the  land  was 
rightful  and  his  possession  was  not  necessarily  adverse  to  the 
plaintiff's  rights.  Neither  the  plaintiff  nor  Samuel  Ferguson 
could  have  brought  an  action  against  him  to  turn  him  out 
of  the  possession.  Possession  under  color  of  title,  in  order 
to  ripen  into  title  must  be  adverse  so  as  to  expose  him  to  an 
action  of  the  plaintiff's  ancestor;  until  there  was  an  actual 
ouster,  or  a  presumed  ouster,  which  occurs  after  twenty  years, 
the  statute  does  not  begin  to  ruu. 

That  as  the  sale  was  made  in  1869,  and  the  statute  did  not 
begin  to  run  until  January,  1870,  and  the  suit  was  brought 
in  1889,  there  was  no  presumption  of  an  ouster,  and  as  the 
Sheriff's  deed  to  King  was  a  sale  of  the  interest  of  one  tenant 
in  common,  and  that  interest  was  conveyed  by  King  to 
another  tenant  in  common,  who,  in  a  joint  deed  with  the 
remaining  tenants  in  common,  conveyed  to  Brittain,  although 
he  and  they  conveyed  the  entire  estate,  Biittain's  possession 
under  such  deed  was  not  adverse  to  the  plaintiff's  ancestor, 
and  Brittain  and  those  claiming  under  him  could  not  avail 
themselves  of  the  seven  years  statute. 

His  Honor  instructed  the  jury  that  if  Samuel  Ferguson 
and  the  mother  of  the  plaintiff  were  married,  and  the  plain- 
tiff was  born  in  lawful  wedlock,  she  would  be  the  owner  of  a 
one-eighth  interest  in  the  land  and  entitled  to  be  let  into  the 
possession,  unless  the  Sheriff's  deed  conveyed  the  title  of 
Samual  C.  Ferguson.     "If  Samuel  C.  Ferguson  was  a  resi- 
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dent  of  the  State  at  the  time  of  the  Sheriff's  sale,  and  no 
homestead  was  allotted  and  set  apart  to  him,  the  sale  was 
void,  and  the  Sheriff's  deed  conveyed  no  title  to  King.  If 
Samuel  C.  Ferguson  was  not  a  citizen  of  the  State  at  the  time 
of  the  Sheriff's  sale,  although  no  homestead  had  been  allotted 
to  him,  his  interest  in  the  land  passed,  and  the  plaintiff, 
being  his  heir,  cannot  recover." 

1.  The  defendants  assign  error  in  the  charge  given,  in  that 
there  was  error  in  confining  the  jury  in  their  deliberations 
upon  the  question  of  the  residence  of  the  said  Samuel  C. 
Ferguson  to  the  testimony  of  the  witnesses  detailed  to  be 
within  their  own  knowledge. 

2.  That  the  Court  erred  in  instructing  the  jury  that  the 
defendants'  possession  under  the  Sheriff's  deed  was  not 
adverse  to  Samuel  C.  Ferguson.  That  the  Court  erred  in 
instructing  the  jury  that  the  defendants  were  not  entitled  to 
the  benefit  of  the  seven  years  exclusive  adverse  possession 
under  the  Sheriff's  deed. 

3.  For  refusal  to  give  the  special  instructions  prayed  for 
by  defendants. 

After  a  verdict  for  plaintiff,  the  defendants  moved  for  a 
new  trial  for  the  errors  assigned  in  the  charge,  and  the  refusal 
to  give  the  instructions  prayed  for,  and  for  the  exclusion  of 
the  testimony  offered  by  them,  and  appealed  from  the  judg- 
ment for  the  plaintiff. 

Messrs.  E.  B.  Norvell  and  C.  M.  Busbee,  for  plaintiff. 
Mr.  G.  S.  Ferguson,  for  defendants  (appellants). 

Avery,  J. :  If  Samuel  C.  Ferguson  was  a  resident  of  the 
State  of  North  Carolina  on  the 4th  of  October,  1869,  when  his 
land  was  sold  upon  a  Justice's  judgment,  rendered  on  the 
11th  of  August,  1869,  and  docketed  in  the  Superior  Court  on 
the  14th  of  August,  1869,  he  was  entitled  to  a  homestead,  and 
unless  he  had  a  homestead  already  allotted  to  him  in  other 
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lands,  the  sale  of  his  interest  in  the  land  in  controversy, 
under  such  execution,  was  null  and  void.  It  was  conceded 
that  no  other  land  had  been  allotted  to  him.  He  resided  in 
North  Carolina  in  1866,  and  the  summons  was  served  on 
him  in  the  case  wherein  judgment  was  rendered,  and  execu- 
tion and  sale  followed  in  the  summer  of  1869.  We  find  pos- 
itive and  direct  testimony  tending  to  show  these  facts  and 
nothing  more  bearing  upon  the  question  of  his  domicile, 
though  it  was  stated  in  general  terms  that  there  was  addi- 
tional testimony  offered  for  the  defendants. 

The  Court,  upon  objection,  properly  excluded  the  testi- 
mony offered  that  Samuel  C.  Ferguson  was  generally  reputed 
in  his  family,  or  in  the  neighborhood  in  which  he  lived  in 
1866,  to  have  removed  to  and  become  a  resident  of  the  State 
of  Georgia,  where  he  died  in  August,  1870.  Evidence  as  to 
the  residence  of  a  person  falls  within  the  general  rule  that 
hearsay  testimony  is  inadmissible,  and  no  sufficient  reason 
can  be  adduced  for  making  it  an  exception  like  testimony  as 
to  pedigree.  The  other  evidence  upon  the  same  question 
seems  to  have  been  fairly  submitted  to  the  jury.  It  being 
conceded  that  Ferguson  resided  in  Cherokee  County  in  1866, 
the  presumption  was  that  he  continued  to  make  this  State 
his  home,  and  the  jury  were  left  to  determine  whether  the 
evidence  was  sufficient  to  rebut  it,  since,  in  the  absence  of 
such  proof,  the  law  assumed  that  his  domicile  remained 
unchanged.  5  Am.  &  Eng.  Enc,  p.  971;  Lawson  on  Pre- 
sump.  Ev.,  p.  172,  rule  30. 

The  defendants  offered  no  testimony  tending  to  show  that 
the  judgment  was  recovered  upon  a  debt  created  prior  to 
1868,  and  as  we  must  assume  that  the  sale  was  made  to  sat- 
isfy an  obligation  incurred  after  the  ratification  of  the  Con- 
stitution, and  without  allotting  homestead,  it  was  void.  Long 
v.    Walker,  105  N.  C,  90;    Lloyd  v.   Lloyd,   at   this   term. 

Whether  the  defendants  or  those  under  whom  they  claim 
entered  upon  the  land  in  1869  or  1870  is  not  material.     If 
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the  execution  sale  of  Samuel's  one  undivided  eighth  was 
invalid,  the  deed  to  Brittain,  under  which  they  claimed, 
passed  only  the  seven-eighths  of  the  land  which  had  de- 
scended on  the  death  of  Robert  Ferguson  to  his  other  chil- 
dren. The  defendants  had  not  been  in  possession  twenty 
years  when  this  action  was  brought  in  1889,  and  therefore 
the  presumption  had  not  arisen  that  the  plaintiff  as  a  co-ten- 
ant had  been  evicted.  CaldweU  v.  Neely,  81  N.  C,  114 ;  Ward 
v.  Farmer,  92  N.  C,  93.  The  cases  of  McCulloh  v.  Daniel, 
102  N.  C,  529,  and  Amis  v.  Stevens,  111  N.  C,  172,  which 
were  relied  on  by  defendants'  counsel  to  sustain  his  position, 
were  carefully  distinguished  by  the  Court  in  both  opinions 
from  those  already  cited  in  support  of  the  view  of  the  ques- 
tion which  we  have  taken.  The  distinction  was  that  in  the 
one  case  the  occupant  entered  and  held  under  title  derived 
mediately  or  immediately  through  conveyances  from  a  por- 
tion of  the  tenants  in  common,  to  whom  the  land  had  passed 
by  descent  or  purchase,  while  io  the  other  he  had  bought  at 
Sheriff's  sale  a  claim  purporting  to  be  adverse  to  all  of  such 
tenants,  and  had  entered  and  held  adversely  for  more  than 
seven  years. 

The  deed  of  Thomas  M.  Ferguson  and  others  to  Brittain, 
though  it  purported  to  convey  all  of  the  interest  in  the  land, 
had  only  the  effect  of  putting  Brittain  in  the  relation  to  Sam- 
uel Ferguson  previously  occupied  by  his  grantors.  Thomas 
C.  Ferguson,  after  procuring  a  conveyance  from  King  for 
such  interest  as  had  passed  to  him  by  the  Sheriff 's  void  deed, 
joined  the  heirs  of  Robert  Ferguson  in  conveying  to  Brittain. 
As  to  the  individual  interest  of  Samuel  Ferguson,  Thomas 
Ferguson  and  Brittain  stood  in  the  same  relation  to  him  as 
had  been  sustained  by  King.  The  occupation  and  undis- 
turbed enjoyment  of  the  rents  and  profits  by  Brittain  or 
those  claiming  under  him  for  a  less  time  than  twenty  years, 
though  under  a  deed  purporting  to  convey  the  entire  estate, 
did  not  bar  the  action  of  the  heirs  of  Samuel  Ferguson,  if  the 
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sale  by  the  Sheriff  was  void.  Breden  v.  McLaurin,  98  N.  C, 
307  ;  Hicks  v.  Bullock,  96  N.  C,  164.  But  a  case  more  directly 
in  point  is  Page  v.  Branch,  97  N.  C,  97,  where  Justice  Davis, 
delivering  the  opinion  of  the  Court,  laid  down  the  principle 
that  one  tenant  in  common  cannot  make  the  possession 
adverse  to  his  co-tenant  by  conveying  the  entire  estate, 
because  his  bargainee  only  acquires  such  estate  as  the  bar- 
gainor can  convey.  We  see  no  reason  why  the  registration 
of  the  deeds  from  the  Sheriff  to  King,  and  from  the  latter  to 
Thomas  Ferguson,  should  give  any  additional  force  or  effect 
to  the  subsequent  conveyance  to  Brittain.  There  is  no  prin- 
ciple which  we  can  invoke  that  would  give  to  the  registra- 
tion at  that  date,  if  now,  the  effect  of  an  ouster. 
For  the  reasons  stated  we  conclude  that  there  was 

No  Error. 


IN  THE  MATTER  OF  THE  ADMINISTRATION  OF  THE  ESTATE 

OF  SARAH  ELLICK  MEYERS. 

Administration — Rigid  of  Husband  to  Administer  on  Wife's 
Estate —  Transfer  of  Prior  Right  to  Administration — Duty  of 
Clerk. 


1.  A  husband  has  a  right  to  administer  the  estate  of  his  deceased  wife, 

whether  she  die  intestate  (The  Code,  §1376)  or  leave  a  will  with- 
out naming  an  executor  (The  Code,  §2166). 

2.  A  husband  having  a  prior  right  to  administer,  may  transfer  that  right 

to  another  by  appointment,  or  may  cause  another  to  be  associated 
with  him  in  the  administration,  and  this  right,  and  the  power  and 
duty  of  the  Clerk  to  make  such  appointments,  are  not  affected  by 
the  filing  and  probating  in  common  form  of  a  writing  purporting 
to  be  the  will  of  the  wife,  for  the  duties  and  responsibilities  of  the 
administrators  are  not  changed  by  the  fact  that  a  will  has  been  or 
may  be  probated,  which  will  guide  them  in  their  administration 
after  the  payment  of  debts,  etc. ;  being  subject  to  the  orders  of 
the  Clerk  touching  the  administration,  they  must  obey,  and  if 
guilty  of  misconduct,  they  may  be  removed. 
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3.  Where  a  husband  and  chosen  associate  were  appointed  administrators 
of  the  estate  of  the  deceased  wife  of  the  former,  they  should  not 
have  been  ousted  by  the  Clerk  for  the  reason  that  at  the  time  the 
appointment  was  made  a  writing  purporting  to  be  a  will  was  on 
record  and  an  issue  devisavit  vel  non  was  pending. 

By  consent,  upon  the  appeal  of  the  respondents,  Morris 
Meyers  and  Charles  A.  Webb,  administrators  of  Sarah  Ellick 
Meyers,  from  the  Clerk  of  the  Superior  Court,  his  Honor  Arm- 
field,  J.,  found  the  facts,  substantially,  as  follows: 

"That  on  the  1st  day  of  October,  1893,  Mrs.  Sarah  Ellick 
Meyers,  of  whom  the  respondent  Morris  Meyers  was  her  hus- 
band, died  in  the  city  of  Richmond,  Va.  Her  domicile  was 
in  Asheville,  Buncombe  County,  N.  C,  and  she  had  property 
in  Buncombe  County.  On  the  12th  day  of  October,  1893, 
there  was  presented  to  the  Clerk  of  the  Superior  Court  of  Bun- 
combe County  by  James  H.  Merrimon,  Esq.,  in  behalf  of 
persons  claiming  to  be  legatees  named,  a  paper-writing  pur- 
porting to  be  the  will  of  the  said  Sarah  Ellick  Meyers.  Where- 
upon the  Clerk,  at  the  instance  of  said  J.  H.  Merrimon,  Esq., 
issued  a  commission  under  the  provisions  of  section  2155  of 
The  Code  for  the  examination  of  certain  persons  concerning 
the  execution  of  said  paper- writing  by  Mrs.  Sarah  Ellick  Mey- 
ers. Upon  the  return  of  the  same,  with  the  examination  of 
the  said  witnesses,  and  upon  receiving  and  opening  and  read- 
ing the  same,  the  Clerk  of  the  Court  said  to  his  deputy,  one 
J.  McD.  Whitson,  "  I  consider  the  will  proven.  Record  and 
file  the  same  with  the  deposition  of  the  witnesses,"  and  the 
same  were  copied  into  a  book  known  as  Record  of  Wills, 
kept  in  said  office.  On  the  —  day  of  October,  1893,  at  the 
instance  of  J.  H.  Merrimon,  Esq.,  representing  said  alleged 
legatees,  the  Clerk  of  the  Court  issued  a  notice  to  Morris 
Meyers,  husband  of  deceased,  as  provided  by  section  1380  of 
The  Code.  On  the  10th  day  of  November,  1893,  the  said 
Morris  Meyers,  in  response  to  said  notice,  with  the  respon- 
dent Charles  A.  Webb,  made  application  to  the  Clerk  of  the 
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Superior  Court  for  appointment  as  administrators  of  Sarah 
Ellick  Meyers,  deceased,  made  bond  purporting  to  be  an 
administrator's  bond,  and  on  said  date  they  were  qualified 
in  said  office  as  administrators  by  the  Clerk  of  the  Superior 
Court  of  Buncombe  County,  and  general  letters  of  adminis- 
tration, as  in  cases  of  intestacy,  issued  to  them  by  the  Clerk, 
whereupon  they  entered  upon  the  duties  of  said  office. 

On  the  13th  day  of  November,  at  the  instance  of  J.  H. 
Merrimon,  Esq.,  representing  said  alleged  legatees,  the  Clerk, 
who  had  previously  orally  adjudged  said  will  to  be  duly 
proven,  signed  order  in  the  record,  declaring  said  paper- 
writing  to  have  been  duly  proven  and  ordering  it  to  be 

recorded;  and  on  the day  of  November,  1893,  also  at 

the  instance  of  J.  H.  Merrimon,  Esq.,  he,  the  said  Clerk,  issued 
a  notice  to  the  respondents  to  show  cause  why  their  letters  of 
administration  should  not  be  revoked,  the  Clerk  being  of  the 
opinion  that,  under  the  circumstances,  he  had  not  the  power 
to  issue  letters  as  in  case  of  intestacy. 

On  the day  of .,  1893,  the  respondents  appeared 

before  said  Clerk  in  answer  to  said  notice,  and  filed  answer 
to  the  rule  to  show  cause.  Whereupon,  the  Clerk  made  an 
order  revoking  said  letters  of  administration,  and  the  respon- 
dents appealed  therefrom  to  the  Judge  of  this  Court. 

The  respondents,  at  the  time  of  their  application  for  letters 
of  administration,  knew  that  said  paper-writing  alleged  to 
be  the  will  of  Sarah  Ellick  Meyers  was  in  the  office  of  the 
Clerk  of  the  Superior  Court  of  Buncombe  County,  and  that 
it,  with  the  proof,  had  been  recorded.  At  once,  upon  said 
order  of  November  13,  1893,  being  made,  declaring  said 
paper-writing  to  have  been  sufficiently  proven,  and  ordering 
the  same  to  record,  the  respondents  as  administrators,  and 
Morris  Meyers,  as  an  individual,  filed  a  caveat  to  said  will  and 
made  the  bond  required  by  statute.  Whereupon,  the  Clerk 
made  up  the  issue  set  out  in  the  answer  of  the  respondents, 
and  transferred  the  same  to  the  civil  issue  docket  of  this 
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Court,  where  the  same  is  now  pending  for  trial  before  the 
Judge  and  a  jury,  and  made  the  order  required  by  the  stat- 
ute (section  2159  of  The  Code)  therein." 

The  Court,  being  of  opinion,  upon  this  finding  of  facts  and 
the  record,  that  the  action  of  the  Clerk  of  the  Superior  Court 
of  Buncombe  County  in  issuing  to  the  respondents  the  gen* 
eral  letters  of  administration  as  in  cases  of  intestacy  was  void 
for  want  of  jurisdiction,  affirmed  the  order  of  the  Clerk  revok- 
ing such  appointment,  to  which  the  respondents  excepted  and 
appealed. 

Mr.  James  H.  Merrimon,  for  legatees. 
Mr.  Charles  A.  Webb,  for  appellants. 

Burwell,  J. :  A  husband  has  a  right  to  administer  the 
estate  of  his  deceased  wife,  both  in  the  event  of  her  death  intes- 
tate {The  Code,  §  1376)  and  also  in  the  event  that  she  leaves  a 
will,  but  names  no  one  as  executor.     The  Code,  §2166. 

The  script  which  has  been  propounded  as  the  will  of  Mrs. 
Sarah  Ellick  Meyers  does  not  appoint  anyone  to  execute  it. 
Therefore,  if  it  be  found,  upon  the  trial  of  the  issue  devuavit 
vel  non,  that  it  is  the  will,  that  cannot  have  the  effect  of 
depriving  her  husband  of  the  right  to  administer  the  estate. 
Hence,  while  it  is  true  that  there  is  a  contest  pending,  there 
is  no  controversy  in  regard  to  the  right  of  administration. 
Nor  can  there  be  one.  The.  statutory  provisions  are  plain. 
Little  v.  Berry,  94  N.  C,  433. 

It  has  been  decided  by  this  Court  that  one  who  has  the 
prior  right  to  administration  may  transfer  that  right  by 
appointment.     Little  v.  Berry,  svpra. 

If  the  husband  could  have  lawfully  transferred  his  right 
to  administer  his  wife's  estate  to  another,  he  may  certainly 
cause  another  to  be  associated  with  him  in  the  administra- 
tion. If  it  was  proper  to  appoint  the  husband,  it  was  proper 
to  appoint  the  husband  and  his  chosen  associate,  Webb,  to 
be  co-administrator. 


113.]  SEPTEMBER  TERM,  1893.  549 

Gas  Light  Company  v.  Construction  Company. 

From  what  has  been  said,  it  follows  that  the  husband's 
right  to  letters  of  administration,  and  the  Clerk's  power  and 
duty  to  appoint  trim  and  his  chosen  associate  to  be  co-admin- 
istrator, were  not  at  all  affected  by  the  filing  and  probating 
in  common  form  of  the  script  which  purported  to  be  the  will 
of  Mrs.  Meyers,  for,  as  has  been  noted,  that  instrument  named 
no  one  to  administer  the  estate  under  its  provisions.  Suttle 
v.  Turnerf  8  Jones,  403,  is  overruled  in  Little  v.  Berry,  svpra. 
The  duties  and  responsibilities  of  these  administrators  are 
not  in  any  degree  changed  by  the  fact  that  a  will  has  been 
or  may  be  probated  that  will  guide  them  in  their  distribution 
of  the  assets  that  remain  after  payment  of  debts  and  charges 
of  administration.  They  must  take  notice  of  that.  The  Clerk 
has  power  to  issue  orders  touching  the  administration,  and 
they  must  obey.  If  they  are  guilty  of  misconduct,  they  may 
be  removed. 

But  they  should  not  have  been  ousted  by  the  Clerk'  for  the 
reasons  set  out  in  the  petition  upon  which  his  order  of  removal 
was  founded. 

His  Honor  should  have  directed  the  Clerk  to  revoke  his 
order  of  removal.     It  is  so  ordered.  Error. 


THE  NEWBERN  GAS  LIGHT  COMPANY  v.  LEWIS  MERCER  CON- 
STRUCTION COMPANY  and  THE  NEWBERN 
SEWERAGE  COMPANY. 

Attachment — Tort. 

Where  a  sewerage  construction  company,  in  laying  its  pipes  in  a  street, 
punctured  and  injured  the  pipes  of  a  gas  company  embedded  in 
the  streets,  causing  loss  to  the  gas  company  by  the  escape  of  its 
gas,  such  an  injury  to  property  was  done  as  entitled  the  gas  com- 
pany to  an  attachment  under  section  347  of  The  Code,  that  section 
having  been  amended  by  chapter  77,  Acts  of  1893,  so  as  to  extend 
the  right  of  attachment  to  all  cases,  whether  the  injury  is  to  real 
or  personal  property. 
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This  was  an  action  brought  to  the  February  Term,  1893, 
of  Craven  Superior  Court,  in  which  plaintiff  obtained  a  writ 
of  attachment  against  the  property  of  the  defendant  con- 
struction company,  under  section  347  of  The  Code,  for  injury 
to  plaintiff's  pipes,  which  were  laid  in  the  streets  of  the  city 
of  Newbern,  and  for  injury  to  and  destruction  of  the  gas  of 
plaintiff,  which  escaped  through  the  pipes  so  broken  and 
injured. 

The  Clerk  of  the  Superior  Court  vacated  the  attachment, 
but  on  appeal  by  plaintiff,  his  Honor  Bryan,  J.,  reversed  the 
Clerk's  order,  and  defendant  appealed. 

The  defendant  contended  that  the  pipes  being  firmly 
embedded  in  the  streets  constituted  realty,  and  that  attach- 
ment would  not  lie  under  section  347,  and  that  although  the 
gas,  admitted  to  be  personal  property,  escaped  by  the  injury 
to  the  pipes,  and  consequential  loss  accrued  to  plaintiff,  for 
which  an  action  would  lie,  no  injury  was  done  to  the  gas 
itself,  for  which  the  ancillary  remedy  of  attachment  could  be 
obtained.  Mr.  Guion,  for  the  defendant,  illustrated  his  con- 
tention as  follows:  "Suppose  the  subject-matter  of  the  dam- 
age to  be  water,  which  plaintiff  conveyed  to  its  consumers 
by  means  of  similar  pipes,  and  defendant  has  injured  a  pipe, 
causing  the  water  to  leak  out,  could  it  be  contended  that 
there  was  any  injury  done  to  the  water?  But  on  the  other 
hand,  if  any  foreign  substance  had  been  introduced  into  the 
water,  causing  it  to  become  polluted,  in  such  event  the  injury 
would  be  to  the  water,  and  the  damage  would  spring  there- 
from. Again,  suppose  defendant  should  break  open  plain- 
tiff's  stable,  permitting  plaintiff's  horse  to  escape  therefrom, 
could  it  be  concluded  that  any  injury  was  done  to  his  horsed  " 

Chapter  77,  Acts  of  1893,  amended  section  347  of  The  Code, 
extending  the  right  of  attachment  for  injuries  to  real  estate. 

Mr.  M.  DeW.  Stetfenaon,  for  plaintiff. 

Mr.  0.  H.  Guion,  for  defendants  (appellants). 
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Per  Curiam :  Upon  a  careful  investigation  we  are  of  the 
opinion  that  under  the  peculiar  circumstances  of  this  case, 
the  ruling  of  his  Honor  refusing  to  dismiss  the  attachment 
should  be  sustained. 

In  view  of  the  recent  amendment  to  section  347  of  The 
Code,  extending  the  right  of  attachment  to  cases  where  the 
injury  is  to  real  as  well  as  personal  property,  we  do  not  think 
an  elaborate  discussion  of  the  law  as  it  previously  existed  can 
serve  any  useful  purpose.  Affirmed. 


W.  D.  SPRAGUE  v.  LOUISA  N.  BOND  et  al.* 

Practice — Appeal  from  Interlocutory  Order,  when  not  Prema- 
ture— Reference  to  take  Account — Evidence — Issues. 


1.  Where,  on  the  trial  of  pleas  in  bar,  there  was  a  verdict  for  plaintiff, 

and  an  order  for  an  account,  an  appeal  is  not  premature,  for,  if 
the  pleas  should  be  established,  plaintiff  would  not  be  entitled  to 
an  account,  and  the  action  would  be  at  an  end. 

2.  When  a  party  to  an  action  is  allowed  to  be  a  witness  as  to  a  transac- 

tion, and  is  impeached,  he  may  be  corroborated  by  Bhowing  that 
soon  after  the  matter  occurred  he  made  similar  statements  or  dec- 
larations in  regard  to  it;  but  this  is  only  permissible  as  corrobora- 
tive and  not  as  substantive  evidence,  and  it  is  the  duty  of  the  trial 
Judge,  without  special  instructions  to  that  effect,  to  see  that  the 
jury  fully  understand  the  use  they  are  permitted  to  make  of  it. 

3.  In  an  action  for  an  account,  plaintiff  alleged  that  he  had  conveyed,  by 

absolute  deed,  to  the  defendant  B,  certain  lands  in  consideration 
of  her  agreement  that  when  the  land  should  be  sold  plaintiff  should 
have  one-half  of  the  proceeds,  and  that  the  land  had  been  sold 
and  defendant  refused  to  account,  etc.  A  was  allowed  to  become 
a  party  defendant,  and  in  her  answer  alleged  that  she  was  the 
equitable  owner  of  the  land,  as  against  the  plaintiff,  by  reason  of 
a  deed  or  contract  to  convey  the  same,  dated  but  not  registered 
before  the  deed  to  defendant  B,  which  allegations  plaintiff  in  his 
reply  denied:  Held,  (1)  that  A  was  properly  allowed  to  become  a 

*  Avery  and  Clark,  J.  J.,  did  not  sit. 
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party;  (2)  that  the  truth  of  the  allegations  made  by  A,  and  contro- 
verted by  the  plaintiff,  should  be  inquired  into,  and  it  was  error  to 
refuse  to  admit  issues  framed  to  cover  all  the  controverted  trans- 
actions between  the  plaintiff  and  each  of  the  defendants  in  rela- 
tion to  the  land,  so  that,  if  plaintiff  is  correct  in  his  allegations, 
an  account  may  be  ordered,  and  if  the  facts  alleged  by  A  are  found 
to  be  true,  the  Court  may  adjudge  the  rights  of  the  respective 
claimants  and  frame  the  order  of  reference  accordingly. 

4.  Where  the  pleadings  do  not  distinctly  and  unequivocally  raise  an  issue, 

it  should  not  be  submitted. 

5.  It  is  competent  for  a  party  to  testify  in  regard  to  transactions  that 

took  place  between  himself  and  an  agent  of  the  defendant,  within 
the  scope  of  his  agency,  and  also  to  the  declarations  of  the  agent 
as  a  part  of  those  transactions,  and  this  is  so  notwithstanding  the 
agent  be  dead. 

Civil  Action,  commenced  on  10th  February,  1890,  and 
tried  at  Spring  Term,  1893,  of  Caldwell  Superior  Court, 
before  Mclver,  /.,  and  a  jury. 

In  his  complaint  plaintiff  alleges  that  he  is  entitled  t  >  one- 
half  of  the  net  proceeds  arising  from  the  sale  of  certain  lands 
lying  in  Caldwell  County,  as  the  consideration  for  the  exe- 
cution of  a  deed  to  the  defendant  Louisa  N.  Bond  for  said 
lands,  under  an  express  contract  made  contemporaneously 
with  the  deed  with  II.  F.  Bond,  the  agent  of  L.  N.  Bond,  his 
daughter. 

In  her  answer  the  defendant  L.  N.  Bond  expressly  alleges 
that  the  lands  were  entered  by  the  plaintiff  for  her  sole  benefit, 
and  with  her  own  funds,  which  she  supplied  to  plaintiff 
through  her  agent,  H.  F.  Bond. 

At  Spring  Term,  1891,  upon  being  heard  on  the  pleadings 
before  Hoke,  J.,  the  plaiutiff  suffered  a  nonsuit  and  appealed. 
The  appeal  was  heard  at  February  Term,  1891,  of  this  Court, 
and  was  reported  in  108  N.  C,  382.  The  nonsuit  having 
been  set  aside,  the  case  resumed  its  place  upon  the  docket  of 
the  lower  Court.  Subsequently  Rebecca  Bond  Adams  and 
her  husband  L.  A.  Adams  were  allowed  to  become  parties 
defendant,  and  alleged  in  their  petition  and  answer  that  the 
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said  R  B.  Adams  has  title  to  the  lands  paramount  to  either 
that  of  plaintiff  or  defendant  Louisa  N.  Bond,  by  reason  of  a 
deed  or  contract  to  convey  the  lands,  made  by  the  plaintiff 
prior,  but  not  registered  before  his  deed  to  L.  N.  Bond,  and 
that  she  is  entitled  to  the  proceeds  of  the  sale  thereof.  Plain- 
tiff *s  demurrer  to  the  answer  being  overruled,  he  appealed, 
the  cause  was  heard  at  September  Term,  1892,  of  this  Court. 
(See  110  N.  C.) 

At  the  trial  at  Spring  Term,  1893,  one  issue  only  was  sub- 
mitted, though  several  others  tendered  by  defendants,  and 
covering  matters  alleged  and  controverted  in  the  pleadings, 
were  refused — 

"Did  the  plaintiff  convey  the  land  described  in  the  com- 
plaint by  deed  to  defendant  Louisa  N.  Bond  upon  the  under- 
standing and  agreement  made  at  and  before  the  execution 
of  the  said  deed  with  defendant's  agent,  H.  F.  Bond,  that 
when  sold,  after  the  payment  to  the  plaintiff  and  defendant 
of  the  advancements  made  or  the  expenses  incurred  by 
them  respectively,  that  the  balance  of  the  proceeds  of  such 
sale  should  be  equally  divided  between  them  ;  and  was  such 
agreement  the  inducement  and  consideration  to  the  execu- 
tion of  said  deed  ?  " 

To  which  the  jury  answered  "Yes." 

His  Honor  being  of  opinion  that  on  the  issue  as  found  by 
the  jury,  the  plaintiff  was  entitled  to  au  account,  made  an 
order  referring  the  cause  to  Harvey  Bingham,  Esq.,  to  take 
and  state  an  account,  and  defendants  appealed. 

The  other  facts  are  sufficiently  adverted  to  in  the  opinion 
of  Associate  Justice  Burwell. 


Messrs.  M.  Silver  and  Avery  &  Ervin,  for  plaintiff. 
Mr.  S.  J.  Bkvin,  for  defendants  (appellants). 


Burwell,  J.:  The  motion  to  dismiss  the  appeal  must  be 
denied.     The  case  of  Clements  v.  Rogers,  95  N.  C,  248,  is 
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decisive  of  the  point.  In  that  action,  as  in  this,  there  was  a 
verdict  for  the  plaintiff  on  the  trial  of  the  pleas  in  bar,  and 
an  order  for  an  account.  An  appeal  from  that  order  was  not 
considered  premature,  because,  if  the  pleas  in  bar  were  estab- 
lished, the  plaintiff  would  not  be  entitled  to  an  account,  and 
the  action  would  be  at  an  end.  The  reason  of  the  rule  applies 
with  full  force  here. 

Upon  the  trial  certain  evidence  was  offered  on  plaintiff's 
part  to  corroborate  his  own  testimony  in  regard  to  the  matter 
in  controversy.  This  evidence  was  not  competent  for  any 
other  purpose,  consisting,  as  it  did,  of  declarations  made  by 
him  soon  after  the  transaction  corresponding  with  the  state- 
ments made  by  him  on  the  witness-stand.  When  this  evi- 
dence was  offered  it  was  conceded  that  it  was  only  competent 
for  this  purpose,  and  for  that  purpose  alone  did  his  Honor 
admit  it.  Among  the  instructions  asked  for  by  defendants 
was  the  following : 

"  The  evidence  of  the  declarations  of  the  plaintiff  in  regard 
to  the  matters  in  controversy  are  not  substantive  evidence  of 
the  truth  of  said  matters,  and  are  only  competent  in  evidence 
for  the  purpose  of  corroborating  the  witness  Sprague,  and  can 
only  be  considered  by  you  for  this  purpose,  and  you  can  give 
it  such  weight  as  you  think  it  is  entitled  to." 

The  case  states  that  this  instruction  was  refused.  In  this 
there  was  error  that  entitled  the  defendants  to  a  new  trial. 
It  is  settled  by  Bullinger  v.  Marshall,  70  N.  C,  520,  that  it 
must  follow  from  a  party's  being  allowed  to  be  a  witness  that, 
if  his  testimony  be  impeached,  he  may  be  corroborated  by 
showing  that  he  had,  soon  after  the  matter  occurred,  made 
the  same  statement  in  regard  to  it.  The  rule  was  there  estab- 
lished as  a  necessary  corollary  of  the  statute  which  allowed 
a  party  to  be  a  witness  in  his  own  behalf.  The  learned  Jus- 
tice who  delivered  the  opinion  of  the  Court  in  that  case  was 
evidently  loth  to  yield  to  this  innovation,  as  he  considered  it, 
foreseeing,  as  he  no  doubt  did,  that  it  would  be  most  difficult 
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to  restrain  the  effect  of  such  evidence  and  prevent  it  from 
operating  on  the  minds  of  the  jury  as  substantive  proof  of 
the  facts  in  dispute.  Because  there  is  this  danger  of  its  exer- 
cising an  improper  influence  upon  the  jury,  it  is  incumbent 
on  the  Judge  presiding  at  the  trial  where  such  corroborative 
evidence  is  introduced  to  see  to  it,  even  without  any  request 
for  special  instructions,  that  the  jury  fully  understand  the 
use  they  are  permitted  to  make  of  it,  and  we  must  hold  that 
the  failure  to  caution  them  in  this  particular  when  such  a 
request  is  made,  as  was  done  by  the  defendants  here,  entitled 
them  to  a  new  trial. 

As  this  cause,  for  the  reason  above  stated,  must  be  tried 
again,  we  deem  it  proper  to  say  that,  upon  the  allegations 
made  by  Mrs.  Rebecca  B.  Adams  in  her  pleadings  filed,  we 
think  she  is  a  proper  party  to  this  action,  and  that  the  truth 
of  the  allegations  made  by  her  and  controverted  by  plaintiff 
in  his  reply  should  be  inquired  into.  Issues  should  be  framed 
to  cover  all  the  controverted  transactions  between  the  plain- 
tiff and  each  of  the  defendants,  L.  N.  Bond  and  R.  B.  Adams, 
in  relation  to  the  land,  the  proceeds  of  sale  of  which  are  here 
in  dispute,  to  the  end  that  if  the  facts  alleged  by  the  plaintiff 
are  found  to  be  true,  an  account  may  be  ordered ;  and  if  the 
facts  alleged  by  Mrs.  R.  B.  Adams  are  found  to  be  true,  the 
Court  may  be  in  position  to  adjudge  the  rights  of  the  respec- 
tive claimants  and  to  mould  the  order  of  reference  accord- 
ingly. If,  at  the  time  of  the  alleged  contract  between  the 
plaintiff  and  the  defendant  L.  N.  Bond,  through  her  agent, 
H.  F.  Bond,  by  the  terms  of  which  the  plaintiff  conveyed  the 
land  to  said  defendant  in  consideration  of  her  agreement, 
made  for  her  by  her  said  agent,  that  when  she  sold  the  land 
she  would  pay  to  the  plaintiff  one-half  or  other  part  of  the 
proceeds,  after  deducting  certain  expenses  pertaining  to  the 
business,  the  defendant  Rebecca  B.  Adams  had  an  equitable 
interest  in  said  land,  or  a  right  to  call  for  a  deed  therefor, 
which  she  had  acquired  from  the  plaintiff,  and  which  she 
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then  held  and  now  holds  by  titles  or  contra  els  good  against 
him,  but  not  valid  against  her  co-defendant,  Louisa  N.  Bond, 
or  her  vendees,  because  of  want  of  registration  or  other  notice, 
it  would  surely  be  unjust  to  allow  him  to  take  the  proceeds 
of  the  sale  and  appropriate  them  to  his  own  use.  It  seems 
to  us  that  if  Mrs.  Adams's  allegations  are  true,  the  plaintiff, 
at  the  time  of  the  alleged  contract  with  H.  F.  Bond,  agent, 
held  whatever  interest  or  estate  he  had  in  the  land  in  trust 
for  Rebecca  B.  Adams.  As  between  the  latter  and  him,  if 
her  allegations  are  true,  he  had  no  right  to  make  this  sale 
and  contract.  It  was  valid  between  him  and  L.  F.  Bond, 
because  she  had  no  legal  notice.  But  Rebecca  B.  Adams 
may  ratify  that  transfer,  contract  and  subsequent  sale,  and 
contest,  as  she  does  here,  the  plaintiff's  right  to  the  fund, 
claiming  that,  in  equity,  it  is  hers. 

It  is  proper  for  us  to  say  further,  that  as  the  pleadings  now 
stand,  we  do  not  think  that  the  defendants  are  entitled  to 
have  the  first  issue  tendered  by  them  on  the  late  trial,  sub- 
mitted to  the  jury.  The  third  paragraph  of  their  answer, 
upon  the  allegations  of  which  this  issue  is  founded,  does  not 
set  out  as  a  fact  that  the  alleged  contract,  if  made  as  stated  by 
plaintiffs,  with  H.  F.  Bond,  agent,  was  made  to  defraud  the 
creditors  of  plaintiff,  he  being  insolvent.  Its  phraseology 
seems  rather  to  indicate  a  purpose  to  assert  the  high  charac- 
ter of  Mr.  Bond  as  proof  that  the  contract  was  not  made  as 
plaintiff  alleges,  because,  under  the  circumstances,  it  might 
have  been  a  fraud  on  plaintiff's  creditors,  than  to  plead  the 
fact  that  plaintiff,  if  he  made  the  alleged  contract,  was  thereby 
intending  and  contriving  to  defraud  his  creditors.  If  the 
defendants  intended  to  raise  such  an  issue,  their  allegations 
should  be  distinct  and  unequivocal.  If  they  slate  on  the  trial 
that  such  was  their  purpose,  they  will  no  doubt  be  allowed  to 
amend  this  paragraph  so  as  to  entitle  them  to  this  issue. 

If  it  is  admitted  or  proved  that  H.  F.  Bond  was  the  agent  of 
-  the  defendant  L  N.  Bond  in  the  neogtiations  and  transactions 
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ANDREW  SYME,  Administrator  of  THOMAS  ROBERSON,  deceased, 
v.  RICHMOND  &  DANVILLE  RAILROAD  COMPANY. 

Person  Walking  on  Railroad  Track — Negligence — Duty  of 

Engineer. 

1.  Where  a  person  is  injured  while  walking  on  a  railroad  track,  by  an 

engine  that  he  might  have  seen  by  looking,  the  law,  as  a  rule, 
imputes  the  injury  to  his  own  negligence. 

2.  Where  an  engineer  has  no  reason  to  think  a  person  walking  on  a  rail- 

road track  in  front  of  a  locomotive  is  other  than  one  possessed  of 
all  the  usual  powers  of  mind  and  body,  he  is  warranted  in  assum- 
'  ing  that  he  will  step  off  the  track  and  avoid  a  collision. 

8.  In  the  trial  of  an  action  against  a  railroad  company  for  the  negligent 
killing  of  plaintiff 's  intestate,  it  appeared  that  the  track  of  defen- 
dant ran  parallel  with  and  in  a  few  feet  from  that  of  another  com- 
pany, and  that  the  deceased  was  walking  on  defendant's  track, 
commonly  used  by  the  public  as  a  walk-way,  forty  or  fifty  yards 
in  front  of  an  engine  and  tender  backing  in  the  same  direction 
which  deceased  was  going;  that  an  engine  drawing  a  long  freight 
train  on  the  neighboring  track  was  "exhausting  heavily"  as  it 
passed  the  deceased;  that  the  accident  did  not  occur  in  a  populous 
part  of  the  city  or  at  a  time  when  such  a  number  of  persons  were 
using  the  track  as  to  prevent  an  individual  from  readily  seeing  a 
moving  train,  and  that  deceased  could  have  put  himself  out  of 
danger  by  stepping  to  the  ditch  outside  the  track  :  Held,  (1)  that 
negligence  cannot  be  imputed  to  the  defendant  by  assuming  that 
its  engineer  must  have  seen  the  long  freight  train  and  have  known 
the  fact  that  the  engine  drawing  it  was  exhausting  heavily  so  as 
to  render  deceased  as  insensible  to  the  approach  of  defendant's 
train  as  if  he  had  been  deaf ;  (2)  that,  in  such  case,  it  was  the  duty 
of  the  deceased  to  look  as  well  as  listen,  and  he  was  negligent  if 
he  failed  to  use  his  eyes  as  well  as  his  ears,  and  the  defendant's 
engineer  was  justified  in  assuming  that  deceased  had  looked,  had 
notice  of  the  approach  of  the  engine  and  tender,  and  would  clear 
the  track  in  time  and  save  himself  from  harm  ;  (3)  that  negligence 
will  not  be  presumed  in  all  cases,  even  where  a  railroad  violates 
an  ordinance  or  statute  by  running  at  a  given  rate  of  speed  in  a 
town  or  city,  and  especially  when  there  is  no  evidence  of  such 
ordinance  or  statute,  or  where  it  is  not  shown  that  the  accident 
occurred  in  a  populous  part  of  the  city,  or  at  a  time  when,  or 
usually,  so  many  persons  were  walking  on  the  track  as  to  prevent 
one  from  readily  seeing  a  moving  train,  or  that  all  who  used  it  as 
a  footway  could  not  secure  their  safety  by  stepping  off  the  track. 
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Civil  action,  prosecuted  in  forma  pauperis  by  the  plaintiff 
to  recover  damages  for  the  wrongful  act  and  default  of 
defendant  in  causing  the  death  of  his  intestate,  tried  in  Wake 
Superior  Court  at  February  Term,  1893,  before  Brown,  J., 
and  a  jury. 

The  answer  admitted  the  killing,  but  denied  the  charges  of 
negligence  and  liability  for  damages,  and  set  up  the  defence 
(1)  that  deceased  negligently  walked  on  defendant's  track, 
and  though  defendant  used  every  precaution  and  gave  every 
necessary  signal  to  alarm  deceased  and  cause  him  to  leave 
the  track,  he  paid  no  attention  to  the  same,  and  was  unavoid- 
ably run  over  and  killed  by  defendant's  engine;  (2)  that 
deceased  contributed  to  his  own  death  by  his  own  negligence 
by  getting  on  the  track  near  to  the  engine  while  the  engine 
was  in  rapid  motion,  and  without  attempting  to  observe  its 
approach,  or  looking,  or  listening,  and  negligently  remaining 
upon  the  track  until  the  engine  ran  over  him,  and  that  he 
lost  his  life  by  his  own  want  of  ordinary  care  and  prudence. 

On  the  trial,  T.  A.  Bowen,  a  witness  for  plaintiff,  testified : 
"Live  in  the  country;  work  in  Raleigh;  I  came  in  town  by 
railroad  track;  defendant's  track  is  generally  used  as  a  walk- 
way; I  have  been  living  where  I  now  live  six  years;  great 
deal  of  walking  done  by  public  on  defendant's  track  leading 
out  of  Raleigh  to  the  west.  The  North  Carolina  Railroad 
track  and  the  Raleigh  and  Augusta  Air-Line  track  are  eight 
or  ten  feet  apart;  ties  project  about  eighteen  inches  further 
there  is  a  ditch  on  side  of  track  and  embankment  runs  up 
same  on  both  sides ;  no  pathway  on  either  side  of  the  tracks 
The  tracks  of  both  roads  are  on  one  bed ;  Boylan's  bridge 
spans  both  roads— the  North  Carolina  and  the  Raleigh  and 
Augusta;  the  two  tracks  diverge  going  east  after  passing 
under  the  bridge.  The  deceased  was  killed  forty  or  fifty 
yards  west  of  the  bridge ;  I  saw  the  deceased  when  he  was 
killed ;  the  defendant's  engine  was  coming  from  the  North 
Carolina  Railroad  depot,  going  west — the  tender  was  ahead 
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and  engine  backing ;  Roberson,  the  deceased,  was  going  west; 
he  had  a  bucket  on  his  left  arm.  When  Roberson  was  struck 
there  was  a  freight  train  on  the  Raleigh  and  Augusta  track 
passing  along  by  the  side  of  the  deceased  ;  I  was  fifty  yards 
west  of  the  deceased  ;  I  was  coming  to  Raleigh,  going  east; 
deceased  was  going  west.  The  engine  of  the  Raleigh  and 
Augusta  freight  train  was  off  against  me  going  west  when 
deceased  was  struck  ;  Raleigh  and  Augusta  train  had  four- 
teen or  fifteen  cars,  don't  know  exactly  how  many.  I  saw 
Roberson's  face ;  it  was  towards  me ;  he  was  walking  briskly 
up  the  road  towards  me ;  the  Raleigh  and  Augusta  freight 
train  was  making  considerable  noise ;  when  the  engine  and 
tender  of  defendant  struck  deceased  it  passed  over  him  and 
came  nearly  to  a  stop  about  thirty  yards  from  deceased.  You 
can't  see  the  Raleigh  and  Augusta  train  from  up  the  road 
until  it  comes  under  the  bridge ;  when  I  first  saw  defendant's 
engine  and  tender  it  was  east  of  the  bridge;  from  where 
engine  and  tender  was  when  I  first  saw  it  a  man  could  see 
to  where  I  was ;  the  deceased  was  between  me  and  the  said 
engine.  Don't  think  a  person  can  see  all  the  way  to  North 
Carolina  Railroad  depot  from  bridge ;  distance  from  bridge 
to  depot  300  to  400  yards.  A  person  on  an  engine  on  North 
Carolina  road,  situated  half-way  between  depot  and  said 
bridge,  can  see  to  and  under  said  bridge.  It  is  possible  to 
see  a  freight  train  from  the  Richmond  and  Danville  depot 
from  Hargett  Street  station  to  bridge.  When  I  first  saw 
Richmond  and  Danville  engine  and  tender  it  was  thirty-five 
or  forty  yards  from  deceased  and  had  just  got  to  bridge; 
from  this  point  to  where  deceased  was  is  open  and  straight, 
and  Roberson  could  have  been  seen  perfectly  plain.  The 
Raleigh  and  Augusta  train  was  passing  by  deceased  when 
Richmond  and  Danville  engine  struck  deceased ;  the  Ral- 
eigh and  Augusta  train  had,  about  half  of  it,  passed  deceased ; 
the  freight  train  and  engine  and  tender  were  running  neck 
and  neck.    I  waved  my  hand  once  or  twice  to  deceased  ;  he 
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did  not  pay  any  attention  to  it.  I  don't  koow  whether 
deceased  stepped  over  from  Raleigh  and  Augusta  track  or 
not;  I  heard  the  whistle  of  Richmond  and  Danville  engine 
very  plainly,  and  deceased  was  between  me  and  engine ;  I 
motioned  several  times  to  deceased  to  get  out  of  way  and  he 
did  not  do  so.  There  was  plenty  of  room  on  the  outside  of 
Richmond  and  Danville  or  of  North  Carolina  track  for 
deceased  to  have  stepped  off;  there  was  room  on  side  of 
embankment  and  in  the  ditch,  which  was  two  feet  deep;  I 
stepped  in  ditch  and  was  not  hurt;  engine  passed  me  before 
it  stopped  ;  I  was  on  same  track  as  Roberson.  If  deceased 
had  been  on  Raleigh  and  Augusta  track  there  was  room  on 
outside  of  that  track  for  deceased  to  have  stepped  off  and 
saved  himself.  I  heard  whistle  of  engine  of  defendant  b'ow 
twice,  plainly ;  engine  had  been  slowed  down  before  it  struck 
deceased,  because  it  stopped  about  thirty  yards  after  it  passed 
him  and  after  it  passed  me.  Buck  Howell  was  on  same  track 
between  me  and  Roberson ;  when  engine  blew  Howell  also 
got  off  track  and  so  did  I ;  deceased  did  not ;  both  of  us  were 
farther  from  Richmond  and  Danville  or  North  Carolina 
engine  than  deceased.  At  the  time  Richmond  and  Danville 
engine  blew  the  Raleigh  and  Augusta  engine  was  just  about 
up  in  front  of  me ;  the  train  was  passing  Howell  and  also 
deceased." 

George  Davis:  "  Live  in  fourth  ward  of  Raleigh ;  Roberson 
was  killed  about  6:30  a.  m.  on  October  9,  1891;  I  was  ahead 
of  him  going  west  on  North  Carolina  track;  I  saw  freight 
train  on  Raleigh  and  Augusta  track ;  was  about  170  feet 
ahead  of  Roberson;  did  not  see  deceased  when  he  got  on 
track  or  when  he  was  killed ;  I  was  going  on  up  the  road 
west;  the  Raleigh  and  Augusta  train  was  going  west.  I 
heard  engine  on  North  Carolina  track  blow  three  times;  it 
was  then  going  west ,  I  looked  back  and  saw  nothing  between 
me  and  the  engine;  I  thought  it  was  blowing  for  me  to  get 
off;  I  was  right  smart  distance  ahead  of  North  Carolina 
36 
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engine.  I  am  certain  I  saw  no  one  between  me  and  that 
engine;  I  stepped  off  on  outside  in  ditch  and  engine  passed 
me;  I  got  on  track  again  and  looked  back  and  saw  some- 
thing on  track;  it  was  Thomas  Roberson,  dead;  his  whole 
body  was  between  the  rails;  there  was  a  hole  in  his  head  and 
his  foot  cut  off;  his  head  was  towards  the  east.  The  engine 
on  the  North  Carolina  Railroad  did  not  stop;  as  it  passed 
me  it  was  running  fast — thirty  to  thirty-five  miles  an  hour; 
the  shifting  engine  on  the  North  Carolina  track  was  going 
faster  than  Raleigh  and  Augusta  freight  train.  When  I 
started  on  the  track  Thomas  Roberson  got  on  the  track 
behind  me  and  I  started  in  same  direction  that  he  did. 
From  Boylan's  bridge  and  one  hundred  yards  east  of  it  a 
person  could  see  straight  ahead  to  Cox  avenue,  nearly  three- 
fourths  of  a  mile.  There  was  room  on  outside  of  North 
Carolina  track  to  get  off  in  ditch,  just  as  I  did.  When  I 
heard  engine  blow  on  North  Carolina  track  the  train  on 
Raleigh  and  Augusta  track  was  passing  me,  and  the  engine 
of  that  train  had  got  beyond  me  going  west. 

Cross  examination. — The  freight  was  running  pretty  fast — 
can't  exactly  say  how  fast  it  was  runniug — about  fifteen 
miles  an  hour;  I  met  two  men  coming  towards  city  walking 
in  ditch,  one  behind  the  other;  they  were  thirty  yards  from 
bridge  west ;  the  engine  on  the  Raleigh  and  Augusta  track 
was  pulling  fourteen  cars  and  was  coming  under  bridge 
when  I  first  saw  it;  it  was  exhausting  very  heavily;  did 
not  see  Richmond  and  Danville  engine  when  I  first  saw  Air- 
Line  train;  I  looked  back  to  see  if  Raleigh  and  Augusta 
train  was  on  track  I  was  on ;  I  saw  a  man  on  the  track 
behind  me;  I  had  got  only  a  few  steps  before  Raleigh  and 
Augusta  engine  passed  me;  it  was  good  daylight ;  could  see 
very  plainly;  the  engine  on  North  Carolina  road  was  not 
far  from  the  bridge  when  I  heard  it  blow;  it  had  just  passed 
under  bridge  going  west  and  then  blew  not  far  from  bridge." 

The  defendants  introduced  the  following  evidence: 
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A.  F.  Fowler :  "  I  am  a  shifting  engineer  on  the  Richmond 
and  Danville  Railroad.  On  October  9, 1891,  when  the  man 
Roberson  was  killed,  I  had  started  out  from  depot  for  lantern 
lights  on  switch-targets;  I  did  not  stop  until  I  passed  over 
deceased :  at  Boylan's  bridge  I  first  saw  deceased ;  he  was 
not  on  our  track,  he  was  coming  from  Raleigh  and  Augusta 
track  and  got  on  ours;  he  was  going  west  and  got  on  under 
bridge.  As  soon  as  I  saw  him  get  on  track  I  told  the  fire- 
man to  ring  the  bell,  he  did  so;  I  blew  whistle,  short,  sharp 
blows — the  danger  signal ;  as  soon  as  I  saw  he  did  not  notice 
signal  I  reversed  engine  at  once  at  the  risk  of  bursting  out 
cylinder;  I  threw  steam  on  the  reverse  to  stop  the  quicker, 
and  applied  the  brakes.  When  he  first  got  on  track  I  did 
not  stop  engine  because  I  supposed  he  would  obey  signal  and 
get  off  as  I  blew  and  rang  bell ;  as  soon  as  I  saw  he  did  not 
notice  signal  I  used  every  appliance  to  stop.  The  engine 
came  nearly  to  a  stop  just  after  passing  over  body  after  run- 
ning about  the  length  of  the  engine.  After  I  saw  I  had 
passed  over  body  I  went  on  and  got  switch-lights  and  came 
back  for  body ;  I  was  going  twelve  miles  per  hour  when  I 
reversed ;  I  got  to  body  and  laid  it  one  side  and  sent  for 
coroner. 

Gross-examination. — I  am  still  employed  by  the  Richmond 
and  Danville  Railroad  ;  I  was  looking  the  way  I  was  going 
(witness  showed  how  he  was  sitting,  with  face  towards  the 
side,  and  leaning  back  out  of  window,  in  which  position  he 
could  readily  see  in  the  direction  the  engine  was  going),  and 
was  sitting  on  my  seat;  my  body  was  facing  towards  engine 
and  I  looked  out  window  with  head  out  looking  west,  the 
direction  I  was  going,  and  my  hand  on  throttle.  I  don't 
know  whether  seat  is  higher  than  tender  or  not;  I  was  about 
thirty  yards  from  bridge  when  the  engine  of  the  Raleigh  and 
Augusta  train  went  under  bridge.  The  deceased  had  just 
then  stepped  upon  our  track,  and  I  then  blew,  and  fireman 
rang  bell.     Our  freight  train  from  Greensboro  was  due  at 
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6 :45  or  6 :47  a.  m.  I  suppose  I  was  thirty  yards  from 
deceased  when  I  commenced  blowing  whistle;  when  I  first 
saw  deceased,  he  was  about  fifty  yards  off,  coming  from  Ral- 
eigh and  Augusta  track  where  it  comes  away  from  our  track; 
the  deceased  could  have  seen  my  engine  and  which  way  it  was 
going  before  he  got  on  our  track ;  he  must  have  been  about 
twenty  yards  from  our  track.  It  requires  about  twenty-five 
or  thirty  yards  to  stop  my  engine;  I  blew  whistle,  as  soon  as 
he  got  on  our  track,  and  continued  to  blow;  I  had  fifteen 
minutes  to  go  and  get  switch-lights  and  get  back  before  our 
freight  was  due;  this  was  plenty  of  time.  Raleigh  and 
Augusta  train  went  on ;  I  never  did  pass  it.  The  body  was 
about  twenty-five  yards  from  bridge  when  struck,  I  think  ; 
it  was  about  thirty  yards  from  bridge  when  we  got  bold  of 
body;  it  was  about  twenty-five  yards  from  bridge  east  when 
I  first  saw  deceased,  and  blew,  and  rang  bell ;  I  did  not  stop  at 
first,  but  blew  and  rang  bell.  As  soon  as  I  saw  that  deceased 
did  not  notice  this,  I  had  got  nearer  him,  about  twenty 
yards  or  so  from  him,  can't  tell  exactly;  then  I  reversed 
engine  and  applied  brakes;  the  engine  passed  nearly  over 
the  body  before  coming  to  a  stop;  I  saw  the  man  had  been 
struck  before  I  could  stop.  I  started  up  to  get  lights,  as. 
ordered,  before  freight  could  get  here,  and  I  came  back  at 
once,  and  removed  the  "body.  If  deceased  had  stopped  under 
the  bridge,  between  the  two  tracks,  there  was  plenty  of  room, 
and  he  would  not  have  been  hurt." 

Upon  the  conclusion  of  the  evidence  his  Honor  intimated, 
that  he  would  charge  the  jury  that,  upon  the  whole  evidence,, 
there  was  no  view  of  it  in  which  plaintiff  would  be  entitled 
to  recover.  Upon  which  intimation  the  plaintiff  submitted 
to  a  nonsuit,  and  appealed. 

Messrs.  W.  N.  Jones  and  Battle  &  Mordecai,  for  plaintiff" 
(appellant). 

Messrs.  Busbee  &  Busbeey  for  defendant. 
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Avery,  J.:  Counsel  for  plaintiff  did  not  contend  that  the 
intestate  was  deficient  in  any  of  his  senses,  or  wanting  in 
physical  power  or  mental  faculties,  and  if  they  had  there 
would  have  been  no  evidence  to  support  the  contention. 
A  priori,  the  engineer  had  no  reason  to  think  him  other  than 
a  man  possessed  of  all  of  the  usual  powers  of  mind  and  body, 
and  was  warranted  in  assuming  that  he  would  step  off  the 
track  and  avoid  a  collision,  until  it  was  too  late  to  save  him. 
McAdoo  v.  Railroad,  105  N.  C,  145;  High  v.  Railroad,  112 
N.  C,  385.  When  a  person  is  injured  while  walking  on  a 
railroad  track  by  an  engine  that  he  might  have  seen  by  look- 
ing, the  law,  as  a  rule,  imputes  the  injury  to  his  own  negli- 
gence. Meredith  v.  Railroad,  108  N.  C,  616;  Norwood  v.  Rail- 
road, 111  N.  C,  236.  There  being  no  testimony  tending  to 
bring  this  case  withiu  any  exception  to  the  general  rule,  we 
are  of  the  opinion  that  there  was  no  evidence  of  want  of 
ordinary  care  on  the  part  of  the  defendant,  while,  in  any 
aspect  of  the  case,  the  plaintiff's  intestate  was  negligent  in 
getting  upon  the  track  in  front  of  the  engine  without  look- 
ing, and  exposing  his  person  to  injury,  when  he  might  have 
seen  that  it  was  approaching  and  have  avoided  the  collision 
by  stepping  off  the  track. 

We  cannot  yield  to  the  ingenious  suggestion  of  the  able 
counsel  for  the  plaintiff  that  the  engineer  must  hav§  seen 
the  long  freight  train  and  known  the  fact  that  the  engine 
was  "  exhausting  heavily,"  so  as  to  render  intestate  so  insensi- 
ble to  the  approach  of  the  other  train  as  if  he  had  been  deaf, 
and  that  therefore  the  defendant's  engineer  was  negligent  in 
not  attempting  earlier  to  stop  the  engine.  But  it  was  the 
duty  of  intestate  to  look,  as  well  as  listen,  under  the  circum- 
stances, and  he  was  negligent  if  he  failed  to  use  his  eyes  as 
well  as  his  ears.  McAdoo's  case,  supra.  Oo  the  other  hand, 
the  engineer  was  justified  in  assuming  that  intestate  had 
looked,  had  notice  of  his  approach,  and  would  clear  the  track 
in  ample  time  to  save  himself  from  harm.     Even  when  a 
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railroad  company  violates  a  statute  or  an  ordinance  by. run- 
ning at  a  given  rate  of  speed  in  a  town  or  city,  negligence 
will  not  be  presumed  in  all  cases.  2  Wood  Railroad  Law, 
1097,  and  note.  But  in  our  case  there  was  no  evidence  of  the 
existence  of  a  town  ordinance,  nor  was  any  statute  forbid- 
ding such  running  cited  by  counsel.  And,  no  matter  what 
the  speed  of  the  engine  may  have  been,  it  did  not  appear 
that  the  accident  occurred  in  a  populous  part  of  the  city,  or 
where  there  was  at  the  time,  or  usually,  such  a  number  of 
persons  using  the  track  that  an  individual  walking  upon  it 
would  not  be  able  readily  to  see  a  moving  train,  or  that  all 
who  used  it  as  a  footway  could  not  secure  their  safety  by 
stepping  off  of  the  track.  On  the  contrary,  the  undisputed 
evidence  is  that  the  plaintiff's  intestate  had  but  to  step  to  the 
ditch  to  place  himself  beyond  the  pale  of  danger,  whether 
he  was  walking  on  the  Raleigh  and  Augusta  Railroad  track 
or  that  of  the  North  Carolina  Railroad. 

We  think  that  the  judgment  should  be  Affirmed. 


E.  W.  WARD  v.  WILMINGTON  AND  WELDON  RAILROAD 

COMPANY. 

Damages —  Negligence  —  Railroad  Company —  Killing  Slock — 

Obstructions  on  Right-of-  Way. 

It  is  the  duty  of  a  railroad  company  to  remove  such  growth,  whether  of 
shrubs,  trees  or  grain,  as  is  calculated  to  obstruct  the  view  of  its 
engineers,  to  the  outer  bank  of  the  side  ditches  of  its  road-bed;  and 
when,  by  reason  of  such  growth  between  the  track  and  the  side 
drain,  a  horse  was  concealed  from  the  view  of  the  engineer,  and 
got  upon  the  track  in  front  of  the  moving  train  and  was  killed,  the 
railroad  company  was  negligent  and  liable,  although,  after  seeing 
the  horse  on  track,  the  engineer  did  all  he  could  to  avoid  the  col- 
lision. 
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This  was  a  civil  action  to  recover  the  value  of  a  certain 
horse  alleged  to  have  been  negligently  killed  on  defendant's 
road,  tried  by  Winston,  J.,  and  a  jury,  at  Spring  Term  of 
Pender  Court. 

The  following  issues  were  submitted  to  the  jury — 

"  1.  Did  the  defendant,  by  its  negligence  in  moving  its  cars 
and  engine,  kill  the  horse  of  the  plaintiff?  " 

To  which  the  jury  responded,  "Yes." 

"2.  If  Yes,  what  damage  has  the  plaintiff  sustained  there- 
by ?  " 

To  which  the  jury  responded,  "  $75." 

The  defendant  requested  the  Court  to  charge  the  jury — 

"1.  If  the  jury  believe  that  the  engineer,  as  soon  as  he 
could  by  looking  out  and  being  on  the  watch,  discovered 
the  horse,  and  then  used  all  the  efforts  at  his  command  to 
stop  the  train,  and  could  not  do  so  in  time  to  keep  from 
striking  the  horse,  then  the  defendant  was  not  guilty  of  neg- 
ligence, and  the  plaintiff  could  not  recover." 

"  2.  If  the  jury  believe  that  the  engineer  was  prevented 
from  seeing  the  horse,  had  he  been  on  the  careful  lookout, 
by  the  weeds  and  bushes  growing  upon  the  right-of-way  not 
in  the  actual  use  of  the  company,  and  on  the  side  of  the  road 
on  which  the  horse  was  killed,  and  the  horse  suddenly 
emerged  therefrom,  and  got  upon  the  track  in  front  of  the 
approaching  train,  and  the  engineer  did  all  he  could  to  pre- 
vent the  collision,  and  the  horse  was  killed,  then  the  prima 
facie  case  in  favor  of  the  plaintiff  would  be  rebutted,  and  the 
jury  should  find  the  first  issue  in  favor  of  the  defendant." 

The  Court  gave  the  second  instruction  as  asked  for  by  the 
defendant,  but  modified  the  instruction  asked  for  by  the  defen- 
dant, and  numbered  above  "  1,"  by  adding  to  said  first 
instruction  the  following — 

"  But  if  the  jury  should  find  from  the  testimony  that  the 
defendant  carelessly  and  negligently  suffered  and  permitted 
bushes  and  weeds  to  grow  on  its  right  of- way,  between  the 
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railroad  track  and  the  railroad  ditch  to  draiu  the  road-bed, 
which  ditch  in  this  case  is  testified  to  be  in  about  three  or 
four  feet  of  said  track  ;  and  if  the  jury  shall  further  find  that 
said  weeds  and  bushes  were  tall  enough  to  hide  the  horse 
from  the  engineer,  and  did  hide  the  same  until  it  was  too 
late  to  stop  the  train  and  prevent  the  destruction ;  and  if  the 
jury  shall  in  addition  believe  that  the  horse  was  killed 
because  he  was  concealed  by  the  bushes  and  weeds  as  afore- 
said, and  but  for  the  same  would  not  have  been  killed,  then 
the  defendant  is  negligent.  The  defendant  is  not  required 
to  clear  the  right-of-way  outside  of  the  said  drain  or  ditch, 
and  if  the  horse  was  killed  because  of  being  concealed  in 
bushes  or  weeds  growing  beyond  said  limits,  the  defendant 
is  not  negligent." 

There  was  no  exception  by  defendant  that  there  was  no 
evidence  to  which  the  modification  of  the  instruction  made 
by  the  Court  to  the  first  instruction  asked  by  the  defendant 
was  applicable. 

Ward,  the  plaintiff,  testified  "  that  in  July,  1888,  or  June, 
his  horse  was  killed  by  the  defendant  railroad ;  heard  Shoo- 
Fly  train  blow  like  something  on  track ;  horse  had  broken 
loose  and  was  at  large;  began  to  blow  one-half  mile  from 
where  horse  was  killed;  killed  at  11  o'clock  in  day;  saw 
track  of  plow-line  that  horse  dragged  along  the  railroad ; 
Shoo-Fly  backed  back  to  horse  after  killing  him ;  horse  lying 
on  embankment  in  two  and  a  half  feet  of  cross-ties ;  tracked 
the  horse  by  actual  stoppings  half-mile  on  the  railroad  ;  on 
east  side  of  railroad,  and  on  the  right-of-way,  were  bushes; 
west  side,  none  now.  You  can  see  a  horso  1,600  or  1,700 
yards  plainly  where  horse  killed.  Tracks  made  by  a  horse 
walking." 

Knight,  the  engineer:  "Remember  killing  the  horse;  had 
an  engine  and  two  coaches;  can  stop  a  long  train  of  coaches 
easier  than  short  train ;  forly  or  fifty  yards  from  horse  when  I 
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first  saw  him;  was  on  the  lookout,  and  could  not  see  him 
sooner;  bushes  four  or  five  feet  high  grow  there  in  four  or 
five  feet  of  track;  curved  track  there;  hit  horse  on  rump 
before  he  got  on  track;  I  blew  whistle,  applied  airbrakes, 
reversed  engine;  we  had  good  machinery,  all  right;  blew 
whistle  at  crossing,  and  also  two  or  three  times  before  hitting 
the  horse;  had  no  time  to  blow  more;  running  at  schedule 
rate,  twenty-five  to  thirty-five  miles  an  hour,  and  on  schedule 
time;  did  all  in  power  to  stop  train,  and  could  not;  could 
not  stop  under  200  yards;  ran  150  yards  beyond  horse; 
bushes  hid  the  horse  from  ray  sight;  bushes  growed  on  edge 
of  railroad  drain  and  on  inside  of  it  next  to  track;  could 
not  see  horse  for  those  bushes;  ditch  two  and  a  half  to  three 
feet  deep,  four  or  five  feet  wide,  and  in  three  or  four  feet  of 
railroad  track;  rope  around  horse's  neck  cut  by  my  car- 
wheels." 

There  was  other  evidence  tending  to  corroborate  the  plain- 
tiff and  the  engineer,  not  deemed  necessary  to  be  sent  up. 

There  being  no  objection  to  the  sufficiency  of  evidence,  all 
of  it  is  not  sent. 

The  defendant  excepted  to  the  additions  and  qualifications 
made  by  the  Court  to  his  first  prayer  for  instructions. 

There  was  verdict  and  judgment  for  plaintiff,  and  defen- 
dant appealed. 

Messrs.  Haywood  &  Haywood,  for  defendant  (appellant). 
No  counsel,  contra. 

Avery,  J.:  The  defendant's  engineer  testified  that  the 
bushes  which  hid  the  horse  from  his  view  grew  "on  the 
inside"  of  the  "railroad  drain"  and  "next  to  the  track."  It 
was  held  on  the  former  appeal  in  this  case  to  be  the  duty  of 
railroad  companies  to  remove  such  growth,  whether  of  shrubs, 
trees  or  grain,  as  was  calculated  to  obstruct  the  view  of  their 
engineers,  to  the  outer  bank  of  the  side  ditches,  or  from  all 
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of  the  ground  of  which  they  assumed  actual  dominion  for 
corporate  purposes.  Ward  v.  Railroad,  109  N.  C,  358;  Hin- 
kle  v.  Railroad,  109  N.  C,  472. 

In  making  the  addition  and  qualification  of  the  instruc- 
tion asked,  to  which  defendant  excepted,  the  Judge  below 
stated  the  law  applicable  to  the  testimony  of  the  defendant's 
witness,  Knight,  and  substantially  as  announced  by  this 
Court  in  the  opinion  referred  to.     There  was,  therefore, 

No  Error. 


A.  BORDEN  et  al.  v.  RICHMOND  AND  DANVILLE  RAILROAD 

COMPANY. 

Contract —  Unilateral  Error — Evidence. 

1.  Where  there  has  been  no  misrepresentation,  and  where  there  is  no 

ambiguity  in  the  terms  of  the  contract,  a  party  to  it  cannot  be 
allowed  to  evade  the  performance  of  it  by  the  simple  statement 
that  he  has  made  a  mistake.  If,  however,  a  proposal  by  one  evi- 
dently contains  a  mistake,  the  other  cannot,  by  snapping  at  it,  be 
permitted  to  take  advantage  of  the  error. 

2.  Where  a  local  freight  agent  of  defendant  railroad  company  made  a 

written  offer  to  ship  cotton  between  two  points  at  69J  cents  per 
hundred  for  plaintiff,  who,  at  once,  and  in  writing,  accepted  the 
offer,  and  it  was  conceded  that  the  said  local  agent  was  authorized 
to  make  such  proposal  on  the  part  of  the  defendant,  and  the  agent 
plainly  and  unequivocally  expressed  what  he  understood  to  be  the 
price  to  be  charged  for  carrying  cotton,  and  there  was  no  mis- 
understanding between  the  plaintiff  and  the  agent  as  to  any  of  the 
terms  of  the  alleged  contract;  and  it  appeared  that,  by  an  error  in 
the  transmission  of  a  telegram  from  the  general  freight  agent  to 
the  local  agent,  "89*"  was  changed  to  "  G9J":  Held,  (1)  that  the 
contract  was  binding  on  defendant  company,  notwithstanding  the 
mistake;  (2)  that  in  an  action  by  the  shipper  (who  had  paid  the 
larger  rate  under  protest)  to  recover  the  difference  between  the 
two  rates,  all  evidence  in  regard  to  plaintiffs*  purchase  of  cotton 
was  irrelevant,  and  plaintiff  was  entitled  to  recover. 

(Clark,  J.,  dissents  arguendo.) 
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This  was  a  civil  action,  tried  before  Broum,  J.,  and  a  jury, 
at  April  Term,  1893,  of  Wayne  Superior  Court 

The  plaintiffs  complained  for  damages  for  the  non-fulfil- 
ment of  a  contract  of  affreightment  between  Goldsboro  and 
Liverpool,  alleging  that  the  defendant  agreed  to  transport 
five  hundred  bales  of  cotton  for  plaintiffs  between  those  points 
at  a  rate  of  sixty-nine  and  a  half  cents  per  one  hundred 
pounds  and  afterwards  declined  to  do  so,  but  charged  eighty- 
nine  and  a  half  cents,  which  latter  amount  plaintiffs  paid 
under  protest,  and  brought  suit  to  recover  the  difference 
between  eighty-nine  and  a  half  cents  and  sixty-nine  and  a 
half  cents. 

Defendant  admitted  that  its  agent  at  Goldsboro  quoted  a 
rate  of  sixty-nine  and  a  half  cents  on  October  20, 1891,  and 
that  plaintiffs  accepted  it,  but  allege  that  this  rate  was  quoted 
by  a  mistake  of  a  telegraph  operator,  as  appears  in  the  evi- 
dence. 

The  plaintiff*  introduced  the  following  paper,  the  genuine- 
ness of  which  was  admitted: 

"Goldsboro,  N.  C,  October  20.  1891. 

"Mr.  Borden:  Good  until  Saturday;  can  place  five  hun- 
dred bales  Goldsboro  to  Liverpool  at  sixty-nine  and  a  half 
cents  per  one  hundred  pounds.     November  sailing. 

"69J  accepted.  C.  M.  Lkvister. 

"A.  B." 


It  was  proved  that  C.  M.  Levister  was  the  local  agent  of 
the  defendant  at  Goldsboro  and  was  the  usual  person  through 
whom  freight  rates  were  communicated  to  cotton  dealers  and 
others  in  Goldsboro. 

Defendant  introduced  S.  G.  Freer,  the  operator  in  the  office 
of  J.  H.  Drake,  general  freight  agent  at  Richmond,  Va.,  and 
proved  that  by  direction  of  said  J.  H.  Drake  on  October  19, 
1891,  he  sent  from  Richmond,  Va.,  to  the  relay  station,  Keys- 
ville,  Va.,  the  following  telegram  : 
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"Richmond,  Va.,  October  19, 1891. 

"  C.  M.  Levister,  Qoldsboro,  N.  C. 

"Good  until  Saturday  night ;  can  place  five  hundred  bale9 
Goldsboro  to  Liverpool  eighty-nine  and  a  half  cents. 

J.  H.  Drake." 

This  was  sent  to  J.  A.  Thompson,  operator  at  Keysville. 
The  telegraph  line  was  operated  by  Richmond  and  Danville 
Railroad  Company.  Mr.  Thompson  testified  that  he  was  the 
operator  at  Keysville  and  that  he  received  this  dispatch,  but 
by  some  mistake,  which  he  could  not  account  for,  the  mes- 
sage was  received  by  him  and  sent  to  Goldsboro  in  the  fol- 
lowing form: 

"Richmond. 

"  C.  M.  Levister:  Good  until  next  Saturday  night;  can 
place  five  hundred  bales  Goldsboro  to  Liverpool  sixty-nine 
and  a  half  cents.  J.  H.  Drakr." 

Mr.  J.  H.  Drake  testified  that  he  was  the  general  freight 
agent  of  the  Richmond  and  Danville  Railroad  Company  in 
October,  1891,  and  alone  authorized  to  make  rates  for  ocean 
shipments,  etc.  That  on  October  19, 1891,  he  authorized  the 
transmission  of  the  rate  of  eighty-nine  and  a  half  cents, 
Goldsboro  to  Liverpool. 

Local  agents  are  not  authorized  to  give  rates  for  transpor- 
tation to  foreign  ports.  They  must  apply  to  me.  Upon 
cross-examination  the  witness  testified  that  he  sent  the  rates 
through  the  local  agents;  that  such  is  the  custom,  unless 
merchant  applies  to  him  direct. 

C.  M.  Levister  testifies  that"  he  was  in  October,  1891,  agent 
at  GolrUboro;  that  he  received  telegram  No.  3,  quoting  rate 
sixty-nine  and  a  half  cents,  on  October  19,  and  ou  October 
20  made  the  offer,  Exhibit  No.  1,  which  was  accepted  by 
Arnold  Borden  at  that  time.  Borden  delivered  the  first  lot 
of  cotton  October  2G,  1891,  and  then  on  to  October  31,  I 
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issued  hi  in  bill  of  lading  at  eighty-Dine  and  a  half  cents.  I 
notified  him  before  any  cotton  was  delivered  that  we  could 
not  take  cotton  at  sixty-nine  and  a  half  cents  per  one  hun- 
dred pounds,  and  that  there  was  an  error  in  the  rate  as  first 
quoted. 

"  On  October  20  I  sept  following  telegram  to  J.  H.  Drake: 

li '  Goldsboro,  October  20,  1891. 
J.  H.  Drake,  Richmond: 

Arnold  Borden  accepts  room  and  rate,  69£  cents,  for  five 
hundred  bales  cotton,  Goldsboro,  N.  C,  to  Liverpool,  Eng- 
land. Advises  engagement  number,  etc.  Also  wire  quick  if 
we  can  offer  room  for  five  hundred  more  bales  at  same  rate. 

C.  M.  Levister. 
930  a.  m.     F.  C.  &M.  P. 

10.50  p~  m.' 
"  And  on  October  21  or  22  I  received  this  reply: 

"'C.  M.  Levtiter: 

Your  wire  of  the  20th :  We  have  no  record  whatever  of 
having  quoted  69£-cent  rate  on  cotton  from  Goldsboro  to 
Liverpool.    Give  me  full  information.     Answer. 

J.  H.  Drake.' 

"  On  the  next  day  I  received  this  telegram: 

"'October  23, 1891. 
C.  if.  Levister,  Goldsboro,  N.  C.  : 

Telegram  of  the  19th  quoted  rate  of  89J  cents  per  hundred 

pounds  to  Liverpool  on  cotton,  and  not  69J.     We  cannot 

contract  for  cotton  at  less  than  89J  cents. 

J.  H.  Drake.' 


''This  telegram  of  2 2d  is  first  positive  information  I  had 
that  the  69£eent  rate  was  a  mistake. 
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"  I  don't  remember  telling  plaintiff  anything  on  the  21st. 
As  soon  as  I  received  this  telegram  (No.  6),  I  called  Borden's 
attention  to  it.  It  is  dated  October  22.  I  showed  it  as  soon 
as  I  received  it.  I  might  not  have  received  it  until  late  on 
22d,  and  showed  it  next  morning.  When  I  received  this 
message  of  2 2d,  and  showed  it  to  Borden,  I  notified  him  for 
the  first  time  that  the  69J  rate  was  a  mistake,  and  I  would 
not  receive  it  at  less  than  89  J." 

The  defendant  asked  his  Honor  to  charge  that  there  was 
never  a  contract  or  a  coming  together  of  the  minds  of  plain- 
tiffs and  defendant  to  ship  cotton  at  69£  cents  per  one  hun- 
dred pounds  to  Liverpool,  but  that  as  the  error  was  that  of 
defendant's  agent,  the  defendant  was  obliged  to  indemnify 
plaintiffs  against  actual  loss.  That  as  plaintiffs  had  not 
shown  the  price  at  which  the  cotton  was  sold,  and  had  not 
shown  or  attempted  to  show  any  loss,  they  were  entitled  to 
recover  nominal  damages  only.  That  defendant  was  not 
obliged  to  pay  plaintiffs  any  profit  plaintiffs  would  have  made 
on  the  reduced  price  for  freight  on  cotton. 

His  Honor  refused  the  instructions,  and  charged  the  jury 
that  the  plaintiffs  were  entitled  to  recover  the  difference  as 
claimed  in  the  complaint  between  89  J  cents  per  one  hundred 
pounds  and  the  rate  quoted  by  Levister  of  69}  cents  per  one 
hundred  pounds  on  five  hundred  bales,  the  amount  being 
admitted  to  be  $ 

The  defendant  excepted  from  the  refusal  to  charge  and  to 
the  charge  as  given. 

The  issues  and  responses  were  as  follows — 

"  1.  Did  the  defendant  contract  with  plaintiffs  on  October 
20, 1891,  to  receive  and  ship  five  hundred  bales  of  cotton  to 
Liverpool  at  69 J  cents  per  one  hundred  pounds,  as  alleged 
by  plaintiffs?" 

"  Yes." 

"2.  Was  this  contract  made  by  defendant's  agent  at  Golds- 
boro  at  the  rate  of  09}  cents  in  consequence  of  a  mistake 
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made  by  defendant's  operator  at  Keysville  in  transmitting  a 
telegram,  as  alleged  by  defendant?" 

"  Yes." 

"3.  Did  defendant  refuse  to  receive  and  ship  said  cotton 
at  69 J  cents?" 

"  Yes." 

"4.  What  damage  are  plaintiffs  entitled  to  recover?" 

"  $483  39." 

There  were  no  exceptions  to  issues. 

Messrs.  Allen  &  Dortch  and  Aycock  &  Daniels,  for  plaintiffs. 
Messrs.  Busbee  &  Busbee,  for  defendant  (appellant). 


Burwell,  J. :  It  is  conceded  that  the  local  agent  of  the 
defendant  at  Goldsboro  made  a  written  offer  to  ship  for  the 
plaintiff  five  hundred  bales  of  cotton  to  Liverpool  in  Novem- 
ber, 1891,  and  that  the  said  agent  was  authorized  to  make 
such  a  proposal  on  the  part  of  the  defendant,  and  that  plain- 
tiff at  once  accepted  this  offer,  his  acceptance  being  also  in 
writing.  Furthermore,  it  seems  to  be  conceded  that  the  said 
agent  plainly  and  unequivocally  expressed  what  he  under- 
stood to  be  the  price  to  be  charged  by  the  defendant  company 
for  the  transportation  of  the  cotton,  and  there  was  no  mis- 
understanding between  the  plaintiff  and  the  agent  as  to  any 
of  the  terms  of  the  alleged  contract. 

Now  it  is  evident  that,  if  the  agent  is  considered,  not  as 
the  mere  mouthpiece  of  the  defendant  corporation,  through 
whom  the  intention  of  its  higher  officers  in  this  matter  was 
to  be  simply  communicated  to  the  plaintiff,  but  as  its  author- 
ized contracting  agent — its  alter  ego  in  this  affair — there  was 
no  error  or  mistake  at  all,  much  less  one  that  would  Drevent 
the  written  proposal  and  its  written  acceptance  from  consti- 
tuting a  valid  contract,  by  the  plain  terms  of  which  each 
party  would  be  bound.  In  this  view  of  the  matter  there  was 
no  variance  between  the  intention  of  the  defendant  and  the 
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expression  of  that  intention.  The  contracting  agent  expressed 
in  unequivocal  language  exactly  what  he  intended  to  express. 
The  plaintiff  accepted  the  offer  thus  made  to  him.  The  defen- 
dant cannot  escape  liability  on  this  contract  by  asserting  that 
its  agent  would  not  have  so  conducted  himself  if  he  had 
known  at  that  time  what  he  was  afterwards  informed  of.  And 
it  might  well  be  insisted  on  the  part  of  the  plaintiff  that,  in 
the  absence  of  notice  to  the  contrary,  he  had  a  right  to  assume 
that  that  agent  had  power  to  act  for  his  principal  in  this 
matter,  and  that  defendant  should  not  be  allowed  to  dispute 
that  authority. 

Passing  by  that  question  and  assuming,  for  the  sake  of 
argument,  that  the  local  agent  at  Goldsboro  was  the  mere 
mouthpiece  or  spokesman  of  the  defendant  in  this  matter, 
and  that  plaintiff  knew  this  fact,  then  we  have  here  a  vari- 
ance between  the  intention  of  the  proposer  (the  defendant) 
and  the  expression  of  that  intention.  There  was  an  error  in 
the  expression  of  the  defendant's  intention,  but  that  error 
was  unknown  to  the  plaintiff.  He  had  no  good  reason  to 
suspect  that  the  writing  submitted  to  him  did  not  correctly 
express  the  intention  of  the  defendant.  He  did  not  "snap 
up"  an  offer  which  he  knew  or  suspected  was  erroneously 
expressed.  He  merely  accepted  a  plainly  expressed  proposi- 
tion. In  the  view  of  the  matter  we  are  now  taking,  the  ques- 
tion, then,  is:  If,  in  the  expression  of  the  intention  of  one  of 
the  parties  to  an  alleged  contract,  there  is  error,  and  that  error 
is  unknown  to  and  unsuspected  by  the  other  party,  is  that 
which  was  so  expressed  by  the  one  party  and  agreed  to  by 
the  other  a  valid  and  binding  contract,  which  the  party  not 
in  error  may  enforce?  The  law  is  well  settled,  says  Mr.  Law- 
son  in  his  work  on  contracts,  §206,  that  a  man  is  bound  by 
an  agreement  to  which  he  has  expressed  his  assent  in  une- 
quivocal terms,  uninfluenced  by  falsehood,  violence  or  oppres- 
sion, and  it  judges  of  an  agreement  between  two  persons 
exclusively  from  those  expressions  of  their  intention  which 
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are  communicated  between  them.  And  Wbarton,  in  his  work 
on  the  same  subject,  §196,  quotes  from  Tamplin  v.  James, 
L.  R.,  15  (Jh.  Div.,  215,  this  general  rule,  as  he  denominates 
it:  u  Where  there  has  been  no  misrepresentation,  and  where 
there  is  no  ambiguity  in  the  terms  of  the  contract,  the  defen- 
dant cannot  be  allowed  to  evade  the  performance  of  it  by  the 
simple  statement  that  he  has  made  a  mistake.  But/'  he  adds, 
"  where  a  proposal  evidently  contains  a  mistake,  an  acceptor, 
by  snapping  at  it,  will  not  be  permitted  to  take  advantage  of 
the  mistake."  In  section  202a  he  announces  the  rule  thus : 
"  A  unilateral  mistake  of  expression  of  one  party  cannot  be 
set  up  by  him  as  a  ground  for  rescinding  a  contract  or  for 
resisting  its  enforcement,  when  his  language  was  accepted  by 
the  other  party  in  its  natural  sense.  But  when  the  blunder 
made  by  the  proposer  is  obvious,  an  acceptor  will  not  be 
allowed,  by  catching  it  up,  to  take  an  unfair  advantage/1  An 
essential  bilateral  error  as  to  the  nature  of  a  contract  avoids 
it,  if  based  upon  such  error,  but  a  unilateral  error  will  not 
have  that  effect.  Bishop  on  Contracts,  §§  701  and  702.  "  It 
would  open  the  door  to  fraud  if  such  a  defence  was  to  be 
allowed.  It  is  said  that  it  is  hard  to  hold  a  man  to  a  bargain 
entered  into  under  a  mistake,  but  we  must  consider  the  hard- 
ship on  the  other  side."  Tamplin  v.  James,  supra.  We  must 
consider  also  that  "  one  of  the  remarkable  tendencies  of  the 
English  Common  Law  upon  all  subjects  of  a  general  nature 
is  to  aim  at  practical  good  rather  than  theoretical  perfection, 
and  to  seek,  less  to  administer  justice  in  all  possible  cases  than 
to  furnish  rules  which  shall  secure  it  in  the  common  course 
of  human  business."    1  Story  E.  Jur.,  §111. 

We  think,  therefore,  that  all  evidence  in  regard  to  plain- 
tiff's purchase  of  the  cotton  was  irrelevant.  He  had  a  valid 
contract  for  its  shipment  at  69£  cents.  His  rights  thereunder 
could  not  be  affected  by  a  notice  that  the  defendant's  agent 
had  been  misinformed,  as  we  have  seen. 
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Hence,  we  need  not  consider  the  exception  taken  by  the 
defendant  to  the  admission  or  exclusion  of  evidence  relating 
to  that  part  of  the  controversy.  Under  the  law  as  we  hold 
it  to  be,  it  being  admitted  that  the  plaintiff  had  been  required 
to  pay  more  than  the  contract  price  for  the  shipment  of  his 
cotton,  he  was  entitled,  as  his  Honor  held,  to  recover  the  dif- 
ference between  the  sum  so  paid  and  the  contract  price. 

Affirmed. 

Clark,  J.  (dissenting) :  The  evidence  is  not  controverted 
that  the  local  agent  at  Goldsboro  did  not  have  authority  to 
quote  rates  of  freight  from  that  point  to  Liverpool  (passing, 
as  the  freight  must,  over  so  many  lines  besides  that  for  which 
he  was  agent);  that  the  general  agent  at  Richmond,  in  reply 
to  an  inquiry  from  local  agent,  quoted  a  rate  of  894  cents, 
and  that  by  some  error  in  transmission  by  telegraph  this  was 
received  at  Goldsboro  as  69}  cents,  and  so  quoted  to  the 
plaintiffs. 

The  mistake  having  been  made  by  an  agent  or  an  employee 
of  the  railroad  company,  it  is  bound,  but  only  to  the  extent 
that  the  plaintiffs  had  been  misled  and  damaged  by  having 
acted  upon  it  before  the  mistake  was  corrected,  which  was 
done  promptly — as  soon  as  the  general  agent  had  notice  of 
the  mistake  which  had  been  made  in  the  transmission  of  the 
message. 

If,  by  reason  of  the  supposed  reduction  of  the  rate  from 
89}  cents  to  69}  cents,  the  plaintiffs  had,  before  correction  of 
the  mistake,  sold  cotton  in  Liverpool  at  less  than  the  market 
price,  which  is  very  improbable,  or  had  bought  cotton  some- 
what above  the  market  rate  in  Goldsboro,  which  is  possible, 
to  whatever  extent  they  had  been  thus  damaged  by  relying 
upon  the  correctness  of  the  dispatch  they  are  entitled  to  com- 
pensation. There  was  no  offer  on  the  part  of  the  railroad 
company  through  its  general  agent,  who  alone  was  author- 
ized to  speak  for  it,  to  carry  at  69 J  cents.    The  local  agent 
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did  not  even  hold  himself  out  as  having  authority.  He 
merely  reported  the  query  of  defendant  to  the  general  agent 
and  communicated  his  reply  to  the  plaintiffs.  There  was  no 
offer  by  the  defendant,  by  accepting  which  a  contract  was 
made  between  the  parties.  There  was  simply  an  erroneous 
message  delivered  to  the  plaintiffs  by  an  agency  used  by  the 
defendant.  The  plaintiff*'  right  to  recover  is  not  based  upon 
a  breach  of  contract  on  the  part  of  defendant,  for  it  made 
none  at  89£  cents,  nor  offered  to  make  it.  The  right  to 
recover  is  based  upon  the  mistake  made  by  the  agent  in 
delivering  a  message,  which  the  plaintiffs  had  a  right  to  rely 
upon  till  corrected,  and  to  the  extent  that  they  were  so  mis- 
led and  damaged  by  reliance  upon  the  supposed  message 
they  are  entitled  to  recover,  but  no  further.  This  damage 
was  not  necessarily  and  not  even  probably  the  difference  be- 
tween 89J  cents  and  69J  cents,  but  only  the  lower  price  at 
which  the  plaintiffs  sold,  or  at  the  higher  price  at  which  they 
bought  by  reason  of  supposing  they  had  gotten  20  cents  per 
hundred  pounds  off  of  the  usual  rate  of  freight,  and  this  not 
on  the  500  bales,  but  on  only  so  much  thereof  as  they  had 
bought  or  sold  before  the  correction  of  the  error  was  made 
known  to  them.  This  is  the  measure  of  plaintiffs'  loss,  and 
not  the  value  of  the  good  bargain  they  thought  they  had 
made.  There  was  no  contract  at  69£  cents.  The  mind  of 
the  defendant  never  entered  into  such,  There  was  a  mis- 
lake  of  the  agent  used  in  transmitting  the  message,  and  the 
loss  caused  thereby  should  be  borne,  not  by  the  party  who 
in  good  faith  relied  on  it,  but  by  the  party  who  employed 
such  agency. 

The  principal  is  only  bound  by  the  acts  of  its  agents  within 
the  scope  of  their  agency.  The  scope  of  Drake's  agency  at 
Richmond  was  to  contract  for  rates.  He  made  no  offer  at 
89£  cents.  He  made  no  mistake.  He  has  done  nothing  that 
fixes  any  contractual  liability  upon  the  defendant.  Yet,  he 
is  the  only  one  who  could  have  done  so.    The  scope  of  the 


580  IN  THE  SUPREME  COURT.  [Vol. 

Borden  v.  Railroad. 

agency  of  the  telegraph  operator  at  Chase  City,  who,  it  seems, 
made  the  mistake,  was  not  to  make  contracts,  but  to  trans- 
mit messages.  The  defendant  is  only  bound  by  his  acts 
within  the  scope  of  its  agency.  Whatever  damage  the  plain- 
tiffs sustained  by  the  mistake  in  relaying  the  message,  the 
principal,  the  defendant  company,  is  liable  for,  but  not  for  a 
breach  of  a  contract,  since  that  agent  could  not  make  a  con- 
tract, if  he  had  offered  to  do  so,  and  certainly  could  not  by 
making  a  mistake.  In  relaying  the  message  he  inadvert- 
ently took  or  erroneously  transmitted  six  dots  ( ),  the 

telegraphic  marks  for  six,  instead  of  a  dash  and  four  dots 

( - ),  the  sign  for  eight.    This  mistake  of  a  dash  for  two 

dots,  was,  so  to  speak,  a  lapsus  pennse  on  his  part.  It  was 
no  mistake  on  the  part  of  the  contracting  agent.  The  learn- 
ing about  unilateral  mistakes  has,  therefore,  no  bearing,  for 
there  was  no  mistake  on  either  side  to  the  contract.  The  two 
sides  simply  never  agreed.  The  defendant  offered  89J  cents, 
the  plaintiffs  thought  they  were  accepting  69J  cents. 

Take  a  homely  example.  A  landowner  has  an  overseer,, 
who  is  authorized  to  employ  hands.  The  overseer  sends  a 
message  by  one  of  his  employees  to  some  one  that  he  wilk 
give  him  employment  for  a  year  at  $10  per  mouth.  By  rea- 
son of  carelessness,  drunkenness  or  stupidity,  the  messenger 
says  the  overseer  will  give  $30  per  month.  Could  it  be  con- 
tended that  the  landowner  must  pay  for  a  year  three  times- 
the  usual  price  for  an  ordinary  farm  hand?"  Not  at  alL 
He  is  bound  by  the  act  of  his  overseer,  who  is  authorized  to 
hire  hands,  in  the  absence  of  collusion  and  the  like.  But  as 
to  the  messenger,  the  principal  is  bound  by  his  mistake  only 
to  the  extent  of  the  damages  actually  suffered  by  the  other 
party,  by  relying  upon  the  message  before  it  is  corrected.  In 
the  present  case  it  does  not  appear  whether  the  telegraph  line 
was  operated  by  the  defendant's  agents  and  employees,  or  by 
an  independent  company.  Nor  does  it  make  any  difference 
to  the  plaintiffs,  as  the  telegraph  agency  acted  for  the  defen- 
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dant,  who  is  liable  for  damages  caused  by  its  mistake.  If 
the  telegraph  line  was  operated  by  a  telegraph  company, 
the  defendant  could  recover  of  it  what  damages  it  has  to  pay 
plaintiffs  by  reason  of  its  mistake  in  transmission.  But  that 
does  not  affect  this  question,  which  is  as  to  the  measure  of 
damages  the  defendant  must  pay,  by  reason  of  the  mistake. 
The  Court  should  have  instructed  the  jury,  as  prayed  by  the 
defendant,  "that  there  was  never  a  contract  or  coming 
together  of  the  minds  of  plaintiffs  and  defendant  to  ship  cot- 
ton at  69£  cents  per  100  pounds  to  Liverpool,  but  that  as  the 
error  was  that  of  defendant's  agent  the  defendant  was  obliged 
to  indemnify  the  plaintiffs  against  actual  loss/'  and  that "  the 
defendant  was  not  obliged  to  pay  plaintiffs  any  profit  plain- 
tiffs would  have  made  on  the  reduced  price  for  freight  on 
cotton." 


NATT  ATKINSON  v.  THE  ASHEVILLE  STREET  RAILWAY 

COMPANY. 

Corporation — Franchise —  Collateral  Attack — Appeal —Practice. 

1.  Where  a  license  to  lay  down  a  railway  track  on  certain  streets  men- 

tioned was  granted  by  a  city  to  *'  F.  and  his  associates  to  be  known 
as  the  A  Company,"  who  could  act  as  a  corporation  only  upon  duly 
taking  out  letters  of  incorporation  or  obtaining  a  legislative  charter, 
the  question  whether  such  incorporation  has  been  duly  obtained  or 
whether  those  parties  have  attempted  to  exercise  corporate  func- 
tions without  it,  cannot  be  raised  in  an  action  by  one  who,  claim- 
ing to  be  the  owner  of  the  franchise,  seeks  to  have  an  assignment 
of  the  same  to  defendant  company  set  aside  and  to  enjoin  the  com- 
pany from  operating  under  it. 

2.  City  authorities  are  empowered  to  issue  license  for  the  laying  down  a 

street  railway  track  upon  the  streets  of  the  city,  and  for  the  oper- 
ation of  the  railway. 
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3;  Where  a  complaint  alleged  that  the  plaintiff,  being  the  owner  of  a 
license  to  build  and  operate  a  street  railway,  assigned  it  in  escrow 
to  Jtf.,  who,  in  breach  of  the  trust  reposed  in  him,  assigned  it  to 
defendant  corporation,  who  is  endeavoring  to  act  under  it,  and 
plaintiff  seeks  to  have  the  assignment  set  aside  and  the  defendant 
enjoined  from  operating  the  road:  Held,  that  it  was  error  to  dis- 
miss the  action  on  the  ground  that  the  complaint  did  not  set  out  a 
cause  of  action. 

4.  Where  the  case  on  appeal,  adopted  by  the  trial  Judge,  states  that  notice 

of  appeal  was  waived,  the  statement  cannot  be  denied  for  the  first 
time  on  the  argument  in  this  Court. 

5.  The  record  need  not  show  that  an  appeal  was  duly  entered  when  it 

affirmatively  appears  in  the  case  on  appeal  which  bears  date  within 
the  time  prescribed  for  taking  an  appeal,  that  the  appeal  was  taken 
and  notice  thereof  waived. 

Civil  action,  by  Natt  Atkinson  against  the  AshevilJe 
Street  Railway  Company,  to  set  aside  a  certain  assignment 
of  a  franchise  and  to  restrain  defendant  company  from  oper- 
ating under  such  franchise,  heard  before  Bynum,  J.,  at  August 
Term,  1892,  of  Buncombe  Superior  Court. 

From  a  judgment  dismissing  the  action  on  the  ground  that 
the  complaint  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  the  defendant  appealed. 

The  complaint  was  as  follows: 

1.  That  the  city  of  Asheville  is  a  body  politic  and  corpor- 
ate, duly  chartered  and  organized  under  and  by  virtue  of 
an  act  of  the  General  Assembly  of  North  Carolina,  enti- 
tled "An  Act  to  amend  the  charter  of  the  town  of  Asheville," 
ratified  the  8th  day  of  March,  A.  D.  1883,  and  the  acts  of 
which  that  act  is  amendatory  and  the  acts  amending  the 
same. 

2.  That  on  the  4th  day  of  March,  A.J).  1888,  the  plaintiff 
was  the  owner  of  a  certain  license  privilege  and  franchise  to 
operate  a  street  railway  in  the  city  of  Asheville,  commonly 
known  as  the  Farrinholt  Charter,  the  same  being  a  license 
privilege  and  franchise  granted  by  the  said  The  City  of 
Asheville,  by  an  ordinance  duly  enacted,  passed  and  ratified 
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by  the  Board  of  Aldermen  of  the  said  The  City  of  Asheville, 
to  one  L.  A.  Farrinholt  and  his  associates,  and  by  the  said 
L.  A.  Farrinholt  and  his  associates  assigned  to  plaintiff,  for 
value.  A  copy  of  said  ordinance  is  hereto  attached,  marked 
"  Exhibit  A,"  and  is  hereby  made  a  part  of  this  complaint. 
3.  That  on  the  said  4th  day  of  March,  A.  D.  1888,  the 
plaintiff  was  and  ever  since  has  been  the  owner  of  valuable 
real  estate  in  and  near  the  said  city  of  Asheville,  some  lots 
of  which  lie  near  Chestnut  street  and  Merrimon  Avenue  in 
said  city,  and  some  lots  of  which  lie  near  Depot  street  in  said 
city,  and  all  of  which  would  have  been  greatly  enhanced  in 
value  by  the  building  and  operating  of  a  street  railway  on 
said  streets  and  said  avenue,  and  the  greatest,  if  not  the  only 
object  the  plaintiff  had,  outside  of  the  general  welfare  of  said 
city,  in  purchasing  the  said  Farrinholt  charter,  was  to  insure 
tbe  building  and  operating  of  a  street  railway  along  said 
Chestnut  and  Depot  streets  and  Merrimon  avenue,  and  the 
plaintiff  in  order  to  prevent  the  building  of  other  lines  of 
street  railroad  on  only  a  part  of  the  streets  named  in  the  said 
Farrinholt  charter,  the  building  of  which  would  have  ren- 
dered the  building  and  operating  of  the  street  railway  on  all 
the  streets  therein  named  as  aforesaid  unprofitable,  and  in 
this  way  would  have  made  it  impossible  to  raise  the  neces- 
sary capital  to  build  a  street  railroad  on  the  streets  therein 
named  as  aforesaid,  deposited  with  said  city  of  Asheville  the 
sum  of  $1,000  as  a  guarantee  that  the  plaintiff  would  build 
or  cause  to  be  built  a  railroad  on  all  of  said  streets  so  named 
as  aforesaid  (all  of  which  will  more  fully  appear  upon  refer- 
ence to  said  city's  receipt  for  said  money,  a  copy  of  which  is 
hereto  attached  and  hereby  made  a  part  of  this  complaint), 
and  thereby  induced  the  said  city  to  refuse  permission  to  the 
parties  desiring  it  to  build  a  railway  on  only  a  part  of  said 
streets,  leaving  the  said  Chestnut  and  Depot  streets  and  Mer- 
rimon avenue  without  railroad  facilities  (the  said  city  being 
about  to  grant  such  permission  on  the  ground  that  plaintiff, 
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as  the  said  city  and  said  parties  alleged,  could  not  command 
the  means  to  build  any  road,  and  that  a  road  on  part  of  said 
streets  was  better  than  no  road  at  all). 

4.  That  in  order  to  accomplish  the  desire  of  plaintiff  that 
street  railroads  should  run  on  all  of  the  streets  named  in  the 
said  Farrinholt  charter,  and  especially  that  such  railroads 
should  be  built  and  operated  on  said  Chestnut  and  Depot 
streets  and  Merrimon  avenue,  the  plaintiff  entered  into  an 
agreement  and  contract  with  one  E.  D.  Davidson,  who,  as 
plaintiff  is  informed  and  believes,  is  insolvent,  whereby  the 
said  E.  D.  Davidson,  in  consideration  of  the  assignment  to 
him  of  the  said  Farrinholt  charter,  agreed  and  bound  him- 
self to  build  and  operate  a  street  railroad  on  all  the  streets 
named  in  the  said  Farrinholt  charter,  and,  in  order  to  insure 
the  faithful  performance  of  said  contract  on  the  part  of  the 
said  E.  D.  Davidson,  the  assignment  of  the  said  Farrinholt 
charter  was  not  delivered  to  him,  but  was,  by  agreement  with 
the  said  E.  D.  Davidson,  delivered  to  J.  G.  Martin,  to  be  held 
by  him  in  escrow,  and  by  him  delivered  to  the  said  E.  D. 
Davidson  only  after  the  said  E.  D.  Davidson  bad  fully  com- 
plied with  his  contract  in  reference  to  the  building  and 
operating  of  said  railroad  on  said  streets  named  in  said  Far- 
rinholt charter,  and  in  other  respects;  and  that  the  said  J.  G. 
Martin  accepted  the  trust  thus  reposed  in  him,  and  received 
the  said  assignment  in  escrow  for  the  purposes  aforesaid;  all 
of  which  will  more  fully  appear  by  reference  to  a  certain 
writing,  a  copy  of  which  is  hereto  attached  and  hereby  made 
a  part  of  this  complaint,  and  marked  "  Exhibit  C." 

5.  That,  notwithstanding  the  solemn  agreement  on  the 
part  of  the  said  J.  G.  Martin  that  he  would  hold  the  said 
assignment  for  the  purposes  set  forth  in  said  "  Exhibit  C,"  he 
has  long  since  delivered  said  assignment  to  said  E.  D.  David- 
son, although,  as  the  said  J.  G.  Martin  well  knew,  the  said 
E.  D.  Davidson  had  not  then,  nor  has  he  yet,  built  or  begun 
to  build  any  street  railroad  or  other  railroad  on  the  said 
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Chestnut  and  Depot  streets  and  Merrimon  aveuue,  or  either 
of  them ;  and,  although  no  street  or  other  railroad  has  ever 
been  built  or  begun  by  any  person  or  persons,  or  by  any  cor- 
poration or  corporations,  on  said  last  named  streets  or  said 
last  named  avenue,  and  the  time  within  which  the  said  E.  D. 
Davidson  agreed  to  build  or  begin  to  operate  a  street  railroad 
on  all  of  the  streets  named  in  the  eaid  Farrinholt  charter 
having  long  since  expired,  the  plaintiff  has  no  reason  to  hope 
that  the  said  railroad  will  ever  be  built  on  either  of  said  last 
named  streets  or  on  said  last  named  avenue,  and,  by  the 
breach  of  trust  on  the  part  of  the  said  J.  G.  Martin  herein- 
before set  forth,  the  plaintiff  has  been  greatly  damaged. 

6.  That  the  defendant,  which  is  a  corporation*  chartered 
and  organized  by  and  under  the  laws  of  North  Carolina,  pur- 
chased the  said  license,  privilege  and  franchise  known  as  the 
Farrinholt  charters  as  aforesaid,  from  the  said  E.  D.  David- 
son, with  full  knowledge  of  all  the  facts  hereinbefore  alleged. 

Plaintiff  therefore  prays  judgment  that  the  delivery  of  the 
assignment,  referred  to  in  the  foregoing  complaint,  by  J.  G. 
Martin  to  E.  D.  Davidson,  be  and  ever  shall  be  void,  and  that 
the  plaintiff  is  the  owner  of  the  license  privilege  and  fran- 
chise described  in  the  foregoing  complaint,  and  that  the 
defendant  be  perpetually  enjoined  from  ever  using,  exercis- 
ing or  operating  under  the  said  license  privilege  and  fran- 
chise, and  for  such  other  further  relief  as  the  facts  set  forth 
in  the  foregoing  complaint  will  warrant. 

The  case  on  appeal  made  out  by  plaintiff  states — 

"  When  the  case  was  called  for  trial  the  defendant  moved 
to  dismiss  the  action,  on  the  ground  that  the  complaint  did 
not  state  facts  sufficient  to  constitute  a  cause  of  action.  The 
motion  was  resisted  by  plaintiff,  and  after  full  argument  the 
Court  sustained  the  motion  and  dismissed  the  action,  holding 
that  the  complaint  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action,  and  the  plaintiff  excepted  and  appealed  to 
the  Supreme  Court. 
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"Notice  of  appeal  waived.  Appeal  bond  fixed  at  $25. 
September  10,  1892." 

His  Honor  made  the  following  order  and  statement — 

"  The  case  of  thb  appellant  Natt  Atkinson  having  been  ten- 
dered to  the  defendant,  and  the  exceptions  being  considered 
and  reviewed,  and  the  case  returned  to  the  defendant  for  a 
counter  statement,  and  no  counter  statement  being  filed,  the 
case  as  made  out  and  tendered  by  the  appellant  is  adopted 
as  the  case  for  the  Supreme  Court. 

(Signed)    Jno.  Gray  Bynum, 

Judge  Presiding." 

"In  the  above  case  my  recollection  is  that  the  plaintiff 
asked  an  appeal,  and  I  intended  to  tell  the  Clerk  to  make  the 
entries  If  the  failure  to  make  the  entries  was  my  inadvert- 
ence, I  cannot  allow  the  plaintiff  to  be  prejudiced  by  it,  espec- 
ially as  no  injury  can  ensue  to  the  defendant.  Therefore,  the 
exceptions  of  the  defendant  are  overruled,  and  as  the  defen- 
dant asks  in  his  exceptions  leave  to  file  counter  statement,  he 
has  leave  to  do  so.  (Signed)    Jno.  Gray  Bynum, 

Webster,  September  29, 1892.  Judge  Presiding." 

Mr.  Cha8.  A.  Moore,  for  plaintiff  (appellant). 
Mr.  F.  A.  tSondley,  for  defendant. 

Clark,  J.:  The  so-called  "Farinholt"  charter  is  simply  a 
license  by  the  city  to  lay  down  a  railway  track  on  certain 
streets  mentioned,  granted  to  individuals  named,  who,  of 
course,  could  act  as  a  corporation  only  upon  duly  taking  out 
letters  of  incorporation  before  the  Clerk  or  obtaining  a  char- 
ter from  the  General  Assembly.  The  question  whether  such 
incorporation  has  been  duly  obtained,  or  whether  those  par- 
ties have  attempted  to  exercise  corporate  functions  without 
it,  is  not  raised  in  this  action,  and  could  not  be  in  this  collat- 
eral way. 
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The  city  authorities  were  empowered  to  issue  the  license. 
Elliott  R.  &  S.,  329, 334;  Burlington  v.  Railroad,  3i  Am.  Dec, 
145;  Railroad  v.  Richmond,  96  U.  S.,  521.  The  complaint 
avers  that  it  was  assigned  by  the  plaintiff,  then  owner  of  the 
license,  in  escrow  to  Martin  who,  in  breach  of  the  trust  reposed 
in  him,  has  conveyed  it  to  the  defendant,  who  is  endeavoring 
to  operate  under  it.  It  was  error  to  hold  that  a  cause  of 
action  is  not  set  out. 

The  case  on  appeal  recites  "  plaintiff  excepted  and  appealed. 
Notice  of  appeal  waived."  The  Judge  in  a  memorandum, 
appearing  in  the  transcript  on  appeal,  says  that  "  his  recol- 
lection is  that  the  plaintiff  asked  an  appeal,  and  if  the  fail- 
ure to  make  the  entries  was  his  inadvertence,  he  cannot 
allow  plaintiff  to  be  prejudiced/'  and  grants  defendant "  leave 
to  file  counter  statement,  as  it  had  asked  to  do."  This,  it 
*  seems,  the  defendant  did  not  do,  and  the  Judge  adopted  the 
case  on  appeal  prepared  by  appellant.  The  waiver  is  neither 
controverted  nor  is  there  a  denial  that  an  appeal  was,  in  fact, 
taken,  though  opportunity  was  given  defendant  by  leave  to 
file  a  counter  case.  There  is  nothing  beyond  the  bare  sug- 
gestion in  defendant's  printed  argument  or  brief  that  notice 
of  appeal  was  not  served,  and  that  entry  of  appeal  was  not 
made.  But  this  neither  denies  taking  the  appeal  nor  waiver 
of  notice,  nor  if  it  did,  does  it  do  so  in  a  legal  mode.  If 
notice  was  waived,  why  should  it  be  served,  and  if  appeal 
was  actually  taken,  whether  it  was  entered  or  not  becomes 
less  material.  If  there  had  been  a  denial  in  a  legal  way  and 
at  the  proper  time  of  a  waiver,  the  Court  could  not  recognize 
the  waiver,  unless  in  writing.  Sondley  v.  Ashtville,  112  N.  C, 
694,  in  which  case  there  were  contradictory  affidavits,  and 
the  Court  disregarded  the  alleged  verbal  agreement,  under 
Rule  39,  and  repeated  rulings  of  this  Court.  Besides,  the 
denial  of  a  waiver  should  have  been  made  below,  and  not  for 
the  first  time  by  a  suggestion  in  the  argument  in  this  Court, 
and  in  contradiction  of  the  case  on  appeal  adopted  by  the 
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Judge.  Walker  v.  Scott,  102  N.  C,  487,  cited  in  State  v.  Price, 
110  N.  C,  599.  Strictly  and  properly  the  record  should  show 
that  the  appeal  was  duly  entered,  but  that  is  not  imperative 
if  it  appears,  as  here,  affirmatively  that  the  appeal,  in  fact, 
was  taken  and  notice  was  waived.  Fore  v.  Railroad,  101 
N.  G,  526.  Here  the  case  on  appeal  recites  that  the  defen- 
dant excepted  and  appealed,  and  that  notice  of  appeal  was 
waived.  This  not  being  controveited  by  the  appellee,  even 
if  it  had  not  been  adopted  by  the  Judge,  is  evidence  of  those 
facts.  Besides,  in  addition,  the  case  itself  bears  date  Septem- 
ber 10,  1892,  within  the  time  within  which  the  appeal  could 
be  taken.  This  distinguishes  this  case  from  Moore  v.  Van- 
derburg,  90  N.  C,  10;  Wilson  v.  Seagle,  84  N.  C,  112,  and 
Spence  v.  Tapscolt,  92  N.  C,  576,  relied  on  by  appellee.  The 
motion  to  dismiss  appeal  is  denied.  In  dismissing  the  action 
below  there  was  Error. 


JOHN  SELBY  v.  WILMINGTON  AND  WELDON  RAILROAD 

COMPANY. 

* 

Common    Carriers — Railroads — Special    Contract — Shippers — 
Damages  to  Stock — Duty  of  Carrier  as  to  Providing  Cars. 

1.  When  a  shipper  of  freight  waives  his  privilege  to  demand  of  a  com- 
mon carrier  the  transportation  of  his  freight  under  the  strict  rule 
and  requirements  of  the  common  law,  and  for  a  valuable  consider- 
ation (the  payment  of  less  than  the  usual  tariff  charges)  allows 
the  transportation  company  to  assume  the  relation  of  a  carrier 
under  special  contract,  such  contract,  in  the  absence  of  an  allega- 
tion of  fraud  or  imposition,  must  be  interpreted  according  to  the 
ordinary  rules  of  construction  and  its  provisions  enforced,  unless 
they  are  unreasonable  and  unjust. 
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2.  Where,  in  consideration  of  the  reduced  rates  granted  him.  the  ship- 

per of  live  stock  agreed,  as  a  condition  precedent  to  his  right  to 
recover  any  damages  for  loss  or  injury  to  said  stock,  that  he  would 
give  notice  in  writing  of  his  claim  thereof  to  some  officer  of  said 
company  or  its  nearest  station  agent,  before  said  stock  should  be 
removed  from  the  place  of  destination  or  mingled  with  other  stock: 
Held,  that  such  stipulation  contravened  no  sound  public  policy 
and  was  not  unreasonable  and  void. 

3.  While  it  may  be  the  duty  of  a  carrier  of  live  stock  to  provide  cars 

strong  enough  to  safely  transport  animals  that  are  ordinarily  unruly, 
the  law  does  not  require  it  to  detect  that  some  of  them  are  vicious 
and  act  accordingly.  The  vehicle  must  be  suitable  for  the  safe  con- 
veyance of  ordinary  animals  of  the  class,  and  it  is  not  required 
that  it  shall  be  strong  enough  to  withstand  the  struggles  of  some 
of  that  class  that  may  be  not  only  unruly,  but  vicious.  Therefore, 
on  a  trial  of  an  action  for  damages  to  stock  while  being  transported 
on  defendant's  cars,  the  trial  Judge  erred  in  instructing  the  jury 
that  "  the  car  must  be  sufficiently  strong  to  resist  the  struggles  of 
the  stock,  and  the  company  is  liable  for  any  loss  occasioned  by  its 
neglect  in  this  regard,  in  spite  of  the  fact  that  the  animals  are 
vicious  and  unruly,  upon  the  principle  that  it  is  within  its  power 
to  provide  those  which  are  actually  and  absolutely  sufficient. v 

Civil  action,  for  injuries  to  live  stock  while  being  trans- 
ported on  defendant  company's  cars,  tried  before  Shvford,  /., 
and  a  jury,  at  February  Term,  1893,  of  Wilson  Superior 
Court 

It  appeared  from  the  evidence  that  a  car-load  of  horses  and 
mules  were  shipped  from  Richmond,  Va.,  to  the  plaintiff  at 
Wilson,  N.  C.,and  that  plaintiff  did  not  accompany  the  stock, 
but  met  them  at  the  depot  in  Wilson. 

His  Honor  submitted  the  following  issues  to  the  jury, to-wit: 

"1.  Were  the  stock  described  in  the  complaint  injured  by 
the  negligence  of  the  defendant? 

"2.  What  damage  has  the  plaintiff  sustained  by  reason  of 
the  negligent  injury  of  said  stock  by  the  defendant?" 

Plaintiff  said:  "  When  I  first  went  to  unload  horses  I  saw 
that  a  slat  in  the  lower  half  of  the  door  was  broken  in  two. 
The  top  part  of  the  broken  slat  had  fallen  and  had  been 
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taken  out,  and  this  lower  part  was  standing  straight  up  in 
its  original  position.  It  looked  as  if  it  might  have  been 
broken  by  a  horse  pawing.  There  were  hairs  and  blood  on 
the  end  of  the  part  of  the  slat  left  standing.  We  unloaded 
the  car-load  of  stock  and  found  that  one  of  the  horses  was 
badly  cut  on  one  of  his  front  ankles.  They  were  shod  in 
front,  but  not  behind.  I  kept  the  horse  five  or  six  weeks, 
and  during  that  time  he  was  very  lame  and  in  no  condition 
to  sell.  I  think  the  horse  was  damaged  to  the  amount  of  $75. 
I  think  he  was  injured  by  pawing  out  the  slat  with  his  fore- 
foot. There  was  a  mare  in  the  lot  which  got  one  of  her  hind- 
feet  between  the  slats  on  the  side  of  the  car,  and  was  stand- 
ing on  her  forefeet  with  the  hind  part  of  her  body  entirely 
suspended  by  this  hindfoot,  which  was  caught  between  the 
slats  at  the  bottom  of  the  car  and  about  one-third  the  way 
up.  The  side  of  the  car  was  planked,  and  these  planks  were 
put  close  together,  and,  above  that,  the  car  was  made  or  cased 
with  slats.  The  mare  caught  her  foot  above  the  planked  part. 
The  door  was  made  with  up-and-down  slats,  with  a  cross- 
piece  in  the  middle.  We  had  to  chop  this  slat  in  two  to  get 
the  mare  loose.  The  flesh  between  the  hoof  and  ankle  was 
Wrung  off." 

Plaintiff  testified  to  injuries  to  other  horses  and  mules  that 
were  in  the  consignment. 

Plaintiff  further  said:  "I  think  Mr.  Farmer,  the  agent, 
was  present  when  this  stock  was  unloaded.  When  I  told  him 
this  mule  was  missing,  I  also  told  him  I  had  never  seen  a  car- 
load of  stock  knocked  to  pieces  so  bad  in  my  life.  I  was  not 
in  Richmond  when  the  stock  was  loaded.  I  left  about  3 
o'clock/ and  the  stock  was  loaded  after  I  left.  The  stock 
reached  here  from  11  to  3  o'clock  next  day.  I  made  no 
demand  against  the  company  for  damages,  except  I  got  my 
attorney  to  write  to  them  on  the  25th  of  February.  I  never 
saw  the  bill  of  lading  until  it  was  sent  here  at  request  of  my 
attorney.     The  stock  was  shipped  to  me  from  the  stables  of 
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Gentry  Brothers  in  Richmond,  and  they  were  my  agents  for 
that  purpose.  I  don't  know  whether  they  or  railroad  com- 
pany sent  bill  of  lading  here." 

Defendant  introduced  in  evidence  a  bill  of  lading  entitled 
"Special  contract  for  the  shipment  of  live  stock/'  in  which, 
among  other  things,  it  was  provided:  "That  whereas,  the 
Richmond  and  Petersburg  Railroad  Company  and  connecting 
lines  transport  live  stock  only  at  certain  rates,  except  when 
in  consideration  of  a  reduced  rate,  the  owner  and  shipper 
assumes  certain  risks,  specified  below:  Now  in  consideration 
of  the  said  railroad  company's  agreeing  to  transport  the 
above  described  stock  at  the  reduced  rate  of  $35  per  car-load, 
and  of  a  free  pass  to  the  owner  or  bis  agent  on  the  train  with 
his  stock  (if  shipped  in  car-load  quantities),  the  said  owner 
and  shipper  does  hereby  assume  and  release  the  said  rail- 
roads from  all  risk  of  injury  which  the  animals,  or  any  of 
them,  may  receive  in  consequence  of  either  or  any  of  them 
being  wild,  unruly  or  weak,  or  maiming  each  other  or  them- 
selves, or  in  consequence  of  heat  or  suffocation,  or  other  ill 
effects  of  being  crowded  in  the  cars,  or  in  consequence  of 
being  injured  by  the  burning  of  hay,  straw  or  other  material 
used  by  the  owner  for  bedding  the  stock,  whether  occasioned 
by  any  mob,  strike  or  threatened  violence  to  person  or  prop- 
erty from  any  source  or  injury  to  track  or  yards,  or  any  or 
all  other  causes,  whether  mentioned  or  not,  and  all  risk  of 
the  escape  of  any  portion  of  said  stock,  or  loss  or  damage 
from  any  other  cause  or  thing  not  resulting  from  the  negli- 
gence of  the  agents  of  said  railroads." 

The  agreement  also  provided  that,  "for  the  consideration 
before  mentioned,  said  party  of  the  second  part  further  agrees 
as  a  condition  precedent  to  his  right  to  recover  any  dam- 
ages for  loss  or  injury  to  said  stock,  he  will  give  notice  in 
writing  of  his  claim  thereof  to  some  officer  of  said  company 
or  its  nearest  station  agent  before  said  stock  is  removed  from 
the  place  of  destination  above  mentioned,  or  from  the  place 
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of  delivery  of  the  same  to  said  party  of  the  second  part,  and 
before  such  stock  is  mingled  with  other  stock." 

This  contract  was  signed  by  T.  D.  M.,  Agent,  for  the  com- 
pany, and  Gentry  Bros,  (by  J.  S.  Wheley),  owner  and  ship- 
per. 

His  Honor  charged  the  jury  as  follows: 

"That,  at  common  law,  it  is  the  duty  of  a  common  carrier 
to  safely  carry  and  deliver  the  freight  which  it  undertakes  to 
carry,  and  that  nothing  will  excuse  a  safe  carriage  and 
delivery  except  the  act  of  God  and  the  public  enemy,  but 
that  this  rule  of  the  common  law  only  applies  when  there  is 
no  special  contract.  In  this  case  there  is  a  special  contract, 
and  the  liability  of  the  defendant  is  restricted  by  this  special 
contract  to  the  extent  that  the  provisions  of  said  special  con- 
tract are  reasonable  and  proper;  that  the  provisions  requir- 
ing notice  of  the  claim  in  writing,  before  the  removal  of  the 
stock  and  their  mixture  with  other  stock,  was  not  reasonable 
and  was  void."    Defendant  excepted. 

"The  burden  is  upon  the  plaintiff  to  show  that  the  injury 
arose  from  the  negligence  of  the  defendant.  He  insists  that 
he  has  done  so,  and  that  he  has  shown  that  the  car  furnished 
for  transporting  said  stock  was  defectively  constructed  and 
was  unfit  for  the  purpose.  The  Court  charges  you  that  it  was 
the  duty  of  the  railroad  to  furnish  a  good  and  safe  car  for 
the  transportation  of  said  stock,  and  that  if  it  failed  to  do  so, 
and  the  stock  was  injured  by  its  failure  to  do  so,  then  it  is 
liable."    Defendant  excepts. 

"The  road  was  required  to  furnish  such  a  car  as  would 
resist  the  pawing  of  the  animals  confined  therein,  and  also 
their  kicking,  and  if  it  failed  to  do  so  it  was  liable,  and  this 
notwithstanding  the  special  contract,  for  there  is  nothing  in 
the  special  contract  restricting  its  liability  on  this  matter,  and 
if  there  was  it  would  be  void."    Defendant  excepts. 

"  If  you  answer  the  first  is3ue  '  Yes/  you  will  proceed  to 
assess  the  damage,  and  in  doing  so,  assess  each  horse  or  mule 
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separately.  You  cannot  assess  the  mule  that  died  at  more 
than  $100,  for  the  plaintiff,  in  the  special  contract,  bound 
himself  not  to  claim  more  than  that  amount  for  any  one 
animal,  and  this  is  a  reasonable  limitation  upon  the  liability 
of  the  defendant,  and  is  binding  on  the  plaintiff.  As  to  the 
horses  and  mules  which  were  injured  less  than  $100,  you 
may  assess  that  injury  at  the  actual  damage  done,  and  add 
interest  thereto  from  the  date  of  the  injury."  Defendant 
excepted  to  the  last  sentence,  in  so  far  as  it  authorized  dam- 
ages beyond  a  proportionate  part  of  $100. 

The  plaintiff  requested  the  following  special  instruction, 
which  his  Honor  gave : 

"It  is  the  duty  of  the  defendant  railroad  company  to  pro- 
vide suitable  cars  for  transporting  live  stock.  The  car  must 
be  sufficiently  strong  to  resist  the  struggles  of  the  stock,  and 
the  company  is  liable  for  loss  occasioned  by  their  neglect  in 
this  regard,  in  spite  of  the  fact  that  the  animals  are  vicious 
and  unruly,  upon  the  principle  that  it  is  within  their  power 
to  provide  those  which  are  actually  and  absolutely  sufficient." 
Defendant  excepted. 

There  was  a  verdict  for  the  plaintiff,  and  defendant  ap- 
pealed. 

Mr.  S.  A.  Woodard,  for  plaintiff. 

Mr.  C  B.  Aycock,  for  defendant  (appellant). 

Burwell,  J.:  The  relation  between  the  parties  to  this 
action  is  not  that  of  a  common  carrier  towards  a  shipper  of 
freight  who  had  chosen  to  pay  the  usual  tariff  charges,  and 
stand  upon  his  rights,  and  bold  the  carrier  to  the  perform- 
ance of  its  duty  under  all  the  strict  requirements  of  the  com- 
mon law.  It  was  his  privilege  to  demand  of  the  carrier  the 
shipment  of  bis  stock  under  those  somewhat  stringent  but 
not  unjust  conditions.  He  has  chosen  not  to  avail  himself 
of  this  privilege,  and  thus  put  bis  animals  under  the  safe- 
38 


594  IN  THE  SUPREME  COURT.  [Vol. 


Sklby  v.  Railroad. 


guard  established  by  the  law  for  the  protection  of  those 
whose  property  comes  to  the  possession  of  a  common  carrier 
for  transportation,  but  rather,  for  a  valuable  consideration, 
to  waive  this  right  of  privilege  and  allow  the  defendant  to 
assume  simply  the  relation  of  a  carrier  of  stock  under  a  spe- 
cial contract  which,  no  fraud  or  imposition  being  alleged, 
must  be  interpreted  according  to  the  ordinary  rules  of  con- 
struction, and  its  provisions  enforced,  unless  they  are  unrea- 
sonable and  unjust — "if  they  are  not  in  conflict  with  sound 
legal  policy."     Express  Co.  v.  Caldroell,  21  Wall.,  2G4. 

Among  other  stipulations  contained  in  the  contract  was 
one  by  which  the  plaintiff  agreed,  in  consideration  of  the 
reduced  rates  granted  "as  a  condition  precedent  to  his  right 
to  recover  any  damages  for  loss  or  injury  to  said  stock,"  that 
he  would  "give  notice  in  writing  of  his  claim  thereof  to 
some  officer  of  said  company  or  its  nearest  station  agent 
before  said  stock  is  removed  from  the  place  of  destination 
above  mentioned,  or  from  the  place  of  the  delivery  of  the 
same  to  said  party  of  the  second  part,  and  before  such  stock 
is  mingled  with  other  stock."  It  seems  to  us  that  this  con- 
dition, imposed  upon  the  plaintiff  by  a  contract  of  his  own 
making,  founded  upon  a  valuable  consideration  moving  to 
him,  contravenes  no  sound  legal  policy,  and  is  not  unreason- 
able. It  is  not  in  any  sense  a  stipulation  that  the  defendant 
carrier  shall  be  exempted  from  the  effects  of  its  negligence 
or  the  negligence  of  its  servants  in  the  performance  of  those 
duties  towards  the  plaintiff  assumed  in  the  contract;  nor  is 
it  a  requirement  that  any  injury  that  has  been  done  to  plain- 
tiff's stock  while  in  defendant's  care  under  the  terms  of  the 
bill  of  lading  shall  be  adjusted  in  the  presence  of  an  officer 
of  the  defendant  company  before  the  property  is  removed 
from  the  station,  and  hence  the  case  of  Capehart  v.  Railroad, 
81  N.  C,  438,  has  no  application  here.  We  have  no  stipula- 
tion at  all  as  to  the  fixing  of  the  amount  of  damage  done  to 
plaintiff's  property,  but  simply  an  agreement  that  he  will, 
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when  about  to  take  bis  animals  from  the  cars  or  yard  of  the 
defendant,  notify  the  company  in  writing,  if,  upon  a  reason- 
able examination,  he  is  able  to  detect  any  damage  done  them. 
Owing  to  the  nature  of  the  property  entrusted  to  the  carrier, 
the  difficulty  of  identifying  each  animal,  and  the  terms  of 
the  contract  as  regards  such  damage  as  might  be  inflicted 
by  the  animals  on  one  another,  or  might  come  to  them  with- 
out any  fault  on  the  part  of  the  defendant,  it  seems  to  us 
indeed  very  reasonable  that  the  defendant's  agents  should 
have  an  opportunity  then  and  there  to  examine  the  stock 
and  ascertain  if  they  can  the  cause  and  the  extent  of  the 
damage.  We  have  been  cited  to  no  authority  which,  upon 
examination,  seems  to  hold  that  such  requirement,  under 
the  circumstances,  is  unreasonable.  Rice  v.  Railroad,  63  Mo., 
314;  Goggin  v.  Railroad,  12  Ks.,  416,  and  other  cases,  seem 
fully  to  sustain  the  view  we  take  of  the  matter,  and  to  show 
that  there  was  error  in  the  charge  that  the  stipulation  was 
not  reasonable  and  was  void. 

It  is  stated  in  the  case  that  his  Honor  gave  the  jury  the 
following  instruction,  which  was  excepted  to:  "It  is  the  duty 
of  the  defendant  company  to  provide  suitable  cars  for  trans- 
porting live  stock.  The  car  must  be  sufficiently  strong  to 
resist  the  struggles  of  the  stock,  and  the  company  is  liable 
for  loss  occasioned  by  its  neglect  in  this  regard,  in  spite  of 
the  fact  that  the  animals  are  vicious  and  unruly,  upon  the 
principle  that  it  is  within  its  power  to  provide  those  which 
are  actually  and  absolutely  sufficient." 

There  was  error  here  also,  we  think,  for  while  it  may  be 
the  duty  of  a  carrier  that  undertakes  to  ship  live  stock  to 
provide  cars  strong  enough  to  safely  transport  animals  that 
are  ordinarily  unruly,  the  law  does  not  impose  upon  it  so 
hard  a  task  as  to  detect  that  some  of  them  are  vicious,  and 
act  accordingly.  The  vehicle  must  be  suitable  for  the  safe 
conveyance  of  ordinary  animals  of  the  class.  It.  is  not 
required  that  it  shall  be  strong  enough  to  withstand  the 
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struggles  of  some  of  that  class  that  may  be  not  only  unruly, 
but  vicious. 

As  there  must  be  a  new  trial  for  (he  error  mentioned,  we 
omit  consideration  of  other  exceptions  taken  by  defendant. 

New  Trial. 


NORA  DARGAN  et  al.  v.  THE  CAROLINA  CENTRAL  RAILROAD 

COMPANY. 

Right  of-way — Eminent  Domain — Statute  of  Limitations. 

1.  The  right  of  the  State  to  take  private  property  under  the  power  of 

eminent  domain  rests  upon  the  ground  that  there  is  a  public  neces- 
sity for  such  taking,  and  can  only  be  exercised  when  the  law  pro- 
vides the  means  of  giving  adequate  compensation  to  the  owner. 

2.  The  statutory  provision  allowing  private  property  to  be  taken  under 

the  right  of  eminent  domain  must  be  strictly  pursued,  and  the  right 
of  the  owner  to  obtain  compensation  depends  on  whether  the  cor- 
poration has  obtained  a  vested  right. 

3.  An  interest  in  the  entire  right-of-way  does  not  vest  in  the  corporation 

unless  it  takes  actual  possession  in  the  exercise  of  the  privilege 
granted  it;  but  ft  seems  that,  where  the  corporation  enters,  its  con- 
structive possession  extends  to  the  boundary  of  the  right-of-way 
given  in  the  charter. 

4.  Where  the  charter  of  a  railroad  provided  that,  in  the  absence  of  any 

contract  with  the  owner,  it  should  be  presumed  that  the  land  over 
which  the  road  runs,  with  a  space  of  100  feet  on  each  side,  has  been 
granted  to  the  corporation,  and  the  corporation  took  a  deed  for  less 
than  100  feet  within  two  years  after  its  completion,  this  prevented 
the  limitation  in  the  charter  from  applying,  and  the  corporation 
got  no  title  to  land  lying  outside  of  the  deed,  but  within  100  feet  of 
the  track,  by  the  lapse  of  the  two  years. 

Civil  action,  tried  on  issues  joined  before  the  Clerk,  before 
Mclver,  J.9  and  a  jury,  at  August  Term,  1893,  of  Union  Supe- 
rior Court. 

The  facts  were  as  follows: 
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1.  That  C.  N.  Simpson  owned  the  whole  of  lot  No.  42  when 
the  defendant  railroad  company  entered  upon  and  completed 
its  road  across  the  same. 

2.  That  the  defendant  railroad  company  entered  upon  and 
completed  its  road  across  said  lot  in  November.  1874,  its  track 
and  actual  possession  being  upon  and  confined  to  that  por- 
tion of  said  lot  conveyed  to  the  defendant  company  in  the 
deed  above  set  forth. 

3.  That  all  the  land  embraced  in  the  said  deed  of  C.  N. 
Simpson,  which  is  the  southwestern  half  of  said  lot  No.  42, 
is  within  100  feet  of  the  center  of  the  track  of  the  defendant 
railroad  company,  as  laid  down  by  it  when  it  entered  and 
completed  its  road  across  the  northeastern  half  of  said  lot 
No.  42,  in  November,  1874. 

4.  The  several  acts  of  the  Legislature  chartering  the  defen- 
dantcompany,and  thecompanies  to  whose  rights  it  succeeded, 
were  considered  in  evidence,  and  they  are  hereby  referred  to 
as  a  part  of  this  case. 

C.  N.  Simpson,  a  witness  for  the  plaintiff,  testified  as  fol- 
lows: "Neither  myself  nor  the  railroad  company  instituted 
proceedings  for  condemnation.  Colonel  Fremont  was  super- 
intendent at  the  time  the  railroad  entered  and  completed  its 
road  across  lot  No.  42." 

Exception  i.—  Question:  "State  whether  the  deed  of  July 
the  7th,  1875,  made  to  the  C.  C.  Railroad  Company  for  the 
northeastern  half  of  lot  No.  42,  was  the  consummation  of  a 
contract  with  the  said  company,  by  which  you  consented  for 
said  company  to  build  its  road  across  your  land?" 

The  defendant,  waiving  objection  to  the  leading  character 
of  the  question,  objected  because  the  same  was  incompetent, 
and  it  did  not  state  that  the  contract  was  in  writing.  Wit- 
ness then  stated  that  there  was  no  written  contract.  Objec- 
tion sustained.     Exception  by  plaintiffs. 

Question  :  "  Why  did  you  not  convey  the  whole  of  lot  No. 
42  to  the  railroad  company?" 
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After  objection  by  defendant  the  witness  stated  that  it  was 
because  Mr.  Frye  said  the  company  did  not  need  any  more. 
Mr.  Frye  was  civil  engineer,  but  I  think  he  was  acting  as 
road  master  at  the  time.  He  surveyed  that  part  of  the  lot  I 
conveyed  to  the  company,  and  it  was  to  him  I  delivered  the 
deed. 

Exception  2. — Upon  the  foregoing  evidence  and  admis- 
sions the  Court  stated  that  it  would  charge  the  jury  that  more 
than  two  years  having  elapsed  after  the  completion  of  the 
railroad  through  the  land,  and  before  the  commencement  of 
this  suit,  it  would  instruct  the  jury  that  the  plaintiffs'  claim 
for  compensation  was  barred  by  the  statute  of  limitations  and 
the  plaintiffs  could  not  recover.    Plaintiffs  excepted. 

The  Court  so  instructed  the  jury,  whereupon  the  jury 
responded  to  the  issues  as  follows — 

"  1.  Is  the  feme  plaintiff  the  owner  of  the  land  described  in 
the  complaint  ?  "    Answer :  "  No." 

"2.  Is  her  right  to  recover  compensation  barred  by  the 
statute  of  limitations?"    Answer:  "Yes." 

Plaintiffs  excepted,  and  appealed  from  the  judgment  for 
defendants. 

Messrs.  D.  A.  Covington,  F.  I.  Osborne  and  Haywood  &  Hay- 
wood, for  plaintiffs  (appellants). 

Messrs.  John  D.  Shaw  and  Baichelor  &  Devereux,  for  defen- 
dant. 

Avery,  J. :  The  right  of  the  State  to  take  private  property 
rests  upon  the  ground  that  there  is  public  necessity  for  such 
appropriation,  and  can  be  exercised  only  where  the  law  pro- 
vides the  means  of  giving  adequate  compensation  to  the 
owner.  Where  the  power  to  appropriate  has  been  given  by 
statute,  without  sufficient  provision  for  the  payment  of  dam- 
ages, it  has  been  held  to  be  the  intent  of  the  Legislature  that 
the  right  of  eminent  domain  should  be  exercised  only  after 
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first  obtaining  the  consent  of  those  affected.  Railroad  Co.  v. 
Railroad  Co.,  2  Gray,  1 ;  Matter  of  Flat  Bush  Avenue,  1  Barb., 
286;  Matter  of  Hamilton  Avenue,  14  Barb.,  414;  1  Potter  on 
Corp.,  §  168. 

Text-writers  and  Courts  classify  the  methods  of  obtaining 
the  right-of-way  for  railroads  as  of  three  or  four  kinds,  the 
difference  between  two  of  the  modes  being  only  that  which 
arises  from  entering  into  an  executory  contract  for  purchase 
in  one  instance,  and  taking  an  executed  conveyance  for  the 
same  interest  in  the  other.  1  Harris  on  Dom.  Ry.  Corp.,  35; 
Beattie  v.  Railroad,  108  N.  C,  436.  The  charter  of  the  defen- 
dant company  (Acts  of  1854-'55,  ch.  55,  §§  26  and  28)  fol- 
lowed substantially  the  usual  formula  adopted  in  framing 
nearly  all  of  the  earlier  acts  of  incorporation  in  this  country, 
when  it  provided  that  "  in  the  absence  of  any  contract  or  con- 
tracts in  relation  to  land,  through  which  said  road  or  any  of 
its  branches  may  pass,  signed  by  the  owner  thereof,  *  *  * 
it  shall  be  presumed  that  the  land  over  which  said  road  or 
any  of  its  branches  may  be  constructed,  together  with  a  space 
of  one  hundred  feet  on  each  side  of  the  center  of  said  road, 
has  been  granted  to  said  company  by  the  owner  or  owners 
thereof,"  etc.  Where  no  such  contract  was  shown,  the  undis- 
turbed use  by  the  company  of  such  right-of-way  over  a 
tract  of  land  for  two  years  after  the  road  should  be  finished 
and  running  over  it,  by  the  terms  of  the  act,  raised  the  pre- 
sumption of  a  grant  of  the  easement  by  the  owner.  Hen- 
dricks  v.  Railroad,  101  Ntf  C,  623;  Beattie  v., Railroad,  supra. 
Though  the  provision  in  reference  to  a  previous  attempt  to 
make  some  agreement  with  the  owner,  by  which  the  neces- 
sity for  instituting  condemnation  proceedings  might  be  obvi- 
ated, was  in  different  charters  couched  in  terms  somewhat 
variant,  many  of  the  ablest  Courts  in  this  country  construed 
them  as  imposing  the  duty  upon  corporations  as  a  condition 
precedent  to  the  exercise  of  the  right  of  condemnation,  of 
alleging  and  proving  that  an  effort  had  been  made  to  pur- 
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chase  the  privilege  of  passing  over  the  land  sought  to  be  con- 
demned directly  from  the  owners,  or  that  such  proprietors 
were  not  sui  juris.  Lewis  on  Em.  Domain,  §  301,  with  note 
2,  page  394,  and  notes  6  and  7,  page  395;  1  Wood  Railway 
Law,  page  711.  While  it  is  not  necessary  to  give  our  approval 
to  this  doctrine,  which  has  no  direct  application  to  our  case, 
it  illustrates  the  rule  that  statutory  provisions  for  taking 
property  in  the  exercise  of  eminent  domain  must  be  always 
construed  strictly.     1  Wood's  R.  L.,  page  643  and  note  2. 

The  right  of  the  owner  to  recover  damages  for  the  taking 
by  a  railway  company  depends  in  any  case  upon  the  answer 
to  the  test  question,  whether  the  corporation  has  already 
acquired  a  vested  interest  in  the  land,  and  whether  the 
owner  has  a  still  subsisting  right  to  recover  damages  for  the 
assertion  of  dominion  over  it.  Westbrook  v.  North,  2  Me., 
179;  Hampton  v.  Coffin,  4  N.  H.,  517;  Railroad  v.  Nesbit,  10 
Howard  (U.  S.),  395.  An  interest  in  the  entire  right-of  way 
of  one  hundred  feet  on  each  side  would  not  vest  in  the  com- 
pany, unless  it  took  possession  in  the  exercise  of  the  privilege 
of  appropriating  private  property  conferred  by  the  charter 
(sections  26  to  28),  and  the  correlative  right  to  sue  for  the 
damages  would  not  accrue  till  the  title  to  the  interest  vested 
in  the  company  by  such  unequivocal  entry.  It  was  only  "in 
the  absence  of  such  a  contract  as  would  enable  the  company 
to  construct  and  operate  its  road  over  the  land  on  which  its 
line  was  located  that  its  occupation  and  use  of  the  land  for 
corporate  purposes  for  two  years  after  its  line  was  finished 
over  it  could  be  justly  held  to  have  started  the  statute  to  run- 
ning so  as  to  raise  a  presumption  of  a  grant  to  the  right  of- 
way  for  one  hundred  feet  on  each  side  of  the  center  of  the 
track."  This  is  not  only  a  fair  construction  of  the  language 
of  the  charter,  but  it  <  stablishes  a  rule  that  is  in  accord  with 
a  familiar  principle  of  the  common  law  in  reference  to  ad- 
verse possession. 


113.]  SEPTEMBER  TERM,  1893.  601 


Daroan  v.  Railroad. 


Id  order  to  ripen  title  in  the  occupant,  "possession  (said 
Peabson,  C.  J.,  in  Osborne  v.  Johnston,  65  N.  C ,  26)  must  be 
adverse,  uninterrupted,  open  and  unequivocal,  so  as  to  expose 
the  party  to  an  action.  This  is  the  teste."  McLean  v.  Smith, 
106  N.  G,  172.  The  general  rule  is  that  when  one  enters 
upon  land  under  a  deed  and  occupies  some  portion  of  it,  his 
constructive  possession  extends  to  the  boundary  line  of  his 
deed,  unless,  by  reason  of  the  lappage  of  a  better  title  on 
some  part  of  it,  the  possession  on  such  interference  is  deemed 
in  law  to  be  in  the  claimant  under  such  title.  McLean  v. 
Smith}8upra.  The  company  constructed  its  track  in  Novem- 
ber, 1874,  across  the  Simpson  lot,  but  entirely  upon  the  half 
of  said  lot  which  was  afterwards,  on  July  7,  1875,  conveyed 
to  it  by  Simpson  and  wife  in  fee  simple.  The  company  did 
not  attempt  to  enter  upon  the  other  half,  though  it  was  situ- 
ate within  100  feet  of  the  center  of  the  track,  until  within 
two  years  before  this  proceeding  was  instituted,  on  the  16th 
of  March,  1893.  The  plaintiff  alleges  that  there  was  no 
attempt  to  take  actual  possession  of  the  half  of  the  lot  which 
was  conveyed  by  Simpson  and  wife  to  the  plaintiff  on  the 
23d  of  June,  1883,  until  within  such  peiiod,  and  the  answer, 
by  evading  a  direct  admission  or  denial,  is  deemed  to  have 
conceded  the  truth  of  the  allegation.  If  the  plaintiff  had 
commenced  this  condemnation  proceeding  prior  to  any  asser- 
tion of  dominion  by  the  defendant,  the  company  or  its  pre- 
decessors might  well  have  answered  that  they  had  accepted 
the  conveyance  from  Simpson  in  lieu  of  condemnation,  and 
that  the  plaintiff  could  not  demand  compensation  for  land 
outside  of  that  covered  by  its  boundaries,  certainly  until  the 
company  should  have  entered  upon  and  used  it  for  corporate 
purposes,  if  at  all.  We  are  not  called  upon  to  determine 
whether  the  plaintiff  could  have  maintained  an  action  for 
possession  and  damages  for  the  wrongful  withholding  of  the 
possession  of  the  land  conveyed  to  her  by  Simpson.  6  Am. 
&  Eng.  Enc ,  p.  603,  and  note  3,  and  p.  tiOG,  note  1.     It  lies, 
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however,  within  100  feet  of  the  center  of  defendant's  (rack, 
and  if  she  could  have  maintained  such  civil  action  for  the 
trespass,  we  think  she  might,  nevertheless,  waive  the  tortious 
character  of  the  entry,  when  actually  made  in  the  assertion 
of  a  claim  by  the  defendant  under  its  charter,  and  demand 
compensation  in  damages  for  the  easement  claimed.  6  Am. 
&  Eng.  Eric.,  p.  595,  and  note  G.  The  defendant  cannot  take 
advantage  of  its  equivocal  conduct  in  confining  its  occupa- 
tion for  fifteen  years  to  the  limits  of  its  deed  from  Simpson, 
so  that  it  was  not  subjected  to  any  liability  for  trespass  beyond 
its  bounds,  and  then  claim  the  advantage  of  holding  under 
the  privilege  granted  in  the  charter  up  to  the  margin  of  the 
usual  right-of-way,  instead  of  to  the  outer  lines  of  the  deed. 
Even  though  it  may  not  have  been  incumbent  on  the  defen- 
dant, as  a  condition  precedent  to  setting  up  a  claim  that  be 
acquired  an  easement  in  the  land  from  the  State  in  the  exer- 
cise of  the  right  of  eminent  domain,  to  show  that  he  had 
made  an  effort  previously  to  purchase  the  privilege  by  pri- 
vate agreement,  and  had  failed,  yet,  if  the  plaintiff,  taking 
the  laboring  oar  upon  himself,  proposed  to  prove  that  another 
agreement  was  made  in  lieu  of  instituting  condemnation  pro- 
ceedings in  1875,  by  which  the  defendant's  predecessor 
accepted  (probably  for  a  smaller  price)  a  more  restricted  ter- 
ritory in  fee  simple,  instead  of  the  easement  in  a  larger 
boundary,  we  can  conceive  of  no  sufficient  ground  for  object- 
ing to  the  competency  of  the  testimony.  It  was  only  in  the 
absence  of  such  agreement  as  to  the  right-of-way  that  the 
statute,  upon  the  completion  of  the  line  over  the  land  of  an 
owner,  was  put  in  motion  so  as  to  raise  a  presumption  of  a 
grant  of  the  easement  within  two  years  thereafter.  The  com- 
pany, like  an  individual,  can  acquire  a  right  as  an  incident 
to  occupation  only  where  the  possession  is  unequivocal.  It 
was  clearly  competent  to  show  that  the  agent  of  the  company 
accepted  said  deed,  because,  as  he  said,  the  company  did  not 
need  as  much  as  100  feet  on  either  side  of  the  center  of  the 
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track.  We  think  that  the  presumption  is,  in  all  cases  where 
a  deed  from  a  landowner  to  an  area  more  limited  than  that 
allowed  by  its  charter  for  the  location  of  its  line  has  been 
accepted  by  the  company,  that  the  conveyance  was,  within 
the  contemplation  of  the  charter,  a  contract  entered  into  in 
lieu  of  the  resort  to  condemnation  proceedings.  In  this  par- 
ticular instance  the  defendant  has  no  cause  to  complain,  if 
the  land  is  really  needed  for  corporate  purposes  on  account 
of  the  growth  and  development  of  its  business,  that  the  plain- 
tiff has  waived  objection  and  conceded,  instead  of  contesting, 
its  right  of  condemnation.  6  Am.  &  Eng.  Enc,  p.  595,  and 
note  6.  The  rights  of  the  defendant  are  not  impaired  and 
its  liabilities  are  not  affected,  as  a  rule,  by  reason  of  the  suc- 
cessive sales  of  the  franchise.  Hendricks  v.  Railroad  and 
Bcaltie  v.  Railroad,  supra. 

For  the  reasons  given,  we  think  that  the  Court  below  erred 
in  instructing  the  jury  that  the  plaintiff's  claim  was  barred 
by  the  lapse  of  time,  and  a  new  trial  must  therefore  be 
awarded.  New  Trial. 


W.  L.  BAIRD  v.  RICHMOND  AND  DANVILLE  RAILROAD 

COMPANY. 

Removal  of  Causes — Federal  Jurisdiction — Duty  of  State 

Court — Practice. 

1.  The  Circuit  Court  of  the  United  States,  when  satisfied  by  affidavit 

and  petition  for  removal  of  a  cause  from  a  State  Court,  on  the 
ground  of  adverse  local  influence  and  prejudice,  that  it  has  juris- 
diction of  the  parties  and  of  the  subject-matter  of  the  suit  and 
that  the  prejudice,  etc. ,  exists,  has  the  right  to  order  the  removal 
of  the  suit  from  the  State  to  the  Federal  Court. 

2.  A  State  Court,  while  not  bound  to  surrender  its  jurisdiction  on  a  peti- 

tion for  a  removal  until  a  case  has  been  made,  which  on  its  face 
shows  that  the  petitioner  has  the  right  to  transfer,  yet,  when  it 
does  so  appear,  it  is  error  "  to  decline  to  permit "  the  removal  upon 
an  affidavit  offered;  therefore, 
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3.  In  such  case  the  usual  and  proper  practice  is  to  enter  a  formal  order 

that  the  State  Court  will  not  proceed  further,  to  the  end  that  parties 
and  witnesses  may  understand  that  they  will  not  be  required  to 
attend,  unless  upon  notice  that  the  cause  has  been  remanded. 

4.  Where  the  Circuit  Court  has  the  power  to  remove  a  cause  pending  in 

the  State  Court,  and  exercises  it  by  an  order,  it  may  issue  a  certi- 
orari to  the  State  Court,  or  the  parties  may,  upon  filing  a  certified 
eopy  of  the  affidavit,,  petition  and  order,  demand  a  certified  copy 
of  the  record. 

5.  It  is  not  error  in  the  State  Court  to  refuse  to  order  a  record  to  be  cer- 

tified to  the  Federal  Court,  since  it  is  the  duty  of  the  Clerk  to  cer- 
tify it  to  the  Federal  Court  in  obedience  to  a  writ  of  certiorari, 
without  any  motion  or  order  made  in  his  own  Court,  but  after  the 
record  has  been  certified,  showing  sufficient  ground  for  removal, 
it  is  error  in  the  State  Court  to  resist  the  order  of  removal. 

6.  Where  a  removal  of  a  cause  from  a  State  to  the  Federal  Court  is  asked 

for  upon  the  ground  of  prejudice,  etc.,  the  order  may  be  granted 
upon  a  proper  showing,  as  to  other  matters,  at  any  time  before 
trial. 

The  complaint  alleged  that  the  plaintiff's  intestate  was  a 
brakeman  on  defendant's  freight  train,  and  injured  by  the 
negligeuce  of  defendant  in  consequence  of  the  defective  con- 
dition of  a  locomotive,  of  which  condition  the  intestate  had 
no  notice.  The  defendant  denied  the  charge  of  negligence, 
and  averred  that   intestate  knew  of  the  existence  of  the 

causes  which  are  alleged  to  have  produced  the  injury  com- 

* 

plained  of. 

The  case  was  heard  at  August  Term,  1893,  of  Buncombe 
Superior  Court,  before  Armfield,  /.,  upon  a  motion  of  defen- 
dant to  remove  the  cause  to  the  Circuit  Court  of  the  United 
States.     The  motion  was  refused,  and  defendant  appealed. 

The  defendant  offered  the  order  issued  by  Judge  Dick, 
United  States  Judge.  And  to  sustain  this  order  the  defen- 
dant offered  in  evidence  the  petition,  affidavit  and  bond  of 
the  defendant,  filed  in  the  Circuit  Court  of  the  United  States, 
as  shown  by  a  transcript  from  said  Court. 
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In  the  order  of  Judge  Dick,  after  a  finding  that  the 
prejudice  and  local  adverse  influence  did  actually  exist, 
as  set  out  in  the  petition  and  affidavit  of  defendant,  it  was 
"  further  ordered  and  adjudged  that  the  said  cause,  suit  or 
action  be  removed  to  the  Circuit  Court  of  the  United  States 
for  the  Western  District  of  North  Carolina,  and  that  the 
Clerk  of  the  said  Court  at  Asbeville,  within  said  district, 
certify  this  order  to  said  State  Court,  to  the  end  that  the 
transcript  of  the  record  in  said  cause,  suit  or  action  be  made 
and  transmitted  to  this  Court,  that  the  same  may  be  tried  in 
the  Circuit  Court  for  the  Western  District  of  North  Carolina." 

The  defendant  asked  the  Court  to  sign  an  order  as  follows : 

"  It  appearing  that  the  defendant,  the  Richmond  and  Dan- 
ville Railroad  Company,  has  obtained  an  order  for  the 
removal  of  this  cause  into  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  North  Carolina,  all  of  which 
appears  from  the  petition,  affidavit  and  bond  of  said  defen- 
dant and  the  order  of  said  Court  duly  certified  to  this  Court, 
it  is  considered  and  adjudged  that  this  Court  will  proceed  no 
further  in  this  cause,  and  that  the  Clerk  of  this  Court  certifv 
to  eaid  Circuit  Court  before  the  next  term  thereof  a  copy  of 
the  record  in  this  case." 

His  Honor  declined  to  permit  the  removal  and  to  sign  the 
order,  and  defendant  appealed. 

Mr.  J.  D.  Murphy,  for  plaintiff. 

Messrs.  Busbee  &  Busbee,  for  defendant  (appellant). 

Avery,  J.:  Where  it  appears  by  affidavit  and  petition,  as 
prescribed  by  the  act  of  Congress,  that  the  Circuit  Court  of 
the  United  States  has  jurisdiction  of  the  parties  to  and  sub- 
ject-matter of  a  suit  pending  in  the  State  Court,  and  that  on 
account  of  prejudice  and  local  influence  the  petitioner  will  not 
be  able  to  obtain  justice  in  the  Court  in  which  the  action 
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has  been  brought,  or  in  any  other  State  Court  to  which  it 
may  be  removed  under  the  laws  of  the  State,  the  Federal 
Court,  if  satisfied  as  to  the  sufficiency  of  the  proof  of  preju- 
dice and  local  influence  adverse  to  the  petitioner,  may  grant 
the  order  of  removal.  In  reference  to  the  practice  in  such 
cases,  Foster,  after  calling  attention  to  the  fact  that  it  is  not 
clearly  settled  by  the  adjudications  of  the  Courts  how  much 
of  the  Revised  Statutes  relating  to  removal  had  been  repealed 
by  implication  by  the  Act  of  1888,  makes  the  following  sug- 
gestion: "The  prudent  practitioner,  when  seeking  to  remove 
a  cause  for  prejudice  or  local  influence,  will  comply  with  the 
provisions  of  the  Revised  Statutes,  and  also  with  the  practice 
in  ordinary  removals.  It  seems  that  the  petition  should  be 
presented  to  the  Federal  Court  and  a  certified  copy  of  the 
same,  with  the  proceedings  thereon,  filed  in  the  State  Court." 
Foster's  Federal  Practice,  §386.  It  would  seem  that  the 
defendant  has  acted  upon  the  foregoing  suggestion  in  filing 
a  certified  copy  of  the  petition  and  affidavit  in  the  State 
Court,  but  has  gone  further  in  procuring  a  writ  of  certiorari 
and  moving  for  a  formal  order  for  the  transfer,  founded  upon 
the  record  so  filed.  The  Judge  below,  after  reciting  the  order 
offered  for  his  signature,  declined  "to  permit  the  removal  of 
the  cause  to  the  Circuit  Court  of  the  United  States,  and  to 
sign  the  order  presented  by  the  defendant."  The  material 
part  of  the  order  which  the  Court  was  asked  to  make,  was 
as  follows:  "It  is  considered  and  adjudged  that  the  Court 
will  proceed  no  further  in  this  cause,  and  that  the  Clerk  of 
the  Court  certify  to  said  Circuit  Court  before  the  next  term 
thereof  a  copy  of  the  record  in  this  case."  The  plaintiff  is 
a  resident  and  citizen  of  the  district  in  which  the  action  was 
brought,  while  one  of  the  defendants  is  a  non-resident  cor- 
poration. The  Circuit  Court,  in  the  exercise  of  its  discretion, 
has  found  prima  facie,  upon  the  defendant's  affidavit  and 
petition,  that  on  account  of  prejudice  and  local  influence  the 
foreign  corporation  cannot  obtain  a  fair  trial  in  the  Court 
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where  the  action  was  brought,  or  in  any  other  State  Court  to 
which  it  might  by  law  be  transferred,  and  has  ordered  the 
removal  to  the  Federal  tribunal.  There  is  no  ground  for 
questioning  the  power  of  the  Circuit  Court  to  make  and 
enforce  such  an  order,  since  it  had  jurisdiction  of  the  parties 
and  subject-matter,  upon  its  unreviewable  finding  that  the 
necessary  conditions  existed  for  its  exercise,  to-wit,  prejudice 
and  local  adverse  influence.  The  only  points  presented  for 
adjudication  by  this  appeal  are — 

1.  Whether  the  Court  below  was  authorized  to  declare  that 
it  declined  "  to  permit  the  removal." 

2.  Whether  the  proper  practice  was  to  recognise  the  fact 
by  a  formal  order,  the  cause  having  already  been  transferred 
to  the  Federal  tribunal,  that  the  Court  would  not  proceed 
further,  and  thereby  give  notice  to  parties  and  witnesses  that 
they  would  not  again  be  called. 

3.  Whether,  conceding  that  the  Circuit  Court  bad  already 
acquired  jurisdiction,  the  defendants  could  insist  upon  an 
order  from  the  State  Court  to  certify  the  record. 

We  do  not  understand  why  the  learned  counsel  for  the 
defendants  should  have  pressed  the  point  that  there  was  any 
conflict  between  the  decision  of  this  Court  in  Lawson  v.  Rail- 
road,  112  N.  G,  390,  and  an  opinion  of  one  of  the  Circuit 
Judges  of  the  United  States,  since  no  such  conflict  appears 
to  exist;  and  if  it  had  been  shown,  we  claim  the  right,  never- 
theless, to  hold  to  our  own  construction  until  the  Supreme 
Court  of  the  United  States  shall  have  interpreted  the  mean- 
ing of  the  statute  otherwise.  If,  in  the  case  at  bar,  it  had 
appeared  from  the  petition  that  the  plaintiff  was  a  citizen  of 
a  State  other  than  North  Carolina,  then  the  Circuit  Court 
would  have  had  no  jurisdiction  of  the  case,  and  we  would 
have  adhered  to  our  rulings  in  the  Bostian  Bridge  cases,  and 
unhesitatingly  have  sustained  the  Judge  below  in  declining 
to  desist  from  further  proceeding  and  to  have  the  record  of 
the  cause  certified  to  a  tribunal  which,  upon  the  face  of  the 
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record  transmitted  from  it,  appeared  to  have  no  authority  to 
take  cognizance  of  the  controversy.  In  order  to  confer  juris- 
diction upon  the  Circuit  Court  by  the  terms  of  the  law  as 
amended,  all  of  the  plaintiffs  must  be  citizens  of  the  State 
where  the  suit  is  brought,  and  at  least  one  of  the  defendants 
must  be  a  non-resident.  20  Am.  &  Eng.  Enc,  999;  Thomas 
v.  Railroad,  38  Fed.  Rep.,  673 ;  Niblack  v.  Alexander,  44  Fed. 
Rep.,  306;  Pike  v.  Floyd,  42  Fed.  Rep.,  247;  Jefferson  v.  Bea- 
ver, 117  U.  S.,  272;  Yancey  v.  Parker's  Adm.,  132  U.  S.,  267. 

On  the  other  hand,  it  is  only  where  the  petition  and  affida- 
vits show  that  the  cause  is  one  which  the  Federal  tribunal  is 
empowered  to  remove  and  to  try  that  the  jurisdiction  of  the 
State  Court  is  ousted,  ipso  facto,  upon  the  making  of  the  order 
by  the  other  Court.  Whether  the  petition  for  removal  be 
based  upon  the  allegation  of  local  prejudice,  diverse  citizen- 
ship or  other  grounds  recognized  as  sufficient  by  statute,  if  it 
appear  from  the  application  itself  that  the  Circuit  Court  can- 
not lawfully  take  cognizance,  it  is  both  the  right  and  the  duty 
of  the  State  Court  to  ignore  an  order  of  removal  and  proceed 
as  though  it  had  had  no  notice  of  it.  Stevens  v.  Nichols,  130 
U.  S.,  230;  Mansfield  Railroad  Co.  v.  Swain,  111  U.  8.,  379; 
Wilson  v.  Bruce,  108  U.  S ,  531. 

"A  State  Court,", said  Chief  Justice  Waite,  in  delivering 
the  opinion  in  Stowe  v.  South  Carolina,  117  U.  S.,  430,  "is  not 
bound  to  surrender  its  jurisdiction  on  a  petition  for  removal 
until  a  case  has  been  made  which,  on  its  face,  shows  that  the 
petitioner  has  the  right  to  the  transfer.  *  *  *  The  mere 
filing  of  a  petition  for  the  removal  of  a  suit  which  is  not 
removable  does  not  make  a  transfer."  Steamship  Co.  v.  Fer- 
guson, 106  U.  S.,  122 ;  2  Foster  Fed.  Prac,  §  385a.  The  Con- 
stitution of  the  United  States,  and  the  statutes  enacted  and 
treaties  made  in  pursuance  of  its  provisions,  are  the  supreme 
law  of  the  land,  and  when  one  of  its  Courts,  in  the  exercise 
of  its  rightful  jurisdiction,  issues  an  order  to  one  of  the  judi- 
cial tribunals  of  a  State,  it  is  at  least  a  breach  of  judicial 
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courtesy  in  the  Stale  Court  to  refuse  compliance.     2  Foster, 
supra,  §  385a;  State  v.  Hoskins,  77  N.  C,  530. 

It  was  error  to  "decline  to  permit"  the  removal  upon  the 
affidavit  offered  therefor,  and  we  think  that  it  is  the  usual 
practice,  and  is  proper,  to  enter  a  formal  order  that  the  State 
Court  will  not  proceed  further,  to  the  end  that  parties  and 
witnesses  may  understand  that  they  will  not  be  required  to 
attend  unless  upon  notice  that  the  cause  has  been  remanded. 
State  v.  Hoskins,  supra.  In  all  cases  where  the  Circuit  Court 
has  the  power  to  remove,  and  exercises  it  by  making  an  order, 
it  may  issue  a  certiorari  to  the  State  Court,  or,  without  asking 
for  such  writ,  the  parties  may,  upon  filing  a  certified  copy  of 
the  affidavit,  petition  and  order  of  the  Federal  tribunal  in 
the  State  Court,  demand  a  certified  copy  of  the  record.  Fos- 
ter, supra,  §390.  It  has  been  generally  held  that,  upon  the 
filing  of  the  ceitified  copy  of  the  record  of  the  Stale  Court, 
the  Federal  Court  may  proceed  lo  hear  and  dispone  of  a  civil 
cause.  Ibid.  Where  a  criminal  action  is  removed,  it  is  the 
practice  to  issue  a  writ  of  habeas  corpus  cum  causa.  State  v. 
Sullivan,  110  N.  C,  513;  State  v.  Hoskins,  supra.  It  is  not 
error  in  the  State  Court  to  refuse  to  order  the  record  to  be 
certified,  because  the  Clerk  was  required,  on  request,  to  fur- 
nish a  certified  copy,  and  it  was  his  duty  to  certify  it  to  the 
Federal  Court,  in  obedience  to  the  writ  of  certiorari,  without 
any  motion  or  order  made  in  his  own  Court,  though  comity 
might  dictate  to  the  Federal  tribunal  a  different  course;  but 
it  was  clearly  error  in  the  Court  below  to  resist  the  order  after 
the  record  had  been  certified,  showing  sufficient  ground  for 
removal.  We  think,  also,  that  when  the  jurisdiction  of  the 
Federal  tribunal  attached,  the  order  that  the  Court  would 
not  proceed  further  should  have  been  made,  on  motion  of 
the  defendants,  for  the  reason  already  stated.  State  v.  Hos- 
kins, supra. 

If  the  application  had  been  made  to  the  State  Court,  and 
founded  upon  an  affidavit  or  complaint  alleging  only  diverse 
39 
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citizenship  as  a  ground  of  removal,  as  in  Ihe  case  of  Douglas 
v.  Railroad,  106  N.  C ,  65,  it  would  have  been  properly 
refused  on  the  ground  that  the  controversy  was  not  wholly 
between  citizens  of  different  States,  and  was  not  a  separable 
controversy.  20  Am.  &  Eng.  Enc,  pages  995  to  998.  But 
as  we  have  already  shown,  where  the  petition  is  filed  in  the 
Federal  Court,  and  founded  upon  prejudice  and  local  influ- 
ence, if  the  plaintiff  is  a  resident  of  tho  district,  it  is  sufficient 
under  the  amended  act  if  either  of  the  defendants  be  a  non- 
resident. 20  Am.  <fe  Eng.  Enc,  page  999  and  nole  5;  Fi*k 
v.  Honani,  32  Fed.  Rep.,  417. 

Where  a  removal  is  asked  upon  the  ground  of  prejudice 
or  local  influence  the  order  may  be  granted  upon  a  proper 
showing  as  to  other  matters  at  any  time  before  the  cau?e  has 
been  effectively  tried,  unless  a  trial  be  in  progress  when  the 
motion  is  submitted,  "and  undetermined."  Fi&k  v.  Hanani, 
142  U.  S ,  469.  So  that  the  order  was  made  by  the  proper 
tribunal  and  in  apt  time,  and  the  defendants  took  the  pre- 
caution to  procure  a  writ  of  certiorari  and  file  a  copy  of  the 
record  in  the  State  Court  (2  Foster,  supra,  page  832),  and 
afterwards  submit  his  motion,  thus  conforming  to  the  con- 
struction of  the  law,  which  was  most  exacting  in  its  require- 
ments. The  order  declining  to  permit  the  transfer  of  the 
cause  was  erroneous.  Error. 


MALVINA  T.  WHITE  v.   NORTHWESTERN  NORTH  CAROLINA. 

RAILROAD  COMPANY. 

Streets — Ownership  of  Streets — License  by  City  to  use  Streets  for 
Steam  Railroad — Abutting  Owner — Additional  Servitude — 
Action  for  Damages. 

1.  In  the  absence  of  evidence  as  to  the  ownership  of  the  fee  in  a  street 
of  a  city,  the  presumption  is  that  the  city  has  an  easement  only, 
and  that  the  fee  remains  in  the  abutting  owner. 
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2.  Where  the  ownership  of  the  fee  in  a  street  is  in  the  abutting  land- 
owner, he  is  entitled  to  every  right  and  advantage  therein  not 
required  by  the  public,  and  the  easement  of  the  public  is  the  right 
to  use  and  improve  the  street  for  the  purposes  of  a  highway  only. 

3  Although  the  abutting  proprietor  may  not  own  the  fee  in  the  street,  he 
has  nevertheless  a  proprietary  interest  in  the  same  by  way  of  an 
equitable  easement  to  the  extent  that  its  uses  shall  not  be  perverted 
to  other  than  public  purposes  as  a  street. 

4.  If  a  city  perverts  a  street  to  illegitimate  purposes,  it  is  an  interference 

with  the  rights  of  the  abutting  proprietor,  and  he  is  entitled  to 
recover  any  damages  suffered  therefrom. 

5.  The  use  of  a  street  for  an  ordinary  steam  railroad  is  not  a  legitimate  use 

of  the  street  for  public  purposes,  and  neither  the  Legislature  nor 
city  can  authorize  such  a  railroad  to  be  constructed  and  operated 
thereon  against  the  abutting  proprietor's  will  without  compensation. 

6.  Where  a  railroad  company  entered  upon  and  constructed  its  road  upon 

a  street,  thereby  reducing  the  width  of  the  latter,  and  it  does  not 
appear  that  it  entered  under  any  statutory  authority,  but  only  by 
the  license  of  the  city,  the  abutting  property  owner  who  is  endam- 
aged thereby  may  maintain  a  common  law  action  for  damages,  to 
be  assessed  up  to  the  time  of  the  trial.^6r)may  sue  for  permanent 
damages  inflicted  by  the  location  and  construction  of  the  road  and, 
by  so  doing,  confer  upon  the  defendant  an  easement  to  occupy  the 
street,  as  far  as  such  abutter  is  concerned. 

Semble,  that  where  the  entry  is  made  under  statutory  authority,  the 
remedy  by  statute  is  exclusive. 

Civil  action  for  damages  to  plaintiff's  property  resulting 
from  the  construction  of  a  railroad  on  a  street  in  front 
thereof,  tried  before  Boyhin,  J.,  and  a  jury,  at  August  Term 
of  Forsyth  Superior  Court. 

There  was  judgment  for  defendant,  and  plaintiff  appealed. 

Mr.  E.  B.  Jones,  for  plaintiff. 

Messrs.  Glenn  &  Manly,  for  defendant. 

Shepherd,  C.  J.:  The  plaintiff  is  the  owner  of  a  lot  abut- 
ting upon  one  of  the  streets  of  the  city  of  Winston,  and 
brings  this  action  to  recover  damages  for  various  injuries  to 
her  said  property,  inflicted  by  the  defendant  by  reason  of  its 
having  entered  upon  and  constructed  its  railroad  through 
the  said  street. 
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It  appears  from  the  complaint  that,  prior  to  the  plaintiff's 
purchase  of  the  property  in  1879,  the  street  had  been  "located 
and  opened  for  the  use  and  benefit  of  plaintiff  and  others, 
and  the  public  generally,  who  owned  property  north  of  Lib- 
erty street,  wiiich  was  almost  inaccessible  by  or  over  any 
other  street."  It  also  appears  that  in  the  construction  of  its 
road  the  defendant  made  an  excavation  in  front  of  said  prop- 
erty 223  feet  in  length,  and  thirty-five  or  forty  feet  in  depth 
and  width,  and  thereby  reduced  the  width  of  the  street  from 
thirty  to  eighteen  feet.  It  is  further  alleged  that  by  "  reason 
of  the  nature  of  the  soil  and  the  proximity  of  the  cuts,  travel 
along  the  said  street  is  rendered  dangerous,  and  that,  in  order 
to  sustain  the  width  of  the  same  fifteen  to  eighteen  feet,  the 
defendant  has  put  in  pillars  or  posts  to  hold  and  retain  the 
earth  composing  the  street  in  position,  which  plaintiff  alleges 
is  insecure  and  unsafe  and  liable  to  destroy  and  render  use- 
less the  said  street."  It  is  furthermore  alleged  that  by  reason 
of  such  excavation  and  occupation  by  the  defendant,  the 
street,  at  certain  points  along  the  line  of  plaintiff's  property, 
is  almost  entirely  destroyed,  and  that  plaintiff  is  greatly 
endamaged.  These  allegations  extracted  from  the  complaint, 
must,  for  the  purposes  of  the  appeal,  be  taken  as  true,  as  no 
evidence  seems  to  have  been  introduced  on  the  trial,  and  his 
Honor  rejected  the  issue  as  to  the  alleged  damages  sustained 
by  the  plaintiff,  on  the  ground  that  the  defendant  "  had  a 
license  from  the  city  to  construct  its  road  and  use  the  street, 
if  necessary." 

The  questions  presented,  therefore,  are  whether,  as  against 
the  abutting  owner,  the  city  can  authorize  the  use  of  its 
streets  for  the  purposes  of  an  ordinary  steam  railroad,  and 
whether  such  abutting  owner  has  any  proprietary  rights,  for 
the  violation  of  which  she  can  maintain  an  action. 

It  does  not  appear  how  the  city  acquired  its  title  to  the 
street  in  question,  nor  do  we  learn  from  the  record  whether 
it  owns  the  fee  in  the  soil,  or  simply  an  easement  therein.    In 
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the  absence  of  evidence,  however,  the  presumption  is  that  / 
the  city  has  an  easement  only,  and  that  the  fee  remains  in 
the  abutting  proprietor.  Elliott  Roads  and  S.,  110;  Rich  v. 
Minneapolis,  37  Minn.,  423;  3  Kent's  Com.,  432  In  such  a 
case  "the  abutting  owner  is  entitled  to  every  right  and 
advantage  in  that  part  of  the  street  of  which  he  owns  (he 
fee,  not  required  by  the  public.  The  easement  of  the  pub- 
lic is  the  right  to  use  and  improve  the  street  for  the  pur-  * 
poses  of  a  highway  only."  Lewis  Eminent  Domain,  113.  It 
must  follow,  therefore,  that  if  the  city  perverts  the  streets  to 
illegitimate  purposes  it  is  an  interference  with  the  proprie- 
tary rights  of  the  abutter,  and  that  he  is  entitled  to  relief  at 
the  hands  of  the  Courts. 

This  introduces  us  to  the  very  important  question,  never 
before  passed  upon  by  this  tribunal,  whether  or  not  the  use 
of  a  steam  railroad  is  a  perversion  of  the  street  from  its  orig- 
inal and  proper  public  purposes.  There  has  been  much  dis- 
cussion and  not  a  little  conflict  of  judicial  decision  upon  this 
subject,  but  it  is  believed  that  the  weight  of  authority  greatly 
preponderates  in  favor  of  the  affirmative  view  of  the  propo- 
sition. Judge  Dillon,  after  a  careful  investigation,  states 
his  conclusion  as  follows:  "The  weight  of  judicial  authority 
undoubtedly  is  that  where  the  public  have  only  an  easement 
in  the  streets,  and  the  fee  is  retained  by  the  adjacent  owner, 
the  Legislature  cannot,  under  the  constitutional  guarantee  of 
private  property,  authorize  an  ordinary  steam  railroad  to  be 
constructed  thereon,  against  the  will  of  the  adjoining  owner, 
without  compensation  to  him.  In  other  words,  such  a  rail- 
way as  usually  constructed  and  operated  is  an  additional 
servitude."  2  Dillon  Mun.  Corp.,  725.  In  Mills  on  Emi- 
nent Domain  (action  204)  the  same  doctrine  is  laid  down, 
and  it  is  said  :  "The  legislature  may  authorize  the  use  of  a 
street  by  the  railroad,  so  as  to  make  the  entry  lawful,  but  the 
use  is  an  additional  burden,  and  the  right  will  not  become 
fixed  in  the  company  until  compensation  is  made.     If  no 
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remedy  is  provided,  there  is  remaining  the  remedy  at  com- 
mon law." 

In  Lewis  on  Eminent  Domain  (section  111),  the  able  and 
discriminating  author  remarks :  "  To  us  it  seems  so  clear  that 
a  railroad  is  foreign  to  the  legitimate  uses  of  a  highway  that 
we  never  have  been  able  to  understand  how  a  Court  could 
reach  a  contrary  conclusion."  After  stating  that  highways 
have  from  time  immemorial  been  devoted  to  the  common 
use  of  every  citizen,  and  that  no  one  had  a  private  right  or 
any  exclusive  privilege  therein,  the  author  proceeds:  "The 
railroad  does  not  fall  within  the  scope  of  such  uses.  It 
requires  a  permanent  structure  in  the  street,  the  use  of  which 
is  private  and  exclusive.  It  gives  to  an  individual  or  cor- 
poration a  franchise  and  easement  in  the  street  inconsistent 
with  the  public  right.  To  hold  that  a  railroad  is  one  of  the 
proper  and  legitimate  uses  of  a  street  leads  to  the  absurd 
consequence  that  a  street  might  be  filled  with  parallel  tracks, 
which  would  practically  exclude  all  ordinary  travel  and  still 
be  devoted  to  the  ordinary  uses  of  a  highway.  The  law 
ought  not  to  tolerate  such  a  consequence." 

In  Elliott  on  Roads  and  Streets  (528)  the  author  cites 
many  authorities  and  concludes  by  saying  that  the  weight 
of  authority  is  that  such  an  appropriation  of  a  street  is  "a 
new  and  additional  burden,"  for  which  the  abutter  is  entitled 
to  compensation. 

In  support  of  his  proposition  he  quotes  the  following  lan- 
guage of  Judge  Cooley  :  "Neither  can  the  use  of  the  high- 
way for  the  ordinary  railway  be  in  furtherance  of  the  pur- 
pose for  which  the  highway  is  established,  and  a  relief  to  the 
local  business  and  travel  upon  it.  The  two  uses,  on  the 
other  hand,  come  seriously  in  conflict.  The  railroad  consti- 
tutes a  perpetual  embarrassment  to  the  ordinary  use,  which 
is  greater  or  less  in  proportion  to  the  busines3  that  is  done 
upon  it  and  the  frequency  of  trains.  When,  therefore,  the 
country  highway  or  the  city  street  is  taken  for  the  purposes 
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of  a  railroad  company  engaged  in  the  business  of  transport- 
ing persons  and  property  between  distant  points,  the  owner 
of  the  soil  in  the  highway  is  entitled  to  compensation,  because 
a  new  burden  has  been  imposed  upon  his  estate,  which  affects 
him  differently  from  the  original  easement,  and  may  be  spec- 
ially injurious."    Constitutional  Lim.,  3d  Ed.,  683. 

In  Hare's  Ann.  Const.  Law,  361,  the  foregoing  doctrine  is 
fully  approved,  and  it  is  said :  "  It  is  immaterial  as  regards 
the  principle  whether  the  land  is  given  voluntarily  or  taken 
under  the  right  of  eminent  domain.  If  the  owner  dedicates 
the  land,  it  is  for  the  continuing  uses  of  a  street.  If  it  is  con- 
demned, such  also  is  the  end  in  view.  To  convert  a  com- 
mon highway  over  a  man's  land  into  a  railroad  is  therefore 
to  impose  an  additional  burden  upon  the  land,  which  greatly 
impairs  its  value,  considered  as  a  whole;  and  if  the  owner  is 
not  compensated  his  consent  must  be  proved.  It  cannot  be 
said  with  truth  that,  in  assenting  to  the  laying  out  of  the 
highway  upon  his  land,  he  consented  to  the  building  of  a 
railroad  upon  it,  because  they  are  essentially  different.  The 
one  benefits  his  land,  renders  access  to  it  easy,  and  enhances 
the  price,  while  the  other  makes  access  to  it  difficult  and 
dangerous,  and  renders  it  comparatively  valueless.  Nor  can 
it  be  justly  contended  that  a  railway  is  merely  an  improved 
highway.  *  *  *  Were  the  transaction  between  individ- 
uals, everyone  would  see  the  injustice  of  such  a  conclusion. 
The  doubt  arises  from  the  supposition  that  the  public  inter- 
est is  involved  ;  and  it  was  to  guard  against  the  bias  arising 
from  this  source  that  the  Constitution  interfered  to  protect 
the  citizen.  It  follows  that  the  dedication  of  land  as  a  street 
does  not  preclude  the  owner  from  bringing  trespass  or  eject- 
ment or  obtaining  an  injunction  against  a  railway  company 
which  is  about  to  enter  upon  and  occupy  the  way,  and  that 
the  company  cannot  (in  the  absence  of  the  exercise  of  the 
right  of  eminent  domain)  rely  upon  a  grant  from  the  Legis- 
lature and  the  license  or  consent  of  the  municipality  as  a 
justification." 
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Booth,  in  his  work  on  Street  Railways,  §78,  after  stating 
that,  in  the  early  history  of  commercial  railroads,  the  cur- 
rent of  authority  was  contrary  to  the  views  above  stated, 
remarks:  "But,  according  to  the  weight  of  judicial  opinion, 
as  expressed  during  the  last  thirty  years,  where  the  fee  of  the 
street  remains  in  the  adjoining  owner,  such  use  is  inconsist- 
ent with  the  purposes  of  the  original  acquisition,  and,  with- 
out compensation,  can  only  be  acquired  by  the  exercise  of 
the  power  of  eminent  domain." 

In  the  discussion  of  the  question,  we  have  preferred  to 
reproduce  the  conclusions  of  eminent  text-writers  rather  than 
attempt  a  review  of  the  numerous  decisions  upon  which  they 
are  founded.     These  decisions,  and  others  we  could  cite,  fully 
establish,  upon  principle  and  by  weight  of  authority,  the 
proposition  that,  where  the  public  have  only  an  easement  in 
the  street,  and  the  fee  of  the  soil  of  the  street  is  retained  in 
/     the  abutting  owner,  a  steam  railroad  cannot,  under  the  con- 
stitutional guaranty  of  private  property,  be  lawfully  con- 
structed and  operated  thereon  against  his  will  and  without 
compensation.     Grand  Rapids  Railroad  v.  Heisel,  47  Mich., 
393 ;  Southern  Pacific  Railroad  v.  Reed,  41  Cal.,  256  ;  Imlay  v. 
Minnesota  Branch  Railroad,  26  Conn.,  249;  South  Carolina 
Railroad  v.  Steiner,  44  Ga.,  546 ;  Daly  v.  Georgia  Railroad,  80 
Ga.,  793;  Cox  v.  Louisville  Railroad,48  Ind.,  178;  Kercheman 
v.  C  C  &  D.  Railway  Co.,  46  Iowa.,  366 ;  Indianapolis  Rail- 
road  Co.  v.  Hartly,  67  111.,  439 ;  Phipps  v.  West  Maryland  Rail 
road,  66  Md.,  319;  Springfield  v.  Conn.  River  Railroad,  4  Cush. 
63;  Harrington  v.  St.  Paid  &c.  Railroad,  17  Minn.,  215;  Hast 
ings  and  Grand  Island  Railroad  v.  Ingalls,  1 5  Neb.,  123 ;  Cham 
berlin  v.  Elizabethport  Steam  Cordage  Co.,  41  N.  J.  Equity,  43 
Railroad  Co.  v.  Williams,  35  Ohio  State,  168 ;  Ford  v.  Railroad 
14  Wis.,  G09 ;  Carl  v.  Railroad,  46  Wis ,  625 ;  Buckncr  v.  Chi 
cago  Railroad,  60  Wis.,  264 ;  Indianapolis  Railroad  v.  McAhren 
12  Ind.,  552;  Thcobold  v.  Louisville  Railroad,  66  Miss.,  279 
Barney  v.  Keokuk,  91  U.  S.,  324  ;  Adams  v.  Chicago  Railroad 
Co.,  39  Minn.,  286. 
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The  principle,  then,  being  established  that  the  use  of  a  street 
for  steam  railroads  is  not  a  legitimate  use  of  the  s'reet  for 
public  purposes,  it  must  of  course  follow  that  the  city  had 
no  right,  in  the  exercise  of  ils  usual  and  ordinary  pow- 
ers relating  to  its  highways,  to  authorize  the  entry  and 
occupation  of  the  same  by  the  defendant,  and  that  the  bare 
license  of  the  city  can  afford  no  justification  for  the  infringe- 
ment of  the  rights  of  the  plaintiff.  The  plaintiff,  therefore, 
taking  her  allegations  to  be  true  as  to  the  damage  inflicted 
upon  her  property,  very  plainly  has  a  cause  of  action  sgainst 
the  defendant. 

If,  however,  we  are  wrong  in  the  assumption  that  the  plain-  w 
tiff  is  the  owner  of  the  fee  in  the  faid  street,  and  if  it  should 
appear  upon  another  trial  that  the  city  has  acquired  it,  either 
by  dedication,  grant  or  condemnation,  it  will  be  necessary  to 
determine  whether  the  plaintiff  has  an  easement  in  said  street 
to  the  extent  that  it  shall  be  used  only  for  street  purposes, 
and  whether  her  rights  are  "property  rights"  which  cannot 
be  impaired  or  destroyed  except  under  the  exercise  of  the 
right  of  eminent  domain. 

Distinctions  based  upon  the  legal  ownership  of  the  fee  in 
respect  to  the  rights  of  the  abutting  proprietor,  have  produced 
much  confusion,  lesulting  in  many  conflicting  decisions;  but 
the  true  principle  which  has  been  slowly,  but  surely,  evolved 
from  protracted  discussion  and  experience,  is  that,  in  respect 
to  the  use  of  the  soil  for  the  purpose  of  a  street  (and  apart 
from  those  reversionary  or  other  rights  peculiar  to  legal  own- 
ership), it  is  wholly  immaterial  where  the  legal  title  resides. 
The  very  power  to  take  private  property  for  public  use,  as 
well  as  the  capacity  of  a  municipal  corporation  to  acquire  it 
in  any  way,  necessarily  implies  that  it  is  to  be  held  in  trust 
for  public  purposes,  and  in  the  case  of  land  acquired  for  the 
purposes  of  a  street,  there  is  something  in  the  nature  of  a 
contract,  under  which  two  co-existent  and  inviolable  rights 
are  created,  one  belonging  to  the  public  to  use  and  improve 
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the  street  for  the  ordinary  purposes  of  a  street;  the  other,  to 
/  the  abutting  owner  to  have  access  to  and  from  bis  property, 
and  to  enjoy  such  use  of  the  street  as  is  customary  and  rea- 
sonable. If  the  owner  voluntarily  dedicates  or  grants  a  strip 
of  land  to  a  city  for  a  street,  it  must  be  presumed  that  he 
does  so  in  consideration  of  the  contemplated  benefits  accru- 
ing to  his  adjoining  property  by  reason  of  the  strip  being 
used  for  the  legitimate  purposes  of  a  street  only.  If  the  grant 
be  made  upon  a  pecuniary  consideration,  it  is  also  fair  to 
assume  that,  in  estimating  the  amount  to  be  paid,  the  value 
of  the  benefits  above  mentioned  were  likewise  considered.  In 
such  cases,  says  Mr.  Lewis,  §  114:  "To  make  the  righta  part 
consideration  of  the  grant,  and  then  allow  the  public  to 
invade  or  destroy  it  at  pleasure,  would  le  a  fraud  which  the 
law  will  neither  impute  or  allow.  Therefore,  in  the  case  of 
such  a  grant  there  arises  by  operation  of  law  a  private  right 
to  use  the  street  in  connection  with  the  lot  of  the  proprietor, 
which  is  as  inviolable  as  any  other  right  of  property."  So 
if  the  city  acquired  the  land  by  condemnation,  such  advant- 
ages or  benefits  to  the  adjoining  property  are  usually  assessed 
at  a  fixed  value  and  deducted  from  the  estimated  damages, 
and  it  would,  says  the  above  author,  be  "  the  grossest  iniquity 
to  compel  a  man  to  pay  for  advantages,  whether  in  the  form 
of  deductions  from  the  price  to  be  paid  or  of  an  assessment 
of  benefits,  unless  those  advantages  are  secured  to  him  by  a 
clear  title.  *  *  *  The  existence  of  these  private  rights 
and  easements  is  strictly  independent  of  the  mode  in  which 
1  the  highway  is  established,  or  of  the  estate  or  interest  which 
the  public  acquires  in  the  soil  of  the  street." 

The  true  principles  applicable  to  this  question  have  been 
declared  by  the  Court  of  Appeals  of  New  York,  in  Story  v. 
Elevated  Railroad  Co.,  90  N.  Y.,  122,  and  Lahr  v.  Elevated 
Railroad  Co.,  104  N.  Y.,  -..  These  cases  have  been  followed 
by  subsequent  decisions  of  other  States,  and  their  doctrine 
has  been  approved  by  the  most  prominent  writers  upon  the 
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subject.  The  opinions  are  very  elaborate,  and  we  cannot  do 
better  than  to  adopt  Judge  Dillon's  summary  of  some  of 
the  principles  enunciated: 

"These  judgments,  and  those  that  follow  them,  rest  upon 
the  foundation  principle  that  whether  the  fee  in  the  street  is 
in  the  abutter,  subject  to  the  rights  of  the  public,  that  is,  to 
the  paramount  rights  of  the  public  for  street  uses  proper; 
or  whether  the  fee  is  in  the  public  for  street  uses  proper,  in 
either  case,  and  generally  in  both  cases,  the  abutter  is  enti-^^-" 
tied  to  the  benefit  of  the  street  for  all  uses  except  street  uses 
proper,  subject,  of  course,  to  legislative  and  municipal  regula- 
tions; and  that  such  rights  are  property  or  property  rights 
in  the  abutter,  which  can  only  be  taken  away  by  the  Legis- 
lature on  the  condition  of  making  compensation.  And  the 
abutting  owner's  rights  in  the  street  are  not  affected  by  the 
source  from  which  he  derives  his  title.  *  *  *  If  the 
abutter  owns  the  fee  of  the  street,  his  rights  may  be  said  to 
be  legal  in  their  nature.  If  he  does  not  own  the  fee,  those 
rights  are  in  the  nature  of  equitable  easements  in  fee,  the 
soil  of  the  street  being  the  servient,  the  abutting  owner's  lot 
being  the  dominant  tenement.  Among  the  most  important 
of  such  rights  or  easements  is  the  abutter's  right  to  access, 
to  light  and  to  air.  The  Court  accordingly  held  that,  so  far 
as  the  elevated  railway  structures  interfered  with  such  rights 
or  easements,  while  the  Legislature  might  authorize  their 
erection  and  use,  yet  this  could  only  be  done  as  respects  the 
abutter  by  the  exercise  of  the  right  of  eminent  domain,  viz., 
on  condition  of  making  compensation  to  the  abutting  owner 
for  the  damage  which  his  property  actually  sustained." 

"The  result  of  the  author's  reflections  upon  this  subject  is 
that  the  views  of  the  Court  of  Appeals  are  sound  and  just; 
sound,  because  they  recognize  the  paramount  nature  of  the 
public  right  to  put  the  street  to  this  new  and  necessary  form 
of  public  use.;  just,  because  they  recognize  and  declare  that 
the  abutter  has  special  proprietary  rights  or  easements  in 
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their  nature,  lie  is  not  called  upon  unequally  to  sacrifice 
without  compensation  for  the  public  use.  In  effect,  the  Court 
says  the  true  doctrine  is 'take  but  pay.'"  1  Hare,  svpra, 
370,  375 ;  Lewis  on  Eminent  Domain  §§  1 14,  115;  Booth  on 
Street  Railways,  §81;  Barney  v.  Keokvk,  supra;  St.  Paul 
Railroad  Co.  v.  Schurmer,!  Wall., 372;  1  Roreron  Railroads, 
524;  Story  v.  Elevated  Railroad  Co.,  supra;  Hams  v.  Thoma*, 
7  Ind.,  38;  &  C.  Railroad  Co.  v.  Steimer,  44  Ga.,  546;  Theo- 
bald v.  Railroad,  supra. 

The  contrary  view,  laid  down  in  Wood  s  Railway  Law  (2 
Vol.,  727),  seems  to  be  based  upon  the  restricted  interpreta- 
tion of  the  word  "taken,"  it  being  applied  by  some  of  the 
Courts  only  to  property  actually  taken  and  occupied,  and  all 
incidental  damages  to  adjoiuing  proprietors  are  regarded  as 
"consequential"  in  their  character  and  damnum  absque  inju- 
ria. The  learned  author  admits  that  such  would  not  be  the 
case  if  the  words  used  were  "taken  or  damaged  ; "  but  by  a 
reference  to  the  opinion  in  Slaton  v.  Railroad,  111  N.  C,  278, 
it  will  appear  from  the  cases  cited  that  this  restricted  mean- 
v  ing  of  the  word  "  taken  "  is  not  in  accord  with  the  more 
recent  and  better  authorities,  and  is  b^ing  rapidly  submerged 
by  the  steady  and  increasing  current  of  judicial  decision. 
Lewis,  supra,  58;  Pumpelly  v.  Grtenbay,  13  Wall.,  166;  Eaton 
v.  Railroad,  5 1  N.  H.,  504. 

Hie  result  of  the  numerous  authorities  is  that  in  either 

7  view  of  the  case,  that  is,  whether  the  fee  is  in  the  plaintiff  or 

y    in  the  city,  the  plaintiff  has  certain  proprietary  rght9,  of 

^-  which  she  cannot  be  deprived,  even  uuder  the  authority  of 

the  Legislature,  without  compensation.    If  her  property  is 

in  any  way  injured  by  the  use  of  the  street  for  legitimate 

purposes,  she  cannot  complain.     But  if  the  enjoyment  of  her 

private  rights  in  the  street  is  interrupted  by  a  perversion  of 

the  street  to  uses  for  which  it  was  not  intended,  and  which 

the  public  right  does  not  justify,  and  her  property  is  thereby 

injured  and  its  value  impaired,  she  may  maintain  an  action 
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and  recover  such  damages  as  she  may  have  sustained.  These 
proprietary  rights  in  the  use  of  the  street  for  proper  public 
purposes  are  practically,  as  we  have  seen,  the  same  irrespec- 
tive of  the  ownership  of  the  soil,  and  are  not  confined  to  the 
mere  right  of  access,  since  this  may  not  be  disturbed,  although 
the  street  may  be  reduced  in  width  to  ten  or  fifteen  feet. 
This  view  is  well  sustained  in  the  leading  case  of  Adams  v. 
Chicago  Railroad,  from  Minnesota  (39  N.  W.  Rep.,  629,  Law- 
yer's Ann.  Reports,  493),  in  which  the  Court  said  :  "  Take  a 
case  in  one  of  the  States  where  the  fee  of  the  street  is  in  the 
State  or  municipality,  and  of  a  street  sixty  feet  wide.  The 
abutting  lot  owners  have  paid  for  the  advantages  of  the  street 
on  the  basis  of  that  width,  either  in  the  enhanced  price  paid 
for  their  lots,  or,  if  the  street  was  established  by  condemna- 
tion, in  the  taxes  they  have  paid  for  the  land  taken.  In  such 
a  rase,  if  the  State  or  municipality  should  attempt  to  cut  the 
street  down  to  the  width  of  ten  or  fifteen  feet,  would  it  be  an 
answer  to  objection  by  lot  owners  that  the  diminished  width 
would  be  sufficient  for  mere  purposes  of  access  to  their  lots? 
It  would  seem  as  though  the  question  suggests  the  answer." 
The  interest  of  the  abutting  owner  in  the  entire  width  of  the 
street,  subject  to  the  proper  uses  of  the  public,  upon  the 
authority  of  the  above  decision,  has  been  declared  by  this 
Court  in  Morse  v.  Canon,  104  N.  C,  431,  and  cannot  be 
regarded  as  an  open  question.  See  also  Hanes  v.  Thomas, 
swpra.  If  then  the  value  of  the  property  is  lessened  by 
reducing  the  width  of  the  street,  or  if  such  damage  is  caused 
by  excavations  rendering  it  unsafe  and  dangerous,  as  stated 
in  the  complaint,  the  plaintiff  is  entitled  to  recover. 

It  will  be  observed  that  the  defendant  did  not  introduce 
its  charter  or  show  that  it  had  condemn* d  any  part  of  the 
street  or  the  rights  or  easement  of  the  abutting  proprietor. 
It  justifies  its  conduct  solely  upon  the  mere  license  of  the  city 
of  Winston,  and  in  this  view  of  the  case  its  occupation,  in  so 
far  as  it  affects  the  plaintiff,  must  be  regarJed  as  unlawful. 
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J  If  this  be  so;  the  plaintiff  may  maintain  a  common  law  action 
'  for  damages,  to  be  assessed  up  to  the  time  of  the  trialr  or  it 
seems  she  may  sue  for  the  permanent  damage,  if  any,  which 
has  been  inflicted  upon  her  property  by  reason  of  the  loca- 
tion and  construction  of  the  defendant's  road,  and  by  so 
V  doing  confer  upon  the  defendant  (so  far  as  she  is  concerned) 
an  easement  to  occupy  the  street.  Had  the  defendant  entered 
under  some  statutory  authority,  it  would  be  important  to 
consider  whether  the  plaintiff  would  not  be  confined  to  the 
statutory  remedy,  but  as  it  does  not  appear  to  have  entered 
under  any  other  authority  than  the  bare  unauthorized  license 
of  the  city,  and  as  the  ruling  of  the  Court  is  based  expressly 
upon  the  validity  of  such  license,  we  must  conclude  that  the 
plaintiff  has  a  right  to  maintain  the  present  action,  and  that 
the  issue  as  to  the  damages  actually  sustained  should  have 
been  submitted  to  the  jury. 

As  the  facts  were  not  fully  developed  on  the  trial,  we  do 
not  deem  it  proper  to  further  pursue  the  discussion. 

New  Trial. 


STATE  v.  WILLIAM  LEWIS. 

Indictment  far  Escajie — Jailer — Negligence  of  Assistant 

1.  in  the  trial  of  an  indictment  against  a  jailer  for  the  escape  of  a  pris- 

oner in  his  custody,  it  is  not  necessary  to  prove  negligence  on  his 
part,  since  that  is  implied,  and  the  burden  is  upon  the  defendant 
in  such  case  to  show  that  the  escape  was  not  with  his  consent  or 
through  his  negligence. 

2.  Where,  in  the  trial  of  a  jailer  indicted  for  the  escape  of  a  prisoner,  it 

appeared  that  he  had  entrusted  some  of  the  keys  to  an  assistant, 
who,  according  to  the  testimony,  connived  at  the  escape,  the  trial 
Judge  properly  instructed  the  jury  that  the  only  question  was 
whether  the  defendant  had  exercised  due  care  in  the  employment 
of  his  assistant. 
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This  was  an  indictment  tried  by  Shvford,  J.,  and  a  jury, 
at  May  Term,  1893,  of  Vance  Superior  Court. 

The  offence  charged  was  against  the  defendant  as  jailer  of 
said  county  for  negligently  permitting  the  escape  of  a  prisoner 
from  the  county  jail.  It  appeared  from  the  evidence  that 
the  defendant  was  sick  and  entrusted  the  keys,  or  some  of  the 
keys,  of  the  jail  to  one  Jim  Green,  a  man  whom  he  had  hired 
to  assist  him  in  attending  to  the  jail — cleaning  it,  heating  it, 
and  in  carrying  the  prisoners  food  and  water;  that,  before  he 
hired  him,  he  had  made  inquiry  as  to  the  character  of  the 
said  Green,  and  was  informed  that  he  was  all  right  and  a 
reliable  man,  except  that  he  was  a  big  liar. 

There  was  conflicting  evidence  as  to  whether  the  defendant 
entrusted  Green  with  all  of  the  keys  of  the  jail,  or  only  some 
of  them,  and  there  was  evidence  teuding  to  prove  that  some 
of  the  inner  keys  were  furnished  by  someone  else — a  former 
jailer — they  being  duplicates  which  had  never  come  into  the 
hands  of  defendant  —  and  that  said  Green  permitted  the 
escape. 

His  Honor  held,  and  recalled  the  jury  twice  to  tell  them, 
that  it  made  no  difference  whether  the  jailer  entrusted  the 
keys  of  the  cells  to  James  Green  or  not,  but  the  question  for 
them  was  whether  he  had  used  due  care  in  employing  a  trust- 
worthy assistant.  He  had  instructed  them  that  the  jailer  had 
a  right  to  employ  an  assistant  and  to  entrust  him  with  all  the 
keys,  but  that  he  must  be  careful  to  employ  one  who  was 
trustworthy,  and  if  he  did  not  use  such  care  he  would  be 
guilty;  that  defendant  admitted  being  informed  that  said 
Green  was  a  big  liar,  and  that  they  had  seen  Green  on  the 
witness  stand  and  heard  him  admit  that  he  had  made  con- 
tradictory statements  about  the  escape. 

The  Attorney  General,  for  the  State. 

Messrs.  A.  A.  Hicks,  A.  J.  Harris  and  T.  T.  Hicks,  for  defen- 
dant. 
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MacRae,  J.  (after  stating  the  facts):  Section  1022  of  The 
Code,  in  relation  to  ihe  offence  above  referred  to,  provides  that 
"in  all  such  cases  it  shall  be  sufficient,  in  support  of  the 
indictment  against  such  Sheriff  or  other  officer,  to  prove  that 
such  person  so  charged  or  sentenced  was  committed  to  his 
custody,  and  it  shall  lie  upon  the  defendant  to  show  that 
such  escape  was  not  by  his  consent  or  negligence,  but  that 
he  had  used  all  legal  means  to  prevent  the  same,  and  acted 
with  proper  care  and  diligence." 

The  defendant  undertook  the  burden  of  showing  that  the 
escape  was  not  by  his  consent  or  negligence.  The  rule  is 
laid  down  in  State  v.  Johnson,  94  N.  C,  924.  "It  is  not  nec- 
essary to  prove  negligence  in  one  who  has  the  lawful  custody 
of  the  prisoner,  for  it  is  implied,  and  is  excusable  only  when 
occasioned  by  the  act  of  God  or  irresistible  adverse  force." 

The  defendant  set  up  his  eickness,  which,  if  believed  by 
the  jury,  was  a  sufficient  excuse  for  his  personal  failure  to 
prevent  the  escape,  and  the  only  question,  as  stated  by  his 
Honor,  was  whether  he  had  exercised  due  care  in  the  employ- 
ment of  his  assistant.  It  was  properly  left  to  the  jury,  accom- 
panied with  the  repeated  instructions  of  his  Honor. 

There  is  No  Error. 


STATE  v.  WILL  DRAKE. 


Confessions  by  Prisoner — Inducements  Held  out  by   Officer — 

Evidence. 

1.  No  confession  by  a  prisoner  is  admissible  which  is  made  in  conse- 

quence of  any  inducement  of  a  temporal  nature,  having  reference 
to  the  charge  against  him. 

2.  If  promises  or  threats  have  been  used  to  induce  a  confession  by  a  pris- 

oner, it  must  be  made  to  appear  that  their  influence  has  been 
entirely  done  away  with  before  subsequent  confessions  can  be 
deemed  voluntary  and  therefore  admissible;  therefore, 
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3.  Where,  after  arresting  a  person  charged  with  burglary  and  conveying 
him  to  the  preliminary  trial,  the  officer  said  to  the  prisoner:  "If 
you  are  guilty,  I  would  advise  you  to  make  an  honest  confession. 
It  might  be  easier  for  you.  It  is  plain  against  you  ";  and  the  pris- 
oner said,  "  I  am  not  guilty;"  and  after  the  preliminary  investiga- 
tion, and  while  being  conducted  to  jail  by  the  same  officer  (who 
had  not  withdrawn  the  inducement  to  confess  which  he  had  held 
out  to  the  prisoner  while  on  the  way  to  the  Magistrate's  office),  the 
prisoner  made  a  confession:  Held,  that  such  confession  was  inad- 
missible as  evidence  on  the  trial,  since  it  may  have  proceeded  from 
the  inducement  held  out  to  him  by  the  officer  when  on  the  way  to 
the  Magistrate's  office,  and  if  so,  there  is  no  guaranty  of  its  truth, 
and  it  ought  to  be  rejected. 

Indictment  for  burglary,  tried  at  June  Term,  1893,  of  Wil- 
son Superior  Court,  before  Shvford,  */.,  and  a  jury. 

There  was  a  verdict  of  guilty,  and  from  the  judgment 
thereon  defendant  appealed. 

The  facts  necessary  to  an  understanding  of  the  decision 
are  stated  in  the  opinion  of  Associate  Justice  Burwell. 

The  Attorney  General,  for  the  State. 

Messrs.  Aycock  &  Daniels,  for  defendant  (appellant). 

Burwell,  J.:  "Thus  much  is  certain  that  no  confession  by 
the  prisoner  is  admissible  which  is  made  in  consequence  of 
any  inducement  of  a  temporal  nature,  having  reference  to 
the  charge  against  the  prisoner,  held  out  by  a  person  in 
authority."  1  Roscoe  Cr.  Ev.,  p.  42.  A  witness  for  the  State 
testified  that  while  he  was  conveying  the  prisoner  from  the 
place  where  he  and  others  had  arrested  him  to  Elm  City, 
where  he  was  taken  before  a  Justice,  he  said  to  the  prisoner, 
then  in  his  charge,  "  If  you  are  guilty,  I  would  advise  you 
to  make  an  honest  confession.  It  might  be  easier  for  you. 
It  is  plain  against  you." 

It  seems  to  be  conceded  that  this  remark  of  the  acting 
officer  to  his  prisoner  held  out  to  him  such  an  inducement 
to  confess,  that,  if  a  confession  had  then  been  made  to  the 
40 
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officer  immediately  in  response  to  the  suggestion,  such  con- 
fession would  have  been  clearly  inadmissible.  There  was  in 
what  was  then  said  to  the  prisonor  a  hope  held  out  to  him 
that  a  confession  would  make  his  punishment  the  lighter, 
and  confessions  thus  induced  by  hope  "are,  of  all  kinds  of  evi- 
dence, the  least  to  be  relied  on,  and  are  therefore  to  be 
entirely  rejected."    State  v.  Roberts,  1  Dev.,  259. 

But  no  confession  came  from  the  lips  of  the  prisoner  in 
answer  to  this  advice  tendered  to  him  by  his  keeper,  but  in 
its  stead  an  assertion  of  his  innocence;  "he  said,  I  am  not 
guilty,"  are  the  words  of  the  witness. 

Omitting  now  any  recital  of  what  occurred  during  the  day 
of  this  occurrence,  except  that  the  prisoner  was  carried  before 
the  Magistrate  and  was  committed  to  jail  upon  evidence 
adduced  at  the  examination,  we  find  it  stated  in  the  case  that 
his  Honor,  over  the  defendant's  objection,  allowed  this  same 
witness  to  testify  to  a  confession  made  to  him  by  the  prisoner 
while  he  was  conveying  him  from  the  Justice's  office  to  the 
jail.  There  was  no  evidence  of  any  withdrawal  by  the  act- 
ing officer  of  the  inducement  to  confess  that  he  had  held  out 
to  the  prisoner  while  on  the  way  to  the  magistrate's  office, 
and  we  now  consider  the  admissibility  of  this  confession  as 
if  no  other  inducement  had  been  used. 

Viewing  the  matter  in  this  way/we  think  there  was  error 
in  admitting  this  confession,  for  the  law,  always  most  careful 
to  ascertain  if  hope  or  fear  in  any  degree  influenced  the  pris- 
oner, will  attribute  the  making  of  the  confession  to  the  induce- 
ment held  out  to  him  by  his  keeper.  And  the  fact  that  the 
inducement  seemed  at  the  time  to  have  no  effect,  and  only 
elicited  the  reply,  "I  am  not  guilty,"  makes  no  difference  in 
the  rule.  If  the  inducement  had  beenjheld  out  to  him  by  one 
person,  and  the  confession  had  been; made  to  another,  nothing 
else  appearing,  the  confession  might  have  been  admissible,  for 
in  that  case  there  might  have  appeared  noconnection  between 
the  two.    But,  here,  we  have  a  confession  made  to  him  who 
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had  held  out  the  hope,  and  while  he  was  in  fact  exercising 
the  same  authority  over  the  prisoner.  The  assertion  of  his 
innocence,  in  reply  to  the  proposition  that  he  should  confess 
and  thus  make  it  easier  for  him,  does  not  at  all  prove  that 
the  offer  of  benefit  from  the  officer  who  had  him  in  charge 
did  not  find  a  lodgment  in  his  mind.  If  so,  what  could  be 
more  reasonable  than  that  when  he  found  himself  on  the 
way  to  prison  in  charge  of  the  author  of  this  hope  that  a 
confession  would  alleviate  his  condition,  he  should  be  tempted 
to  act  then  upon  a  suggestion  that  he  had  rejected  when  the 
prospect  did  not  seem  to  him  so  dark,  and  make  a  confession. 
It  may  have  proceeded  from  this  cause,  from  this  hope  so  held 
out  to  him.  If  it  may  have  proceeded  from  that  cause,  there 
is  no  guaranty  of  its  truth,  and  it  must  be  rejected.  State  v. 
L&ivhorne,  66  N.  C,  638;  State  v.  George,  5  Jones,  233. 

But  there  appears  in  this  case,  we  think,  another  and  per- 
haps a  more  cogent  reason  for  the  exclusion  of  this  confes- 
sion. It  seems  that  "  quite  a  crowd  had  come  to  the  place 
where  the  investigation  of  the  matter  was  had,  and  after  the 
hearing  of  the  evidence  and  the  decision  of  the  Magistrate 
to  commit  the  prisoner  to  jail,  he  was  told  by  the  Magistrate 
(Bailey)  that "  if  he  was  going  to  tell  anything,  to  tell  the  truth, 
that  there  was  evidence  enough  against  him  to  jail  him  any 
way;"  and  the  record  proceeds  as  follows:  "He  looked  as  if 
he  was  going  to  tell  something,  and  we  took  him  up-stairs 
in  the  store  to  get  clear  of  the  crowd.  This  was  after  the 
decision  of  the  Justice  committing  him  to  jail.  The  same 
four  who  arrested  him  were  up-stairs,  and  also  Mr.  Bailey. 
(The  defendant  objected  to  what  was  said  up-stairs;  objection 
sustained).  In  about  an  hour  we  started  to  Wilson  with 
him."  And,  no  inducement  being  held  out  to  him,  while  on 
the  way  to  the  jail,  nor  any  caution  being  given  him,  he 
made  the  confession  which  was  admitted  in  evidence. 

Now  if  it  be  qonceded  that  we  are  wrong  in  our  conclu- 
sion, stated  above,  that  the  inducement  held  out  by  the  officer 
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to  the  prisoner  which  elicited  the  reply,  "I  am  not  guilty," 
was  sufficient  to  exclude  the  subsequent  confession,  as  here- 
tofore stated,  still  it  seems  very  clear  that  that  inducement, 
coupled  with  what  the  committing  Magistrate  said  to  him 
after  he  had  directed  that  he  should  be  sent  to  jail,  fully 
warranted  his  Honor  in  excluding  the  confession  said  to  have 
been  made  "upstairs."  There  was  certainly  enough  said  to 
the  prisoner  by  the  officer  who  arrested  him,  and  by  the  Jus- 
tice just  after  he  committed  him  to  jail,  if  considered  together, 
to  justify  the  conclusion  that  the  confession  then  made  was 
brought  about  by  an  influence  that  rendered  it  unfit  for  the 
consideration  of  the  jury.  His  Honor,  therefore,  was  right 
in  excluding  it. 

It  is  a  well  settled  rule  that  if  promises  or  threats  have 
been  used,  it  must  be  made  to  appear  that  their  influence 
has  been  entirely  done  away  with  before  subsequent  confes- 
sions can  be  deemed  voluntary,  and  therefore  admissible. 
And  hence,  it  having  been  found  that  an  improper  influence 
was  used  to  obtain  the  confession  that  was  excluded,  and  it 
not  having  been  made  to  appear  that  that  influence  had  been 
in  any  way  removed,  the  confession  made  on  the  journey  to 
the  jail  to  one  of  the  crowd  should  also  have  been  excluded. 
Slate  v.  Drake,  82  N.  C,  592. 

The  defendant  is  entitled  to  a  New  Trial. 


STATE  v.  H.  L.  FINLAYSON. 

Indictment — Special  Verdict,  Wherein  Defective. 

1.  In  the  trial  of  an  indictment  against  a  person  for  refusing  and  neg- 
lecting to  take  out  a  license  tax  imposed  by  the  ordinances  of  a 
city,  a  special  verdict  by  the  jury,  which  fails  to  specify  the  trade 
or  occupation  carried  on  by  the  defendant  and  to  set  forth  the 
specific  provisions  of  the  ordinance  alleged  to  have  been  violated, 
is  fatally  defective,  and  a  new  trial  will  be  granted  on  an  appeal 
from  the  judgment  thereon. 
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Indictment  for  failure  to  pay  a  license  tax  imposed  by  an 

ordinance  of  the  city  of  6old9boro,  tried  before  Brown,  J.,  at 

April  Term,  1893,  of  Wayne  Superior  Court. 
The  jury  found  a  special  verdict  as  follows: 
"1.  That  the  city  of  Goldsboro,  under  its  charter,  by  its 

regularly  constituted  authorities,  on  the  1st  day  of  June,  1892, 

adopted  the  following  ordinance: 

Ordinance  12. 

"'  Be  it  ordained  by  the  Aldermen  of  tlie  city  of  Goldsboro: 

"  'Section  1.  That  the  following  taxes  shall  be  levied  and 
collected,  and  are  hereby  levied  on  real«and  personal  prop- 
erty and  polls,  and  on  the  business,  trades  and  occupations 
carried  on  within  the  city  of  Goldsboro. 

"'Sec.  2.  That  all  monthly  license  taxes  levied  by  this 
ordinance  shall  be  collected  on  the  first  day  of  each  month 
in  advance. 

" '  Sec.  7.  That  any  person  refusing  or  neglecting  to  pay  the 
license  tax  assessed  against  them  for  the  space  of  ten  days 
shall  be  liable  to  a  fine  of  $5.' 

"  2.  That  by  another  ordinance  of  said  city  it  is  made  a 
misdemeanor  to  fail  to  take  out  the  license  above  provided 
for. 

"  3.  That  defendant  is  the  agent  of  the  Baltimore  United 
Oil  Company,  a  branch  of  the  Standard  Oil  Company,  hav- 
ing charge  of  the  business  of  the  said  United  Oil  Company 
in  Eastern  North  Carolina,  embracing  the  city  of  Goldsboro. 

"  4.  That  the  Baltimore  United  Oil  Company  keeps  oil 
stored  in  the  city  of  Goldsboro,  and  sells  oil  to  merchants  in 
said  city  through  a  regular  broker,  who  charges  a  brokerage 
for  selling.  Said  broker  is  a  general  broker,  and  sells  for 
many  other  parties  besides  the  United  Oil  Company,  and 
pays  the  brokerage  tax  3S  required  by  the  ordinances  of  said 
city.     That  said  oil  is  shipped  to  Goldsboro  from  outside  the 
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State,  and  is  stored  for  convenience  of  delivery  and  of  pur- 
chasers. It  is  shipped  in  barrels.  Is  sold  without  breaking 
packages. 

"  5.  In  making  sales  of  oil  said  broker  keeps  a  ticket  or 
memorandum  of  the  sales,  which  he  forwards  to  the  Norfolk 
office  of  the  United  Oil  Company,  and  the  bills  are  there 
made  out  against  the  purchasers  for  the  price  of  said  oil;  in 
rare  cases  the  purchaser  proffers  cash  for  the  oil,  and  when 
he  does  so  the  broker  takes  the  cash  and  charges  the  cash  to 
himself  on  his  brokerage  account — there  having  been  paid 
in  cash  at  no  time  up  to  the  present  more  than  was  due  the 
broker  for  brokerage.  When  a  broker  buys  oil  he  is  at  once 
supplied  out  of  the  stock  oil,  and  said  broker  will  receive  the 
cash  for  any  amount  of  oil  on  hand  proposed  to  be  bought. 

"  6.  That  the  Norfolk,  Virginia,  office  has  charge  of  the  ter- 
ritory of  Eastern  North  Carolina. 

"7.  That  the  Standard  Oil  Company  is  a  corporation 
organized  under  the  laws  of  one  of  the  States  other  than 
North  Carolina,  as  is  also  the  United  Oil  Company,  and  the 
principal  place  of  business  of  the  said  Standard  Oil  Com- 
pany is  Jersey  City,  in  the  State  of  New  Jersey,  and  the  prin- 
cipal place  of  business  of  the  United  Oil  Company  is  in  Bal- 
timore, in  the  State  of  Maryland,  and  the  said  company  and 
the  said  companies  are  producers,  refiners  and  dealers  in  oils, 
selling  the  same  throughout  the  United  States. 

"8.  That  it  was  the  duty  of  the  defendant  to  take  out 
licensejfor  said  business  in  the  city  of  Goldsboro,  if  it  was  the 
duty  of  any  person  so  to  do.  The  defendant  is  an  actual 
resident  of  the  city  of  Goldsboro,  N.  C. 

"9.  That  the  defendant  refuses  to  take  out  the  license 
required  by  said  ordinance. 

"If,  upon  these  facts,  the  Court  shall  be  of  opinion  that  the 
defendant  is  guilty,  we  find  him  guilty;  but  if,  upon  the 
facts,  the  Court  shall  be  of  opinion  that  the  defendant  is  not 
guilty,  we  find  him  not  guilty." 
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The  Court  being  of  opinion  that  the  defendant  was  guilty, 
upon  the  facts  found,  directed  a  verdict  of  guilty  and  fined 
defendant  $5,  whereupon  defendant  appealed. 

The  Attorney  General,  for  the  State. 

Messrs,  Aycock  &  Daniels,  for  defendant  (appellant). 

Shepherd,  C.  J.:  The  defendant  is  prosecuted  for  refusing 
and  neglecting  to  pay  the  license  tax,  as  required  by  chapter 
12,  section  7,  of  the  ordinances  of  the  city  of  Goldsboro.  The 
special  verdict  is  fatally  defective,  in  that  it  fails  to  clearly 
allege  the  trade  or  occupation  carried  on  by  the  defendant, 
and  to  set  forth  the  specific  provisions  of  the  ordinance  which 
it  is  alleged  was  violated  by  the  defendant.  Evidently  a  very 
important  question  concerning  interstate  commerce  was 
intended  to  be  presented,  but  we  cannot  consider  it  upon  this 
verdict.  According  to  the  ruling  in  State  v.  Corporation,  111 
N.  C,  661,  there  must  be  a  New  Trial. 


STATE  v.  DAVE  KING. 

Indictment — Betting  at  " Ten-pins" 

The  game  known  as  "  ten-pins/*  like  ite  kindred  English  game  of  "  bowls/' 
is  not  a  game  of  chance  for  betting  at  which  the  participants  are 
indictable  under  chapter  29,  Acts  of  1891.  (State  v.  Qupton,  8 
Ired.,  271,  followed.) 

Indictment  under  chapter  29,  Acts  of  1891,  tried  at  August 

Term,  1893,  of  Person  Superior  Court,  before  Brown,  J. 

The  jury  rendered  the  following  special  verdict: 

"The  defendant  and  one  Dave  Clayton,  who  is  indicted  in 

this  bill  but  not  on  trial,  at  the  date  mentioned,  and  in  this 

county,  were  playing  at  a  game  called  ten-pins,  at  which 
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money  was  bet  by  the  defendants,  to- wit,  $1  with  each  other. 
The  said  game  is  played  on  an  alley  about  sixty  feet  long 
and  four  feet  wide.  Ten  wooden  pins  are  set  up  at  one  end, 
and  the  players  roll  balls  and  knock  them  down,  and  the 
player  knocking  down  the  largest  number  wins  the  game. 
The  game  played  for  money  by  these  defendants  was  identi- 
cal with  the  game  commonly  known  by  the  name  of  ten- 
pins." 

Upon  the  special  verdict  as  above,  his  Honor  directed  a 
verdict  of  "not  guilty"  and  discharged  the  defendant,  from 
which  judgment  the  Solicitor  appealed. 

The  Attorney  General,  for  the  State  (appellant). 
Messrs,  Boone  &  Parker,  for  defendant. 

Shepherd,  C.  J.:  The  defendant  is  indicted  for  a  violation 
of  chapter  29  of  the  Acts  of  1891,  which  provides:  "That  it 
shall  be  unlawful  for  any  person  to  play  at  a  game  of  chance 
at  which  money,  property  or  other  thing  of  value  is  bet, 
whether  the  same  be  in  stake  or  not,  and  those  who  play  and 
bet  therein  shall  be  guilty  of  a  misdemeanor."  The  defen- 
dant both  played  and  bet  at  a  game  known  as  "ten-pins," 
and  the  manner  in  which  such  game  is  played  is  particularly 
described  in  the  special  verdict.  The  only  question  to  be 
decided  is  whether  such  a  game  is  a  game  of  chance,  and 
that  it  is  not  we  have  direct  authority  in  the  case  of  State  v. 
Gupton,  8  Ired.,  271.  After  an  interesting  discussion  as  to 
what  constitutes  a  game  of  chance,  Ruffin,  C.  J.,  concludes 
that  "  we  take  this  game  to  be  one  species  of  the  game  known 
in  England  and  spoken  of  in  her  statutes  under  the  general 
term  of  bowls,  and,  if  it  be,  there  is  legal  authority  for  hold- 
ing it  not  to  be  a  game  of  chance."  The  Attorney  General, 
with  his  usual  and  commendable  candor,  yields  the  case 
under  the  above  decision.  Affirmed. 
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STATE  v.  YANCEY  ALBERTSON. 

Indictment — Affray — Plea  of  Autrefois  Convict. 

1.  An  affray  being  a  mutual  fighting,  and  an  indictment  therefor  being 

against  each  person,  one  may  be  convicted  and  the  other  acquitted, 
or  one  may  be  convicted  of  an  assault  with  a  deadly  weapon  and 
the  other  of  a  simple  assault. 

2.  A  plea  of  former  conviction  or  acquittal  before  a  Justice  of  the  Peace 

for  a  simple  assault  is  a  complete  defence  on  a  trial  for  the  same 
offence  in  the  Superior  Court,  unless  it  should  appear  in  the  latter 
that  the  defendant  making  the  plea  had,  in  fact,  used  a  deadly 
weapon  or  inflicted  serious  injury,  in  which  case,  the  Justice  not 
having  jurisdiction,  the  proceedings  before  him  would  be  a  nullity. 

(Avery,  J.,  dissents.) 

Indictment  for  an  affray  with  a  deadly  weapon  and  serious 
injury,  tried  before  Bryan,  J.,  and  a  jury,  at  August  Term, 
1893,  of  Duplin  Superior  Court 

The  facts  are  sufficiently  stated  in  the  opinion  of  Associate 
Justice  Clark. 

From  the  judgment  on  a  verdict  of  " guilty  "  the  defendant 
Albertson  appealed. 

The  Attorney  General,  for  the  State. 

Mr.  A.  D.  Ward,  for  defendant  (appellant). 

Clark,  J.:  The  indictmeut  charges  an  affray,  in  that  the 
defendant  and  one  Maready  did  beat  and  wound  each  other 
with  deadly  weapons.  The  defendant  Albertson  pleaded 
former  conviction.  It  was  admitted  that  he  had  been  tried 
before  a  Justice  of  the  Peace  and  punished  for  a  simple 
assault.  The  evidence,  on  the  trial  before  the  Superior  Court, 
as  before  the  Justice,  showed  that  he  had  used  no  deadly 
weapon  and  inflicted  no  serious  injury,  though  Maready, 
whom  the  jury  acquitted,  had.  Upon  this  evidence  the  plea 
of  former  conviction  should  have  been  sustained. 
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In  State  v.  Coppersmith,  88  N.  C,  614,  the  indictment  charged 
that  each  of  the  parties  indicted  for  an  affray  had  used  a 
deadly  weapon.  The  evidence  showed  that  Coppersmith  was 
guilty  only  of  a  simple  assault.  The  Court  below  thereupon 
held  that  it  had  no  jurisdiction  as  to  him.  This  was  over- 
ruled on  appeal.  The  reason  for  this  more  fully  appears  in 
State  v.  Ray y  89  N.  C,  587  (and  subsequent  cases  affirming  it), 
which  is,  that  the  charge  of  using  a  deadly  weapon  confers 
jurisdiction,  and  that  the  Court,  being  a  Court  of  general 
jurisdiction,  will  not  dismiss  the  action,  upon  it  appearing 
that  only  a  simple  assault  had  been  committed.  The  Court, 
in  such  cases,  will  proceed  to  judgment,  though  of  course  it 
cannot  impose  a  sentence  beyond  the  limit  for  a  simple 
assault  when  tried  before  a  Justice  of  the  Peace.  State  v. 
Johnson,  94  N.  C,  863;  State  v.  Nash,  109  N.  C,  824. 

Here  an  assault  with  a  deadly  weapon  is  charged.  The 
proof  as  to  Albertson  is  of  a  simple  assault.  The  conviction 
could  only  be  for  a  simple  assault.  It  is  admitted  that  Albert- 
son  had  been  tried  and  punished  for  that.  He  cannot  be 
punished  again.  It  was  error  to  overrule  the  plea  of  former 
conviction.    State  v.  Price,  111  N.  C,  703. 

An  affray  is  a  mutual  fighting,  and  an  indictment  therefor 
is  a  charge  against  each  person.  One  may  be  acquitted  add 
the  other  convicted  of  an  assault,  or  one  may  be  found  guilty 
of  an  assault  with  a  deadly  weapon  and  the  other  of  a  simple 
assault.  If  convicted  of  the  latter,  a  former  conviction  or 
acquittal  therefor  before  a  Justice  of  the  Peace  is  a  complete 
defence,  though  of  course  a  judgment  before  a  magistrate 
would  not  be  a  defence  when,  in  the  subsequent  trial  in  the 
Superior  Court,  it  appears  that  the  defendant  pleading  former 
conviction  (or  acquittal)  had,  in  fact,  used  a  deadly  weapon 
or  inflicted  serious  injury.  State  v.  Huntley,  91  N.  C,  617; 
State  v.  Shelly,  98  N.  C,  673.  In  such  case,  the  Justice  not 
having  jurisdiction,  the  proceedings  before  him  would  be  a 
nullity.  Error. 
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STATE  v.  E.  W.  STAFFORD. 

Assault  and  Battery — School- Teacher — Pupil. 

1.  A  discretionary  power  in  the  infliction  of  punishment  upon  pupils  is 

confided  to  schoolmasters  and  teachers,  and  they  will  not  be  held 
criminally  liable  unless  the  punishment  results  in  permanent  injury, 
or  be  inflicted  merely  to  gratify  their  own  evil  passions. 

2.  A  warrant  which  charges  that  the  defendant "  did  unmercifully  whip  " 

a  child,  "  inflicting  serious  bruises  on  her  person,"  sets  out  a  bat- 
tery, though  the  quo  animo  is  not  charged.  Should  the  defence 
be  set  up  that  it  was  inflicted  by  a  teacher  on  his  pupil,  it  can  be 
invalidated  by  proof  of  malice  or  anger  or  excessiveness. 

3.  The  words  in  the  warrant,  "inflicting  bruises  on  her  person."  is  not  a 

*  sufficient  allegation  of  serious  injury  to  deprive  the  Justice  of 
jurisdiction. 

4.  The  trial  in  the  Superior  Court  on  appeal  from  a  conviction  in  a  Jus- 

tice's Court  being  de  novo,  it  is  competent  for  the  Judge,  in  his  dis- 
cretion, to  impose  a  heavier  or  lighter  penalty  than  the  sentence 
of  the  Justice,  provided  the  punishment  does  not  exceed  the  limit 
which  the  Justice  might  have  imposed. 

This  was  a  criminal  action,  tried  before  WhUaker,  J.,  and. 
a  jury,  at  March  Term,  1893,  of  Moore  Superior  Court. 

The  action  was  commenced  in  a  Justice's  Court  for  an 
assault  and  battery  upon  one  Anna  6.  Black,  and  the  defen- 
dant was  convicted,  and  appealed. 

The  evidence  disclosed  the  fact  that  defendant  was  a  school- 
teacher and  Anna  B.  Black  was  one  of  his  pupils,  and  that 
the  defendant  whipped  the  said  Anna  B.  Black. 

The  evidence  on  the  part  of  the  State  tended  to  show  that 
the  punishment  was  immoderate  and  was  inflicted  to  gratify 
defendant's  malice,  and  out  of  anger.  The  evidence  on  the 
part  of  the  defendant  tended  to  show  that  the  punishment 
was  moderate  and  was  not  inflicted  out  of  malice  or  anger 
on  the  part  of  defendant. 

At  conclusion  of  State's  evidence,  defendant's  counsel 
moved  to  dismiss  the  action,  because  the  Court  had  no  juris- 
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diction.  Motion  was  overruled  by  the  Court,  and  defendant 
excepted. 

At  the  conclusion  of  defendant's  evidence,  counsel  for 
defendant  moved  to  dismiss  the  action  for  want  of  jurisdic- 
tion, and  this  motion  was  overruled,  and  defendant  excepted. 

His  Honor  left  the  case  to  the  jury,  with  appropriate 
instructions  as  to  the  law  and  the  evidence  in  the  case.  There 
were  no  exceptions  to  the  instructionsfto  the  jury.  There 
was  a  verdict  of  guilty.  Judgment  of  the  Court  as  appears 
in  the  record.     Defendant  appealed  to  the  Supreme  Court. 

The  Attorney  General,  for  the  State. 
No  counsel,  contra. 

Clark,  J.:  The  defendant, a  school-teacher,  was convicted 
before  a  Magistrate  for  whipping  one  of  his  scholars,  and 
find  $40.  On  appeal  to  the  Superior  Court  he  was  again 
convicted,  and  was  fined  by  the  Judge  $50.  There  were  do 
exceptions  to  evidence,  nor  to  the  charge.  The  only  excep- 
tion taken  was  to  the  refusal  of  a  motion  to  dismiss,  made 
upon  the  ground  of  want  of  jurisdiction. 

We  were  not  favored  with  an  argutnent  on  behalf  of  defen- 
dant. It  may  be  that  the  motion  to  dismiss  was  based  on 
the  ground  that  the  Courts  have  no  jurisdiction  in  cases  of 
chastisement  inflicted  by  teachers  upon  their  pupils.  In 
State  v.  Pendergraw,  19  N.  C,  365,  it  is  held  that  the  law  con- 
fides to  schoolmasters  and  teachers  a  discretionary  power 
in  the  infliction  of  punishment  upon  their  pupils,  and  will 
not  hold  them  criminally  responsible,  unless  the  punishment 
be  such  as  to  occasion  permanent  injury  to  the  child,  or  be 
inflicted  merely  to  gratify  their  own  evil  passions.  Here  the 
warrant  charges  that  the  defendant u  did  unmercifully  whip  " 
the  child,  "inflicting  bruises  on  her  person."  It  is  not  nec- 
essary that  the  quo  animo  should  be  charged.  The  warrant 
sufficiently  sets  out  a  battery.     When  the  defence  is  set  up 
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that  it  was  inflicted  by  a  teacher  upon  his  pupil,  this  defence 
can  be  invalidated  by  proof  of  malice  or  anger  or  excessive- 
ness. 

The  case  on  appeal  states  that  there  was  evidence  "  tend- 
ing to  show  that  the  punishment  was  immoderate,  and  was 
inflicted  to  gratify  defendant's  malice,  and  out  of  anger." 
There  was  evidence  for  defendant  tending  to  show  the  con- 
trary, but  the  case  states  that  the  Court  left  the  conflicting 
evidence  to  the  jury,  with  appropriate  instruction,  to  which 
no  exception  was  taken.  The  quo  animo  thus  passed  upon 
by  the  jury  distinguishes  the  facts  of  this  case  from  those  in 
State  v.  Pendergrass,  mpra. 

If  the  objection  to  the  jurisdiction  proceeded  on  the  ground 
that  the  Magistrate  had  no  jurisdiction,  it  is  sufficient  to  say 
that  there  is  nothing  in  the  warrant,  nor  in  the  evidence,  to 
oust  his  original  jurisdiction.  The  words  in  the  warrant, 
"inflicting  bruises  on  her  person,"  is  not  a  sufficient  allega- 
tion of  serious  injury  to  deprive  the  Justice  of  jurisdiction. 
The  evidence,  as  far  as  set  out,  falls  far  short  of  the  facts  in 
State  v.  Huntley,  91  N.  C,  61 7. 

The  trial  in  the  Superior  Court  being  de  novo,  it  was  com- 
petent for  the  Judge,  in  his  discretion,  to  lay  a  lighter  or 
heavier  penalty  than  the  sentence  of  the  Justice,  provided, 
of  course,  he  did  not  exceed  the  limit  of  punishment  which 
the  Magistrate  could  have  imposed.  State  v.  Johnson,  94 
N.  C,  863.  No  Error. 
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STATE  v.  JOHN  THOMPSON. 

Indictment  for  Perjury,  Svfficiency  of. 

The  averments  of  an  indictment  charging  that  defendant  did  unlawfully 
commit  perjury  on  the  trial  of  a  certain  action  in  a  certain  Court 
by  falsely  asserting  on  oath,  "  in  substance,  as  follows  (here  setting 
out  the  alleged  false  testimony):  said  defendant  knowing  the. said 
statement  to  be  false,  against  the  form  of  the  statute,"  etc. ,  are  suf- 
ficient and  in  compliance  with  the  form  prescribed  by  the  Act  of 
1889. 

Indictment  for  perjury,  tried  at  March  Term,  1893,  of  the 
Criminal  Court  of  New  Hanover  County,  before  Meares,  J. 

The  jurors,  etc.,  present  that  John  Thompson,  etc.,  did  unlaw- 
fully commit  perjury  upon  the  trial  of  an  action  in  the  Mayor's 
Court  in  the  city  of  Wilmington  in  said  county,  wherein 
the  State  of  North  Carolina  was  plaintiff  and  John  Thomp- 
son was  defendant,  by  falsely  asserting  on  oath, "  in  sub'stance, 
as  follows,  to-wit:  'About  8  o'clock  on  the  25th  of  February 
I  was  between  Schulkin  and  Dennis'  stores;  a  man  passed  in 
about  six  or  seven  feet  of  me  and  made  an  oath ;  he  had  a 
gun  in  his  hand ;  he  walked  to  the  corner  and  stood  up  by 
a  post;  in  a  few  minutes  a  car  came  up  to  the  end  of  the 
switch,  and  as  the  man  changed  the  trolley  he  fired ;  I  am 
positive  the  man  that  fired  the  gun  was  Buck  Wright ;  I 
have  known  him  for  some  time;  I  have  seen  the  gun  before; 
Wright  left  it  in  my  shop  to  be  repaired  last  Christmas;  I 
put  a  new  spring  in  it' — the  said  John  Thompson  knowing 
the  said  statements  to  be  false,  against  the  form  of  the  statute 
in  such  cases  made  and  provided,  and  against  the  peace  and 
dignity  of  the  State."  The  jury  returned  a  verdict  of  guilty, 
and  the  defendant  moved  in  arrest  of  judgment,  on  the 
ground  that  the  indictment  was  not  sufficient  in  its  aver- 
ments to  charge  the  crime  of  perjury,  as  it  did  not  specifi- 
cally charge  that  the  matters,  alleged  to  be  sworn  to,  were 
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wilfully,  absolutely  and  falsely  in  a  matter  material  to  the 
point  in  issue.  The  motion  was  denied,  and  the  defendant 
appealed  from  the  judgment  pronounced. 

The  Attorney  General,  for  the  State. 

No  counsel,  contra. 

» 

Burwell,  J.:  The  averments  in  the  indictment  are  suffi- 
cient. It  complies  in  all  essential  particulars  with  the  form 
prescribed  by  the  Act  of  1889,  which  has  been  approved  by 
this  Court  in  State  v.  Gates,  107  N.  G,  832,  and  in  other  cases. 

Affirmed. 


STATE  v.  THOMAS  CARTER. 

Case  on  Appeal — Counts  in  Indictment — Larceny — Verdict. 

1.  Where  the  case  on  appeal  shows  no  exceptions  to  the  admission  or 

refusal  of  testimony,  nor  to  the  charge,  and  that  no  special  instruc- 
tion were  asked,  the  judgment  will  be  affirmed*  unless  error 
appears  upon  the  face  of  the  record  proper. 

2.  Where  there  are  two  counts  in  an  indictment,  each  charging  a  felony, 

a  general  verdict  is  good  without  specifying  upon  which  count 
it  was  rendered. 

3.  The  charge  of  the  theft  of  "$5  in  money  of  value  of  $5"  is  good 

under  The  Code,  §  1190,  and  is  sustained  by  the  proof  of  the  theft 
of  any  kind  of  coin  or  treasury  or  bank  notes  without  proof  of  the 
particular  kind  of  coin  or  treasury  or  bank  note. 

4.  Where  an  indictment  for  larceny  laid  the  property  in  "W.  A.  C, 

agent  of  the  Farmers'  Exchange,"  and  there  was  no  exception  that 
the  evidence  failed  to  show  a  special  property  in  C. :  Held,  that  the 
words  "agent  of  Farmers'  Exchange"  are  mere  surplusage,  and 
the  verdict  of  guilty  establishes  all  the  material  facts  charged  in 
the  indictment,  including  that  of  the  ownership. 

Indictment  for  larceny,  tried  before  Boykin,  J.,  and  a  jury, 
at  Spring  Term,  1893,  of  Davie  Superior  Court.  Defendant 
was  convicted,  and  appealed. 
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The  Attorney  General  and  T.  B.  Bailey,  for  the  State. 
No  counsel,  contra. 

Clark,  J.:  The  case  on  appeal  states  that  there  were  no 
exceptions  to  the  admission  or  refusal  of  testimony,  nor  to 
the  charge,  and  that  no  special  instructions  were  asked.  The 
judgment  must  be  affirmed,  unless  there  is  error  upon  the 
face  of  the  record  proper.  State  v.  Bell,  103  N.  C,  438,  and 
other  cases  cited  in  Clark's  Code  (2d  Ed.),  p.  582. 

The  defendant  was  indicted  for  larceny,  with  a  second 
count  for  receiving  stolen  goods,  knowing  them  to  have  been 
stolen.  There  was  a  general  verdict  of  guilty  without  speci- 
fying upon  which  couut.  TJie  Code,  §1191,  permits  the  join- 
ing of  the  two  counts,  and  a  general  verdict  was  held  good 
without  specifying  upon  which  count  it  was  rendered,  in 
State  v.  Speight,  69  N.  C,  72;  State  v.  Baker,  70  N.  C,  530,  and 
State  v.  Jones,  82  N.  C,  685.  These  cases  were  decided  when 
the  first  count  (larceny)  was  a  felony,  and  the  second  (for 
receiving)  was  only  a  misdemeanor.  A  fortiori,  a  general 
verdict  is  valid,  since  the  Act  of  1891,  ch.  205,  which  makes 
both  charges  felonies.  The  second  count  is  not  defective, 
though  using  some  unnecessary  phraseology.  But  if  it  were 
defective,  the  Court  would  place  the  verdict  to  the  good  count. 
State  v.  Toole,  106  N.  C,  736,  and  cases  there  cited. 

The  charge  of  the  theft  of  $5  in  money  of  the  value  of  $5 
is  good  under  The  Code,  §  1190,  and  was  sustained  by  proof 
of  the  theft  of  any  amount  of  coin  or  treasury  or  bank  notes 
without  proof  of  the  particular  kind  of  coin  or  treasury  or 
bank  note.  State  v.  Freeman,  89  N.  C,  469.  The  property 
is  laid  in  "  W.  A.  Clements,  agent  of  the  Farmers'  Exchange." 
There  is  no  exception  that  there  was  a  variance,  or  that  the 
evidence  failed  to  show  a  special  property  in  Clements.  The 
verdict  establishes  all  the  material  facts  charged  in  the  indict- 
ment, including  that  of  the  ownership.  The  words,  "agent 
of  the  Farmers'  Exchange,"  are  mere  surplusage.    This  dif- 
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fers  from  State  v.  Jenkins,  78  N.  C,  478,  in  that,  there,  excep- 
tion was  taken  on  the  trial  that  the  evidence  did  not  show 
any  special  property  in  the  railroad  agent,  in  whom  the  own- 
ership was  laid.  His  possession  being  merely,  on  the  evi- 
dence, the  possession  of  a  servant,  he  had  no  property  therein 
and  the  ownership  should  have  been  laid  in  the  corporation. 
There  being  no  error  on  the  face  of  the  record,  the  judg- 
ment is  Affirmed. 


STATE  v.  W.  R.  WINCHESTER. 

Criminal  Action — Judge  Directing  Verdict — Practice. 

1.  In  a  criminal  action  the  trial  Judge  cannot  direct  a  verdict  on  the  tes- 

timony, for  the  jury  must  pass  upon  the  credibility  of  the  testi- 
mony offered. 

2.  Regularly,  the  two  pleas  of  "  former  conviction"  and  "not  guilty" 

should  be  tried  separately,  since  the  former  implies  an  admission 
of  the  criminal  act  and  is  inconsistent  with  an  absolute  denial. 

This  was  a  warrant  for  assault  and  battery  tried,  on  appeal 
from  a  Justice  of  the  Peace,  before  Armfield, «/.,  and  a  jury, 
at  February  Term,  1893,  of  Union  Superior  Court. 

The  facts  are  stated  in  the  opinion  of  Associate  Justice 
Clark. 

The  Attorney  General  and  Armistead  Jones,  for  the  State. 
Mr.  R.  B.  Redwine,  for  defendant  (appellant). 

Clark,  J.:  The  case  on  appeal  states,  "At  the  close  of  the 
testimony  his  Honor  instructed  the  jury  that,  upon  the  testi- 
mony of  the  Justice  of  the  Peace  Irby,  there  had  been  no 
former  conviction,  and,  upon  the  testimony  of  the  defendant, 
he  was  guilty,  and  directed  a  verdict  to  be  rendered  accord- 
ingly." If  the  evidence  justified  it  (as  to  which  we  need 
41 
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express  no  opinion),  it  would  have  been  proper  for  the 
Court  to  instruct  the  jury  that  if  they  believed  the  evidence 
of  Irby,  witness  for  defendant,  they  should  find  that  there 
was  no  former  conviction,  and,  if  they  believed  the  defen- 
dant's own  testimony,  he  was  guilty  of  the  offence  charged. 
Stale  v.  Vines,  93  N.  C.,  493, 498.  But  in  directing  a  verdict, 
the  Judge  exceeded  his  powers  in  a  criminal  action.  The 
jury  must  pass  upon  the  credibility  of  the  testimony  offered 
The  subject  has  been  so  recently  discussed  in  Slate  v.  Riley, 
at  this  term,  that  we  need  not  repeat  what  is  there  said. 

Regularly,  the  two  pleas  of  former  conviction  and  not  guilt y 
should  be  tried  separately,  since  the  plea  of  former  conviction 
"implies  an  admission  of  the  criminal  act,  and  is  inconsis- 
tent with  an  absolute  denial."  State  v.  Pollard,  83  N.  C,  597 ; 
State  v.  Respass,  85  N.  C,  534.  But  the  practice  of  trying 
them  together  has  become  not  unusual,  and  is  often  con- 
venient. There  being  no  exception  on  that  ground,  this 
Court  must  assume  that  this  course  was  pursued  with  the 
assent  of  the  defendant.  But  in  directing  a  verdict  there 
was  Error. 


STATE  v.  JOHN  RAMSOUR. 


Practice —  Case  on  Appeal — Recwd  Proper — Indictment — Carry- 
ing Concealed  Weapons — Jurisdiction — Ex  Post  Facto  Laws. 

1.  Where  there  is  repugnancy  between  the  case  on  appeal  and  the  record 

proper,  the  record  will  control. 

2.  The  Act  of  1887  (ch.  68),  ad  amended  by  the  Act  of  1891  (ch.  26),  giv- 

ing exclusive  jurisdiction  to  Justices  of  the  Peace  of  the  offence 
of  carrying  concealed  weapons,  was  in  force  on  December  25, 1893, 
and  where  a  defendant  committed  the  offence  on  that  date  and  was 
indicted  therefor  in  October,  1893  under  the  Act  of  1898  (ch.  10), 
which  repealed  the  Acts  of  1887  and  1891,  and  restored  the  juris- 
diction to  the  Superior  Court,  the  indictment  was  properly  quashed. 
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3.  The  Legislature  has  no  more  authority  to  give  a  retroactive  effect  to 
a  statute  making  the  punishment  for  an  offence  already  committed 
more  severe,  than  to  subject  persons  to  punishment  under  a  crimi- 
nal statute  passed  after  the  commission  of  the  act  for  which  they 
are  indicted. 

Indictment  for  carrying  concealed  weapons,  tried  at  Fall 
Term,  1893,  of  Lincoln  Superior  Court,  before  Mclver,  J. 

The  facts  are  stated  in  the  opinion  of  Associate  Justice 
Avery. 

The  Attorney  General,  for  the  State  (appellant). 
Mr.  D.  W.  Robinson,  for  defendant. 

Avery,  J.:  There  is  a  conflict  between  the  record  proper 
and  the  statement  of  the  case  on  appeal.  The  Judge  states 
that  the  judgment  was  suspended  after  a  trial  and  verdict  of 
guilty,  it  being  admitted  that  the  offence  was  com  pi  it  ted  in 
December,  1892.  From  the  record  proper  it  appeared  that 
no  jury  was  empaneled,  but  that  the  defendant  was  brought 
to  the  bar  of  the  Court  and  arraigned  upon  an  indictment 
(in  the  usual  form  for  carrying  a  concealed  weapon)  which 
was  found  on  the  16th  of  October,  1893,  whereupon  the  fol- 
lowing entry  was  made:  "Motion  by  defendant  to  quash  bill 
of  indictment.  Admitted  by  the  State  that  the  offence  was 
committed  in  the  year  1892.  The  carrying  admitted  by  the 
defendant.  Motion  to  quash  allowed.  Defendant  discharged. 
State  excepts,  and  appeals  to  the  Supreme  Court." 

"  Where  there  is  a  repugnancy  between  the  record  and  the 
case  stated,  the  record  will  control."  State  v.  Keeter,  80  N.  C, 
472;  Farmer  v.  WUlard,  75  N.  C,  401.  We  must,  therefore, 
consider  the  case  as  though  it  had  been  found  on  a  special 
verdict  on  a  plea  in  abatement  that  the  offence  was  com- 
mitted on  the  25th  of  December,  1892,  as  charged  in  the 
indictment.  The  statute  which  was  in  force  on  the  25th  of 
December,  1892  (Laws  1887,  ch.  68),  by  limiting  the  punish- 
ment for  carrying  a  concealed  weapon,  so  that  it  could  not 
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exceed  a  fine  of  fifty  dollars  or  imprisonment  for  thirty  days, 
gave  Courts  of  Justices  of  the  Peace  exclusive  cognizance  of 
the  offence,  and  the  Act  of  1891,  ch.  26,  left  the  jurisdiction 
still  in  the  same  tribunals.  The  later  statute  (Laws  1893, 
cb.  10),  by  repealing  the  Act  of  1887  and  the  amendatory 
Act  of  1891,  restored  vitality  to  section  1005  of  The  Code, 
which  leaves  the  punishment  for  carrying  a  concealed  weapon 
to  the  sound  discretion  of  the  Court,  and  again  makes  the 
offence  solely  cognizable  in  the  Superior  Court.  This  statute 
took  effect  on  the  2d  day  of  February,  1893,  and  is  still  in 
force.  The  Superior  Court  therefore  has  no  authority  to  try 
one  who  carried  a  concealed  weapon  prior  to  the  enactment 
of  the  statute  now  in  force  and  as  all  laws  giving  jurisdic- 
tion to  Justices  of  the  Peace  have  been  repealed  without  res- 
ervation or  saving  clause,  it  would  seem  that  offenders  who 
violated  the  Act  of  1887  as  amended  by  that  of  1891  are 
not  now  liable  to  indictment.  State  v.  Massey,  103  N.  C,  356. 
The  Legislature  has  no  more  authority  to  give  a  retroac- 
tive effect  to  a  statute  making  the  punishment  for  an  offence 
already  created  more  severe,  even  though  it  is  so  provided 
in  express  terms,  than  to  subject  persons  to  punishment 
under  a  criminal  statute  passed  after  the  commission  of  the 
act  for  which  they  may  be  indicted.  The  provision  of  the 
Federal  Constitution,  which  forbids  the  enactment  by  a  State 
of  any  ex  pod  facto  law,  could,  in  either  event,  be  invoked 
for  the  protection  of  the  person  charged.  Ordronaux  Cons. 
Leg.,  p.  223. 

The  judgment  quashing  the  indictment  is 

Affirmed. 
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STATE  v.  PRESTON  BROWN. 

Indictment,  Sufficiency  of — Highway  Robbery — Joinder  of 
Counts  for  Higher  and  Lower  Offence. 

1.  Since  the  Act  of  1891  (chapter  205,  section  2),  the  joinder  in  an  indict- 

ment for  an  offence  of  a  count  for  a  leaser  offence,  or  for  an 
attempt  to  commit  the  same,  is  mere  surplusage. 

2.  In  an  indictment  for  highway  robbery  the  value  or  description  of  the 

article  taken,  or  attempted  to  be  taken,  is  not  material,  since  the 
gist  of  the  offence  is  not  the  taking  but  a  taking  by  putting  in  fear 
or  by  force. 

3.  Inasmuch. as  money  is  the  measure  of  values,  a  charge  in  an  indict- 

ment of  taking  *'  ten  dollars  in  money  "  is  an  allegation  of  taking 
"  the  value  of  ten  dollars."    {The  Code,  §  1190.) 

4.  A  charge  in  a  bill  of  indictment  for  robbery  that  the  defendant  "  did 

make  an  assault"  and  "  put  in  bodily  fear  and  danger  of  his  life,71 
and  "  then  and  there  feloniously  and  violently  did  seize,  take  and 
carry  away  ten  dollars  in  money  from  the  prosecutor,"  is  an 
explicit  allegation  of  force.  Indeed,  the  words  4*  feloniously  and 
violently  "  were  of  themselves  sufficient. 

Indictment  for  highway  robbery,  tried  before  Hoke,  J ,  and 
a  jury,  at  Spring  Term,  1 893,  of  Edgecombe  Superior  Court. 

The  defendant  was  convicted,  and  appealed.  The  facts 
appear  in  the  opinion. 

Tlie  Attorney  General,  for  the  State. 
No  counsel,  contra. 

Clark,  J.:  Upon  inspection  of  the  transcript  it  appearing 
that,  though  the  "  case  on  appeal "  recited  that  there  was  a 
verdict  of  guilty  and  judgment,  the  record  proper  failed  to 
show  that  there  had  been  a  trial  by  jury  and  to  set  out  the 
sentence  of  the  Court  below,  this  Court  exmero  motu  directed 
an  instanter  certiorari  to  supply  the  defect,  which  has  now 
been  done. 

The  indictment  sets  out  two  counts,  one  for  highway  rob- 
bery, second  for  an  attempt  to  commit  the  same.     The  vcr- 
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diet  found  the  defendant  guilty  on  the  first  count.  It  is 
therefore  unnecessary  to  consider  the  exception  made  to  the 
second  count.  Bat  had  the  defendant  been  convicted  of  the 
attempt  to  commit  highway  robbery,  the  first  count,  if  good, 
would  have  supported  the  verdict  since  the  Act  of  1891,  ch. 
205,  §  2,  which  provides:  "Upon  the  trial  of  any  indictment 
the  prisoner  may  be  convicted  of  the  crime  charged  therein, 
or  of  a  lesser  degree  of  the  same  crime,  or  of  an  attempt  to 
commit  the  crime  so  charged,  or  of  an  attempt  to  commit  a 
lesser  degree  of  the  same  crime."  This  statute  is  a  copy  of 
that  in  force  in  England  and  in  New  York  and  other  States. 
It  extends  to  all  crimes  the  provision  which,  to  a  more  lim- 
ited extent,  was  already  in  force  in  this  State,  by  virtue  of 
chapter  34,  Acts  1885,  and  indeed  at  common  law.  Wharton 
Crim.  PL  and  Pr.  (9th  Ed.),  246,  465.  The  joinder  of  a  count 
for  a  lesser  offence  or  an  attempt  is  now  mere  surplusage. 

The  objections  to  the  first  count  raised  by  motion  to  quash 
and  renewed  after  verdict  by  a  motion  in  arrest  of  judgmeut 
were: 

u  1.  For  that  there  was  no  value  of  the  money  designated 
in  the  bill." 

In  an  indictment  for  this  offence,  the  value  or  description 
of  the  article  taken  or  attempted  to  be  taken  is  not  material, 
for  the  gist  of  the  offence  is  not  the  taking,  but  a  taking  by 
putting  in  fear  or  by  force.  State  v.  Burke,  73  N.  C,  83,  cit- 
ing Rex  v.  Bingley,  5  C.  &  P.,  602.  But,  in  fact,  the  charge 
of  "  ten  dollars  in  money  "  is  an  allegation  of  "  the  value  of 
ten  dollars,"  since  money  is  the  measure  of  values.  McCarty 
v.  State,  127  Ind.,  223.  Indeed,  the  description  would  be  suf- 
ficient under  our  statute,  even  in  an  indictment  for  larceny, 
and  would  be  sustained  by  proof  of  the  theft  of  coin  or  bank 
or  treasury  notes.  State  v.  Freeman,  89  N.  C,  469 ;  The  Code, 
§  1190. 

"2.  That  the  word  steal  nor  any  equivalent  word  is 
charged  in  the  bill." 
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It  is  not  necessary  that  it  should  be.  The  indictment  is  a 
copy  of  the  form  given  in  Wharton  Pr.,  410.  Among  the 
many  definitions  given  of  robbery,  probably  the  best  is  that 
by  Lord  Mansfield :  "  A  felonious  taking  of  property  from 
the  person  of  another  by  force."  Bex  v.  Donally,  2  East  P.  C, 
715,  725,  or  Blackstone's  (4  Bl.  Com.,  242):  "The  felonious 
and  forcible  taking  from  the  person  of  another  of  goods  or 
money  to  any  value  by  violence  or  putting  him  in  fear."  To 
make  it  highway  robbery  it  is  only  necessary  further  to 
charge  and  prove  that  it  was  committed  "  in  or  near  a  high- 
way." It  is  true  a  defendant  acquitted  of  this  offence,  because 
violence  or  putting  in  fear  is  not  proved,  may  be  convicted 
of  larceny.  State  v.  Cody,  60  N.  C,  197 ;  State  v.  Bedford,  104 
N.*  C,  874.  But  the  word  "  steal "  is  not  an  indispensable 
word  like  "  feloniously,"  either  in  this  or  an  indictment  for 
larceny.  As  to  either,  the  words  "  feloniously  did  take  and 
carry  away  "  are  a  sufficient  allegation  in  this  respect.  The 
addition  of  the  word  "  seize,"  i.  c, "  feloniously  did  seize,  take 
and  carry  away,"  is  a  peculiarly  appropriate  substitute  in  an 
indictment  for  this  offence,  for  the  word  "steal,"  which  is 
tautology  and  a  mere  repetition  of  the  idea  embraced  in  the 
words  "  feloniously  take  and  carry  away." 

"3.  That  no  force  is  charged  therein." 

The  charge  that  the  defendant  "did  make  an  assault," 

*     *     *     and  "  put  in  bodily  fear  and  danger  of  his  life," 

and  "  then  and  there  feloniously  and  violently  did  seize,  take 

and  carry  away  "  ten  dollars  in  money  from  the  prosecutor, 

is  a  very  explicit  allegation  of  force.     Indeed,  the  words 

"  feloniously  and  violently  "  were  of  themselves  sufficient. 

State  v.  Cowan,  29  N.  C,  239,  250.     But  this  indictment  goes 

beyond  that  and  beyond  the  other  words  above  quoted,  and 

even  adds,  out  of  abundant  caution,  the  express  words, "  with 

force  and  arms,"  which  have  been  held  unnecessary  in  an 

indictment  for  any  offence  for  three  centuries  and  a  half. 

State  v.  Harris,  100  N.  C,  682,  687. 

No  Error. 
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STATE  v.  W.  J.  RILEY. 

Practice  in  Criminal  Actions — Power  of  Judge  to  Direct  Ver- 
dict— Distinction  between  Civil  and  Criminal  Actions. 

1.  The  Court  cannot  direct  a  verdict  in  a  criminal  case,  even  when  the 

evidence  for  the  State  is  uncontradicted,  for  the  plea  of  not  guilty 
disputes  its  credibility,  and  there  is  the  presumption  of  innocence 
which  can  only  be  overcome  by  the  verdict  of  the  jury;  therefore, 

2.  Where,  on  the  trial  of  a  prisoner,  the  evidence  of  the  State  being 

uncontradicted,  the  Court  told  the  jury,  if  they  believed  the  evi- 
dence, to  return  a  verdict  of  guilty,  and  after  pausing  a  moment 
or  two,  and  the  jury  manifesting  no  disposition  to  retire,  the  Court 
told  the  Clerk  to  enter  the  verdict  of  guilty:  Held,  that  while  it 
was  not  necessary  that  the  jury  should  retire,  yet  it  was  indispen- 
sable that  they  should  agree  upon  and  render  the  verdict.  (Dis- 
tinction between  civil  and  criminal  actions  in  this  respect  noted 
and  discussed.) 

Criminal  action,  commenced  bv  warrant  issued  by  and 
returnable  before  a  Justice  of  the  Peace,  against  the  defendant 
for  selling  spirituous  liquors  contrary  to  the  provisions  of 
section  2740  of  The  Code,  and  tried,  on  appeal,  before  Bryan, 
J.j  and  a  jury,  at  March  Term,  1893,  of  Orange  Superior 
Court. 

Afler  the  close  of  the  evidence  for  the  State  (the  defendant 
having  introduced  none),  his  Honor  instructed  the  jury  that 
if  they  believed  the  evidence,  the  defendant  was  guilty,  and 
directed  the  Clerk  to  enter  a  verdict  of  guilty,  which  was 
done.  From  the  refusal  of  a  new  trial  upon  the  ground  that 
the  jury  were  not  allowed  to  pass  upon  the  facts,  the  defen- 
dant appealed. 

The  Attorney  General,  for  the  State. 

Mr.  C.  D.  Turmr,  for  defendant  (appellant) 

Clark,  J. :  The  evidence  for  the  State  being  uncontradicted, 
the  Court  told  the  jury,  if  they  believed  the  evidence,  to 
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return  a  verdict  of  guilty.  This  was  correct  upon  the  evi- 
dence set  out,  and  if  the  jury  had  returned  a  verdict,  there 
would  be  no  ground  for  exception.  State  v.  Burke,  82  N.  C, 
551 .  But  the  case  further  states,  "  after  pausing  for  a  moment 
or  two,  and  the  jury  manifesting  no  disposition  to  retire,  the 
Court  told  the  Clerk  to  enter  the  verdict  of  guilty."  It  was 
not  necessary  that  the  jury  should  retire,  but  it  was  indis- 
pensable that  the  jury  should  agree  upon  and  render  the 
verdict.  The  Court  cannot  direct  a  verdict  in  a  criminal 
case.     State  v.  Dixon,  75  N.  C,  275;  State  v.  Shide,  32  N.  C,  153. 

In  the  latter  case,  Pearson,  J.,  thus  draws  the  distinction 
in  this  respect  between  civil  and  criminal  actions:  u  When  a 
plaintiff  fails  to  make  out  a  case,  the  Judge  may  say  to  the 
jury  that,  if  all  the  evidence  offered  be  true,  the  plaintiff  has 
not  made  out  a  case,  and  direct  a  verdict  to  be  entered  for  the 
defendant,  unless  the  plaintiff  chooses  to  submit  to  a  nonsuit. 
It  is  in  effect  a  demurrer  to  the  evidence.  The  plaintiff  has 
no  right  to  complain,  for  in  reviewing  the  question  of  law, 
he  has  the  benefit  of  the  supposition  that  the  evidence  offered 
by  him  and  the  inferences  of  fact  are  all  true.  So  when  the 
plaintiff's  case  is  admitted,  the  whole  question  turns  upon 
the  defence  attempted  to  be  set  up.  If,  taking  the  facts  to 
be  as  contended  for  by  the  defendant,  the  Court  is  of  opinion 
that  he  has  made  out  no  answer  to  the  action  it  is  proper, 
and  saves  time  for  the  Court,  to  diiect  the  verdict  to  be 
entered  for  the  plaintiff.  The  defendant  is  not  prejudiced, 
because,  upon  appeal,  the  question  will  be  presented  in  the 
most  favorable  point  of  view  for  him  " 

"But  the  present  case  is  not  like  either  of  these,  for  the 
State  had  not  made  out  a  case,  unless  the  State's  witness  was 
believed,  and  the  credibility  of  a  witness  must  be  passed  on 
exclusively  by  the  jury.  It  is  true,  from  the  case  as  made  out, 
there  could  be  but  little  room  to  doubt  that  both  defendants 
were  guilty,  and  the  wonder  is  why  the  jury  should  have 
hesitated  about  convicting  both.     Still,  that  was  a  matter  for 
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the  jury,  and  its  being  a  plain  case,  although  it  accounts  for, 
does  not  legalize,  this  novel  mode  in  entering  a  verdict." 

The  rule  is  also  laid  down  by  Mr.  Circuit  Judge  McCrary 
(Mr.  Justice  Miller,  of  the  United  States  Supreme  Court, 
concurring),  in  United  States  v.  Taylor,  3  McCrary,  500,  505 : 
"In  civil  cases,  where  the  facts  are  undisputed  and  the  case 
turns  upon  questions  of  law,  the  Court  may  direct  a  verdict 
in  accordance  with  its  opinion  of  the  law;  but  the  authori- 
ties which  settle  this  rule  have  no  application  to  criminal 
cases.  In  a  civil  case,  the  Court  may  set  aside  the  verdict, 
whether  it  be  for  the  plaintiff  or  defendant,  upon  the  ground 
that  it  is  contrary  to  the  law  as  given  by  the  Court;  but  in 
a  criminal  case,  if  the  verdict  is  one  of  acquittal,  the  Court 
has  no  power  to  set  it  aside.  It  would  be  a  useless  form  for 
a  Court  to  submit  a  civil  case,  involving  only  questions  of 
law,  to  the  consideration  of  a  jury,  where  the  verdict  when 
found,  if  not  in  accordance  with  the  Court's  view  of  the  law, 
would  be  set  aside.  The  same  result  is  accomplished  by  an 
instruction  given,  in  advance,  to  find  a  verdict  in  accordance 
with  the  Court's  opinion  of  the  law.  But  not  so  in  criminal 
cases.  A  verdict  of  acquittal  cannot  be  set  aside,  and,  there- 
fore, if  the  Court  can  direct  a  verdict  of  guilty,  it  can  do 
indirectly  that  which  it  has  no  power  to  do  directly."  This 
is  cited  in  2  Thompson  on  Trials,  §  2149. 

In  short,  when  the  Court  holds  that  the  evidence,  if  true, 
fails  to  make  out  a  case,  it  can  direct  a  verdict  against  the 
State  in  criminal  actions,  as  against  the  plaintiff  in  a  civil 
action,  although  usually,  if  a  serious  question  is  involved,  a 
special  verdict  is  rendered  in  the  former,  and  a  nonsuit 
taken  in  the  latter  case,  that  the  action  of  the  Court  may  be 
reviewed. 

In  a  civil  case  the  Court  can  direct  a  verdict  against  the 
defendant  when  the  plaintiff's  cause  of  action  is  admitted 
and  the  evidence  or  matter  set  up  in  defence,  if  true,  would 
be  no  defence.     This  cannot  possibly  happen  in  a  criminal 
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action,  since  to  admit  the  State's  cause  of  action  (the  indict- 
ment) is  to  plead  guilty.  In  a  civil  case  the  Court  may  direct 
a  verdict  also  when  "the  facts  are  undisputed  and  the  case 
turns  upon  questions  of  law  solely  "  ( United  States  v.  Taylor, 
supra),  but  in  a  criminal  case  this  can  only  happen  upon 
a  special  verdict.  The  plea  of  not  guilty  disputes  the  credi- 
bility of  the  evidence,  even  when  uncontradicted,  since  there 
is  the  presumption  of  innocence,  which  can  only  be  overcome 
by  the  verdict  of  the  jury.  The  farthest  the  Court  can  go 
in  a  criminal  action,  is  to  charge  the  jury  that  if  they  believe 
the  evidence  the  defendant  is  guilty.  Upon  the  evidence  set 
out  in  the  record,  there  was  a  plain  case  against  the  defen- 
dant, and  also  against  his  principal  as  well  (who,  for  some 
unknown  reason,  is  not  on  trial),  if  the  evidence  is  to  be 
believed,  but  of  that  a  jury  and  a  jury  alone  can  judge.  By 
reason  of  his  Honor's  inadvertence,  at  the  moment,  to  the 
above  essential  distinction  between  civil  and  criminal  actions, 
we  must  direct  a  New  Trial. 


STATE  v.  JAMES  P.  AIKEN. 

Defaulting   Witness  in  Mayor9 s   Court  —  Contempt— Power  of 

Mayor  to  Fine  for  Contempt. 

1.  In  addition  to  the  fact  that  the  power  to  punish  for  contempt  is  inher- 

ent in  all  Courts  and  essential  to  their  existence,  the  authority  given 
in  this  respect  to  Justices  of  the  Peace  by  section  651  of  The  Code 
is  extended  to  Mayors  by  section  3818  of  The  Code. 

2.  A  fine  of  $8  imposed  by  a  Mayor  upon  a  defaulting  witness  for  con- 

tempt in  disobeying  a  subpoena  is  not  excessive. 

3.  From  analogy  to  cases  in  which  prosecutors  are  taxed  with  costs,  an 

appeal  from  a  judgment  in  a  proceeding  for  contempt  against  a 
defaulting  witness  in  a  prosecution  against  R.  should  be  entitled 
"State  v.  R.;  appeal  by  A.,  defaulting  witness.'* 
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Proceeding  to  enforce  a  penalty  against  defaulting  wit- 
ness, begun  before  the  Mayor  of  Brevard,  and  heard  on 
appeal  at  Fall  Term,  1893,  of  Transylvania  Superior  Court, 
before  Armfield,  J.,  who  dismissed  the  action,  on  motiou  of 
the  respondents,  on  the  ground  that  the  Mayor  had  no  auth- 
ority to  impose  the  fiue,  either  under  the  general  law  or  under 
chapter  110,  Pr.  Acts  of  1889,  incorporating  the  town. 

The  State  appealed. 

The  Attorney  General,  for  the  State. 
No  counsel,  contra. 

Clauk,  J.:  The  defendant,  or,  more  properly,  the  respon- 
dent, was  a  defaulting  witness  in  a  criminal  proceeding  before 
the  Mayor  of  Brevard  against  one  Dock  Rhodes  for  violation 
of  a  town  ordinance.  A  notice  issued  to  show  cause  why  he 
should  not  be  fined  for  contempt  in  disobeying  the  subpoena 
of  the  Court.  The  respondent  appeared,  but  the  Court 
adjudged  that  he  had  not  shown  good  cause,  and  fined  him 
eight  dollars.  Upon  appeal  to  the  Superior  Court,  his  Honor 
dismissed  the  proceeding,  upon  the  ground  that  the  Mayor 
had  no  authority  to  impose  the  fine. 

In  this  there  was  error.  In  re  Beaton,  105  N.  C,  59,  in 
which  (on  page  65)  the  express  point  is  decided.  The  power 
given  Justices  of  the  Peace  by  The  Code,  §651,  is  extended 
to  Mayors  by  The  Code,  §3818.  But,  in  fact,  the  power  to 
punish  for  contempt  is  inherent  in  all  Courts  and  essential 
to  their  existence.  The  Courts  of  our  cities  and  towns  would 
become  nullities  if  they  did  not  possess  the  power  of  pro- 
curing the  attendance  of  witnesses  under  suitable  penalties 
for  contempt  upon  wilful  disobedience  of  the  subpoena  of  the 
Court.  The  fine  imposed  ($8)  was  not  excessive,  and  was 
probably  fixed  from  analogy  to  the  penalty  against  a  default- 
ing witness,  and  in  favor  of  the  party  at  whose  instance  he 
is  summoned,  which  is  allowed  bv  a  Court  of  a  Justice  of  the 
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Peace  in  a  civil  action. .  The  Code,  §  847.  In  the  present  case 
the  fine  is  simply  for  contempt,  and  to  be  disposed  of  as  other 
fines  and  penalties. 

It  is  a  matter  of  no  special  importance,  but,  from  analogy 
to  cases  in  which  prosecutors  are  taxed  with  costs,  this  pro- 
ceeding should  properly  be  entitled  "State  v.  Rhodes;  appeal 
by  Aiken,  defaulting  witness." 

The  judgment  dismissing  the  proceeding  is  set  aside  and 
the  cause  remanded,  that  the  facts  may  be  found  by  the 
Judge,  for  the  findings  of  fact  by  the  Mayor  are  not  conclu- 
sive.    In  re  Dealon,  supra.     If  the  facts  found  justify  it,  the 

Judge  will  impose  sentence  for  the  contempt. 

Error. 


STATE  v.  A.  P.  EDWARDS. 

Indictment — Retailing  Without  License —  Violation  of  Revenue 

A  ct — Jurisdiction — Practice. 

« 

1.  Section  1076  of  The  Code  is  not  repealed  or  suspended  by  the  provis- 

ions of  section  85,  chapter  204,  Acts  of  1893,  and  the  Superior  Court 
(or  a  Criminal  Court  of  like  jurisdiction)  has  cognizance  of  the 
offence  of  retailing  without  license. 

2.  So,  also,  such  Court  has  jurisdiction  of  an  indictment  for  violation  of 

the  offence  created  by  section  85,  chapter  294,  unless  it  appears  in 
evidence  that  the  offence  was  created  within  twelve  months  before 
finding  the  bill. 

3.  Where  there  are  two  counts  in  a  bill  of  indictment,  one  good  and  the 

other  defective,  and  a  general  verdict  of  guilty  thereon,  the  pre- 
sumption is  that  the  conviction  was  upon  the  good  count,  and  that 
the  evidence  supported  the  conviction. 

Indictment  tried  before  Carter,  J.,  at  April  Term,  1893,  of 
the  Criminal  Court  of  Buncombe  County. 
The  facts  are  stated  in  the  opinion.     Defendant  appealel. 
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Tlie  Attorney  Qeneral,  for  the  State. 
No  counsel,  contra. 

Burwell,  J. :  The  bill  of  indictment  on  which  the  defen- 
dant was  tried  contained  two  counts,  one  for  unlawfully 
retailing  spirituous  liquors,  and  one  for  unlawfully  selling 
them  in  quantities  less  than  a  gallon,  to- wit,  by  the  quart. 
The  jury  found  a  general  verdict  of  guilty.  Of.  the  misde- 
meanor charged  in  the  first  count,  the  Court  in  which  the 
trial  took  place  clearly  had  jurisdiction.  The  offence  there 
specified  was  the  violation  of  Tlie  Code,  §  1076,  and  not  of 
section  35,  of  chapter  294,  of  the  Acts  of  1893  (Revenue  Act). 
The  latter  act  does  not  at  all  repeal  or  suspend  the  operation 
of  the  former,  or  in  any  way  interfere  with  the  enforcement 
of  its  provisions.  State  v.  Newcomb,  107  N.  C,  900.  This 
count  being  good,  it  is  presumed  that  the  conviction  was 
upon  it  (State  v.  Toole,  106  N.  C,  736),  and  that  the  evidence 
supported  that  conviction,  there  being  no  exception  on  that 
score.  Hence,  it  becomes  unimportant  to  consider  the  second 
count;  but  that  also  was  good,  as  it  would  be  sustained, 
unless  there  was  evidence  that  showed  that  the  offence  against 
the  State  Revenue  Act  therein  charged  was  committed  within 
twelve  months  before  the  finding  of  the  bill.  The  Code,  §  892 ; 
Acts  1889,  ch.  504 ;  State  v.  Dalton,  101  N.  C,  680.  What 
has  been  said  disposes  of  the  defendant's  motion  to  "dismiss 
the  action  for  want  of  jurisdiction,"  and  also  of  his  motion  to 
quash  the  bill  for  the  same  cause. 

The  judgment  of  the  Court  is  in  strict  accordance  with  the 
provisions  of  the  act  therein  referred  to. 

No  Error. 
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STATE  v.  JAMES  M.  BURTON. 

-.•  '  Bastardy — Imprisonment — Hmse  of  Correction — Insolvent 

Debtor. 


Where  the  defendant  in  a  bastardy  proceeding  was  placed  in  custody  of 
the  Sheriff  until  fine,  allowance  and  costs  were  paid,  and  was  com- 
mitted to  jail  by  the  Sheriff  under  this  order,  and  remained  there 
for  twenty  days,  and  was  then  discharged  uuder  sections  2967  and 
2972  of  The  Code,  and  at  a  subsequent  term  was  sentenced  to  the 
house  of  correction  under  section  88  of  The  Code:  Held,  (1)  that 
placing  the  defendant  in  custody  of  the  Sheriff  was,  by  necessary 
implication,  an  order  to  imprison  upon  failure  to  pay  fine,  allow- 
ance and  costs;  (2)  that  defendant  was  properly  discharged;  and 
(3)  that  the  sentence  to  the  house  of  correction  was  erroneous,  with- 
out regard  to  the  fact  whether  there  was  or  was  not  such  a  house 
in  the  county. 

{Arguendo  by  Avery,  J.,  that  the  imposition  of  a  fine  constitutes  bas- 
tardy also  a  criminal  action — from  which  Clark,  J.,  differs,  con- 
tending that  bastardy  is  solely  a  civil  action.) 

The  defendant  James  Burton  was  tried,  on  appeal  from  a 
Justice's  judgment,  at  the  February  Term,  1893,  of  the  Supe- 
rior Court  of  Vance  County,  before  Shuford,  J.,  and  a  jury, 
on  a  proceeding  in  bastardy,  and  the  issue  was  found  against 
him,  and,  upon  judgment  being  pronounced  against  him  by 
his  Honor,  he  was,  on  motion  of  the  Solicitor,  placed  in  the 
custody  of  the  Sheriff,  by  whom  he  was,  on  failure  to  comply 
with  the  order  of  the  Court  aforesaid,  committed  to  the  com- 
mon jail  of  Vance  County,  whence  he  was  regularly  dis- 
charged, by  order  of  the  Clerk,  March  13, 1893,  under  the 
provisions  of  The  Code,  §§  2967,  2972. 

At  the  next  term  of  the  said  Superior  Court  (May  Term, 
1893),  the  Solicitor  for  the  State  refusing  to  move  in  the  mat- 
ter, W.  B.  Shaw,  Esq.,  who  appeared  on  the  trial  of  the  pro- 
ceeding at  February  Term,  1893,  with  the  Solicitor,  at  the 
instance  of  the  prosecutrix,  on  the  affidavit  set  out  in  the 
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record,  moved  the  Court  for  a  capias  against  the  defendant, 
which  motion  was  allowed.  The  defendant  being  brought 
into  Court,  the  said  W.  B.  Shaw,  assuming  to  act  for  the 
State,  moved  the  Court  (hat  he  be  imprisoned  under  section 
38  of  The  Code, 

The  defendant,  by  his  counsel,  insisted  that,  the  Solicitor 
having  refused  to  act  in  the  matter,  the  Court  could  not,  on 
motion  of  another  than  the  Solicitor,  make  any  order  for  his 
imprisonment  under  said  section  38.  Thereupon,  his  Honor 
Judge  Shuford  stated  that  he  would  act  on  the  matter  of  his 
own  motion. 

The  defendant  then  insisted  that,  having  been  committed 
to  prison  at  the  February  Term,  1893,  in  default  of  payment 
and  compliance  with  the  order  and  judgment  of  the  Court 
then  rendered,  he  is  not  subject  to  be  committed  to  prison  in 
default  of  paying  the  same;  that  it  is  not  competent  for  the 
Court,  of  its  own  motion,  or  on  the  motion  of  another  than 
the  Solicitor,  and  without  the  motion  of  the  Solicitor  prose- 
cuting on  behalf  of  the  State,  to  arrest  or  punish  this  defen- 
dant; that,  having  been  once  imprisoned  and  discharged 
according  to  law,  he  cannot  now  be  resentenced  or  reimpris- 
oned  for  the  same  offence;  that,  there  being  no  house  of  cor- 
rection in  the  county  of  Vance,  the  said  section  38  is  inope- 
rative; that  section  38  of  The  Code  applies  only  before  the 
commitment  of  defendant  in  default  of  complying  with  the 
judgment  of  the  Court,  and  not  after  his  discharge  from 
imprisonment  under  section  2967;  and  moved  for  his  dis- 
charge. 

His  Honor  was  of  opinion  against  the  defendant  on  all 
these  questions,  and  held  that  the  record  of  the  Court  at 
February  Term,  1893,  showing  no  order  for  the  commitment 
of  the  defendant  for  failing  to  comply  with  said  judgment, 
he  is  subject  to  be  imprisoned  under  section  38  of  The  Code, 
and  pronounced  the  judgment  accordingly,  sentencing  him 
to  imprisonment  for  six  mouths  in  the  county  jail,  with  leave 
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to  the  County  Commissioners  to  hire  him  out  for  reasonable 
wages. 

The  defendant  excepted  to  the  rulings  and  judgment  of 
his  Honor,  and  appealed. 

The  Attorney  General  and  Piltman  &  Shaw,  for  the  State. 
Mr.  T.  T.  Hicks,  for  defendant  (appellant). 

Avery,  J.:  Upon  conviction  at  the  February  Term,  the 
Court  had  power  to  "  sentence  "  the  defendant  either  to  prison, 
or  if  the  countv  authorities  had  established  a  house  of  cor- 
rection,  to  hard  labor  therein,  in  addition  to  the  judgment 
pronounced  against  him,  which  imposed  the  payment  of  the 
usual  fine  and  allowance.  This  conclusion  is  inevitable  if 
we  construe  the  two  sections  {The  Code,  §§  35  and  38)  relating 
to  the  judgment  in  bastardy  cases  together,  and  give  effect 
to  both,  as  a  familiar  rule  of  construction  requires  us  to  do. 
Instead  of  imposing  the  additional  judgment  of  imprison- 
ment in  the  county  jail,  however,  the  Judge,  on  motion  of 
the  Solicitor,  ordered  the  Sheriff  to  take  the  defendant  into 
his  custody  for  failure  to  comply  with  the  first  order,  and  so 
left  him  at  the  end  of  the  term.  During  that  term  the  sen- 
tence could  have  been  modified,  as  its  execution  had  not 
begun.  21  Am.  &  Eng.  Enc,  1084.  But  no  further  steps 
were  taken  till  the  term  held  in  May  following. 

If  there  had  been  a  house  of  correction  in  Vance  County, 
the  defendant  would  nevertheless  have  been  entitled  to  his 
discbarge  upon  filing  his  petition  and  taking  the  insolvent 
debtor's  oath,  if  he  had  been  ordered  into  custodv  till  fine 
and  cost  should  be  paid.  The  Code,  §§  2968  to  2974;  State  v. 
Williams,  97  N.  C,  414;  Sate  v.  McNecly,  92  N.  C,  829.  But 
in  our  case  the  defendant,  at  the  instance  of  the  Solicitor, 
"was  placed  in  custody  of  the  Sheriff,  by  whom  he  was,  on 
failure  to  comply  with  the  order  of  the  Court,  committed  to 
the  common'  jail  of  Vance  County,  whence  he  was  regularly 
42 
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discharged  by  order  of  the  Clerk,  on  March  13, 1893,  under 
the  provisions  of  The  Code,  §§  2967-2972." 

We  think  that  the  order  to  the  Sheriff  to  take  the  defen- 
dant into  his  custody  was,  by  necessary  implication,  an  order 
to  imprison  upon  failure  to  pay  the  fine  and  costs.  The  Court 
was  presumed  to  act  within  the  purview  of  its  power,  and 
had  no  authority  to  place  the  defendant  in  custody,  except 
for  the  purpose  of  compelling  such  payment.  The  Sheriff 
so  construed  the  order,  and  we  do  not  think  that  in  acting 
upon  it  he  exceeded  his  authority  or  made  himself  amenable 
for  damages  for  false  imprisonment.  An  order  that  a  defen- 
dant be  placed  in  custody  of  the  Sheriff  is  construed,  accord- 
ing to  the  practice  prevailing  in  all  the  Courts,  as  a  commit- 
ment till  fine  and  costs  are  paid,  or,  with  the  sanction  of  the 
Court,  secured.  When  such  is  the  order,  the  prisoner  may 
be  lawfully  discharged  either  upon  the  payment  of  fine  aud 
costs,  or  upon  taking  the  prescribed  oath.  State  v.  Williams 
and  Slate  v.  AfcNeely,  supra.  When  it  is  admitted,  as  in  this 
case,  that  a  verbal  order  was  given  to  the  Sheriff  to  take  the 
defendant  into  custody,  after  it  had  been  adjudged  that  he 
pay  fine  and  costs,  and  that  the  Sheriff  took  and  held  him  till, 
upon  petition,  he  was  discharged  in  accordance  with  the 
provisions  of  the  statute  (The  Code,  §§2967  to  2972),  unques- 
tionably it  was  the  right  of  the  prisoner  to  demand  that  a 
record  of  the  order  placing  him  in  custody  be  entered  upon 
the  minutes.  State  v.  Harrison,  104  N.  C,  728;  State  v.  Far- 
rar,  104  N.  C,  702.  The  persons  entitled  to  be  so  released 
are  specifically  mentioned,  among  them  is  "every  putative 
father  of  a  bastard  committed  for  a  failure  to  give  bond  or 
to  pay  any  sum  of  money  ordered  to  be  paid  for  its  mainte- 
nance." Section  2767  (1).  If  there  is  room  to  doubt  whether 
the  language  quoted  includes  the  fine  as  well  as  the  allowance 
for  the  maintenance  of  the  child,  the  omission  in  the  first  is 
supplied  by  the  provision  of  the  second  subsection,  which 
extends  the  right  of  discharge  to  those  committed  for  the 
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"fine  and  costs  of  any  criminal  proceeding."  We  must  con- 
cede that  a  comparison  of  the  cases  cited  by  counsel  does  not 
lead  to  a  very  clear  understanding  of  what  was  meant  when 
a  bastardy  proceeding  was  declared  a  civil  action,  but  par- 
taking somewhat  of  the  nature  of  a  criminal  action.  It  is, 
however,  manifest  that  the  defendant  may  be  committed  to 
prison  in  default  in  paying  the  fine,  as  well  as  the  allowance, 
since  the  statute  (The  Code,  §§  35  and  38)  plainly  so  provides; 
and  it  has  been  expressly  held  that  the  judgment  for  a  fine 
and  costs  imposed  by  a  Court  is  not  deemed  a  debt  within  the 
meaning  of  Art.  I,  §  16  of  the  Constitution.  State  v.  Cannady, 
78  N.  C,  539.  In  that  case  the  conclusion  of  the  Court  rested 
upon  the  position  that  the  Constitution  did  not  prohibit  the 
enactment  of  a  law  subjecting  a  prosecutor  to  imprisonment 
on  failure  to  pay  a  judgment  for  costs.  We  think  that  upon 
the  same  principle  the  Legislature  had  the  power,  by  express 
provisions  of  the  statute,  to  make  it  the  duty  of  the  Court  to 
commit  the  putative  father  of  a  bastard  on  default  in  satis- 
fying a  judgment  for  fine,  allowance,  and  costs.  Speaking 
for  myself  only,  however,  I  must  say  that  I  think  the  Act  of 
1879,  by  imposing  a  fine,  made  the  putative  father  indicta- 
ble for  a  criminal  misdemeanor,  and  also  liable  to  imprison- 
ment for  non-payment  of  the  allowance. 

The  manifest  intention  of  the  Legislature,  as  evinced  in 
the  enactment  of  sections  35  and  38  of  The  Code,  was  that 
the  proceedings  against  the  putative  father  of  a  bastard 
should  be  "  prosecuted  by  the  State"  like  a  "  public  offence," 
with  a  view  to  insuring  the  payment  of  fine  and  costs,  and 
an  allowance  appropriated  to  the  support  of  the  child,  in 
order  to  indemnify  the  county.  But  while  a  bastardy  pro- 
ceeding is  not  prosecuted  "  for  the  enforcement  or  protection 
of  an  individual  right,"  or  "  the  redress  or  prevention  of  a 
wrong"  (The  Code,  §§  126  and  127),  it  was  held  by  this  Court 
in  Stale  v.  Pate,  Busbee,  244,  that  the  statute  in  force  before 
1879  did  not  make  it  a  criminal  action,  because  a  person 
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"  could  not  be  put  to  answer  any  criminal  charge  but  by 
indictment,  presentment  or  impeachment."  Const.,  Art  I, 
§  12.  Though  prosecuted  in  the  name  of  the  State,  it  was 
declared  that  the  "  object  of  the  suit  was  not  to  punish  the 
defendant  for  an  act  done  to  the  injury  of  the  public,  but  to 
indemnify  the  county  against  liability  for  the  support  of  a 
bastard  child."  State  v.  Pate,  supra.  The  statute  from  1741 
to  1879  contained  substantially  the  same  provision,  using 
precisely  the  same  language  as  to  the  consequences  of  a  find- 
ing against  the  putative  father,  viz.,  that  he  should  "stand 
charged  with  the  maintenance  of  the  same  (the  child),  as  the 
county  Court  shall  order,  and  give  security,"  etc.  Act  of 
174l/ch.  30  (1  Potter's  Rev.,  p.  144,  §  10);  Haywood's  Man., 
p.  446 ;  Act  of  18 14,  chs.  870  and  871  (2  Potter's  Rev.,  p.  304) ; 
1  Rev.  Stat.,  ch.  12,  §  4;  Rev.  Code,  ch.  12,  §  4;  Bat.  Rev., 
ch.  9,  §  4.  It  was  because  of  the  marked  distinction  between 
a  statute  of  that  kind  and  one  that  imposed  fine  or  imprison- 
ment as  a  punishment  that  Judge  Daniel  drew  the  marked 
distinction  between  the  proceeding  in  bastardy  and  the  trial 
of  a  criminal  action  by  a  Justice  of  the  Peace.  State  v.  Car- 
son,  2  Dev.  &  Bat.,  370.  "  Before  we  quit  the  case  (said  the 
learned  Judge),  perhaps  it  may  not  be  improper  to  remark 
that  there  is  some  difference  of  construction  by  the  Courts  in 
cases  of  orders  of  Justices  in  bastardy,  and  convictions  of 
Justices  under  penal  statutes  and  for  petty  offences.  Orders 
of  Justices  in  bastardy  cases  are  police  regulations,  having 
for  their  object  solely  an  indemnity  of  the  county  from  money 
liabilities.  They  do  not  partake  of  the  nature  of  criminal 
offences.  Therefore,  every  intendment  will  be  made  to  sup- 
port an  order  of  Justices  in  bastardy.  Convictions  before* 
Justices  are  generally  for  petty  offences  which  partake  of  a 
criminal  nature.  Generally  the  offences  are  created  and  the 
jurisdiction  to  the  Justices  is  given  by  acts  of  the  Legislature. 
The  Court  thus  created  being  an  inferior  one  and  of  a  lim- 
ited jurisdiction,  proceeding  not  according  to  the  course  of 
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the  common  law,  it  has  been  invariably  the  practice,  in , 
favor  of  liberty  and  law,  for  the  Superior  Courts  of  general 
superintending  jurisdiction  to  hold  these  inferior  Courts  to 
strict  rules  when  they  attempt  to  exercise  a  jurisdiction  in 
any  matter  savoring  of  a  criminal  nature." 

When,  however,  the  Legislature  passed  the  Act  of  1879 
(ch.  92,  §  2 — The  Code,  §  35),  providing  that  "  when  the  issue 
of  paternity  shall  be  found  against  the  putative  father,  or 
when  he  admits  the  paternity,  be  shall  be  fined  by  the  Jus- 
tice  not  exceeding  the  sum  of  $10,  which  shall  go  to  the 
school  fund  of  the  county,"  like  all  other  fines  imposed  .on 
conviction  in  criminal  prosecutions,  it  would  seem  that  the 
obvious  effect  of  the  change  of  the  law  was  to  create  a  petty 
criminal  misdemeanor,  and  to  so  limit  the  punishment  as  to 
make  it  cognizable  before  a  Justice  of  the  Peace.  The  Con- 
stitution of  1868  and  a1  so  the  amended  Constitution  of  1875 
conferred  this  power  on  the  Legislatare  in  plain  terms  (Art. 
1,  §  13,  and  Art.  4,  §  27);  while  under  the  Constitution  of 
1835  there  was  no  exception  to  the  rule  that  all  criminal 
prosecutions  must  begin  by  indictment,  presentment  or  im- 
peachment. State  v.  Pate,  mpra.  The  reasons  given  by 
Judge  Pearson  for  declaring  the  old  proceeding  a  civil  one 
seem  to  have  been  fully  met  when  we  consider  the  effect  of 
the  later  act  construed  in  the  light  of  the  new  provisions  in 
the  organic  law.  One  of  the  objects  of  the  law  is  to  punish 
the  offender  by  imposing  a  fine.  The  defendant  can  be  law- 
fully convicted  of  a  petty  misdemeanor  when  the  punish- 
ment cannot  exceed  a  fine  of  $50  or  imprisonment  for  one 
month  without  the  intervention  of  a  grand  jury  on  the  war- 
rant of  a  Justice  of  the  Peace  in  the  nature  of  an  indictment. 

Unless,  therefore,  we  were  to  concede  that  the  imposition 
of  a  fine  to  be  appropriated  to  the  same  purpose  as  all  fines 
imposed  on  conviction  upon  indictments  is  not  a  punishment, 
we  are  driven  to  the  conclusion  that  the  Legislature  in  the 
exercise  of  its  power  created  another  petty  misdemeanor  by 
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the  Act  of  1879,  attaching  as  an  additional  consequence  of 
conviction  the  old  police  regulation  for  the  indemnity  of  the 
county  against  the  cost  of  supporting  the  child.  It  may  be 
well,  therefore,  to  determine  what  is  the  legal  effect  of  impos- 
ing a  fine.  Says  Lord  Coke  (1  Coke  on  Lit.,  126b):  "  Here 
a  fine  signifieth  a  pecuniary  punishment  for  an  offence  or  a 
contempt  committed  against  the  King." 

"A  fine  is  a  pecuniary  punishment  for  an  offence  or  a  con- 
tempt committed  imposed  by  the  judgment  of  a  Court."  7 
Am.  &Eng.  Enc,  991. 

"The  ordinary  punishment  for  misdemeanors  is  fine  or 
imprisonment  at  the  discretion  of  the  Court.  *  *  *  Where 
the  statute  commands  an  act  of  a  public  nature,  and  is  silent 
as  to  the  punishment,  the  common  law  provides  fine  or  im- 
prisonment."   1  Bish.  Cr.  Law,  §  940. 

The  act,  therefore,  not  only  brings  the  warrant  for  bastardy 
within  the  definition  given  by  the  Court  in  Pate's  case,  but 
also  within  the  statutory  definition  of  "an  action  prosecuted 
by  the  State,  as  a  party,  against  a  person  charged  with  a  pub- 
lic offence,  for  the  punishment  thereof."  The  Code,  §  129.  The 
parties  to  a  warrant  for  bastardy  are  the  State  and  the  puta- 
tive father,  and  if  a  fine  of  not  exceeding  ten  dollars  is  a 
punishment,  then  the  statute  creates  a  criminal  offence,  which 
is  the  subject  of  a  criminal  action.  The  word  "criminal" 
means  "  punishable  by  law,  human  or  divine."  Century  Dic- 
tionary. Since  other  corporal  punishments  than  hanging 
were  forbidden  by  the  Constitution  of  1868,  the  Legislature 
can  impose  as  a  penalty  for  crime  only  fine  or  imprisonment 
in  the  common  jail  or  in  the  State  prison,  or  any  two  or  all 
three  of  these  punishments.  "In  criminal  law,  a  fine  is  a 
sum  of  money  ordered  to  be  paid  by  an  offender  as  a  punish- 
ment for  an  offence.  A  fine  at  common  law  is  one  of  the 
punishments  for  misdemeanors,  and  it  has  been  made  a  pun- 
ishment for  many  offences  by  modern  statutes."  1  Rapalje's 
Law  Diet. 


[ 
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There  can  be  no  question  as  to  tbe  power  of  the  Legislature 
to  make  the  begetting  of  a  bastard  child  a  misdemeanor,  and 
to  so  limit  the  punishment  as  to  make  it  cognizable  before  a 
Justice  of  the  Peace,  or  to  create  a  special  Court  with  concur- 
rent jurisdiction  of  such  petty  misdemeanors  or  tbe  exclusive 
right  to  try  higher  offences.    State  v.  Powell,  97  N.  C,  417. 

It  is  true  that  while  the  question  of  the  construction  to  be 
given  to  the  Act  of  1879  had  never  been  raised  until  this 
case  was  argued  on  appeal,  this  Court  has,  obiter ,  conceded 
that  the  proceeding  was  still  civil  in  its  character,  without 
adverting  to  the  fact  that  the  Act  of  1741  had  imposed  a  fine. 
See  State  v.  Bryan,  83  N.  C,  611 ;  State  v.  Peebles,  108  N.  C, 
768;  State  v.  Edwards,  110  N.  C,  511.  In  none  of  these  cases 
was  the  attention  of  the  Court  directed  to  the  Act  of  1879 
and  the  alteration  in  the  organic  law  since  the  older  cases  of 
State  v.  Carson  and  State  v.  Pate  were  decided.  It  is  true  that 
in  State  v.  Grouse,  86  N.  C,  617,  an  exception  was  taken  on 
the  ground  that  the  proceeding  was  a  criminal  one,  but  we 
search  in  vain  for  an  intimation  that  the  attention  of  the 
Court  was  called  to  the  fact  that  the  Act  of  1879  imposed  a 
fine.  It  is  evident  that  the  Justice  (Ashe)  who  delivered  the 
opinion  was  not  advertent  to  that  change,  since  he  does  not 
notice  it,  and  says,  what  is  not  correct,  that  the  only  change 
made  in  the  old  law  was  "  to  leave  it  entirely  to  the  option 
of  the  woman,  as  a  general  rule,  whether  she  would  institute 
proceedings  against  the  father."  Did  the  Legislature  intend 
to  leave  the  allowance  unaffected  when  the  amount  was  lim- 
ited to  $50  and  a  fine  was  substituted  instead  of  the  addi- 
tional sum  that  might  have  beep  previously  exacted  for  the 
support  of  the  child  ?  I  think  not.  But,  however  that  may 
be,  we  think  that  we  cannot  classify  a  warrant  charging  a 
defendant  yith  bastardy  as  a  civil  action  or  a  special  pro- 
ceeding, since  he  is  subject  to  a  fine  imposed  as  a  punishment. 
It  does  not  follow  that  the  rule  of  evidence  which  gives  arti- 
ficial effect  to  the  examination  of  the  woman  is  altered.     The 
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Legislature  has  the  power  to  make  cases  of  this  nature  an 
exception  to  the  general  rule,  and  to  make  the  examination 
of  the  woman  presumptive  evidence,  just  as  it  has  made  the 
fact  of  escape  by  one  lawfully  committed  and  charged  with 
a  crime  prima  facie  evidence  on  an  indictment  against  the 
Sheriff  or  jailer.  TIce  Code,  §32;  State  v.  Rogers,  79  N.  C, 
609 ;  State  v.  Bennett,  75  N.  C,  305. 

I  have  examined  very  carefully  the  decisions  of  other 
States  of  the  Union  upon  this  subject,  and,  while  most  of 
them  have  construed  statutes  of  similar  import  to  our  Act  of 
1741  (kept  in  force  till  1879)  as  police  regulations,  as  distin- 
guished from  criminal  laws  on  the  one  band,  and,  on  the 
other  hand,  as  not  within  the  inhibition  of  the  constitutional 
provision  in  reference  to  imprisonment  for  debt  adopted  in 
all  of  the  States  and  expressed  in  almost  the  same  words,  we 
have  failed  to  find  a  single  act  elsewhere  which  imposes  a 
fine  in  addition  to  the  allowance  exacted  for  the  support  of 
the  bastard  and  the  indemnity  bond.  See  2  Am.  &  Eng. 
Enc,  pp.  144  and  145.  If  the  sentence  to  pay  a  fine  and 
co9ts  was  imposed  upon  conviction  of  a  criminal  offence,  and 
the  defendant  had  already  taken  the  prescribed  oath,  he  was 
not  liable  to  arrest  for  failure  to  pay  the  fine.  So  it  follows 
that  he  is  now  neither  liable  to  imprisonment  on  account  of 
the  non-payment  of  the  fine  to  the  State,  which  was  imposed 
as  a  punishment,  nor  for  default  in  the  payment  of  the  allow- 
ance exacted  of  him  for  the  indemnity  of  the  county.  In 
either  of  the  double  aspects  of  the  case,  and  in  both,  whether 
the  proceeding  be  criminal  or  civil  in  its  nature,  the  ruling 
of  the  Court  below  was  erroneous.  The  judgment  is  reversed 
and  the  defendant  is  entitled  to  be  discharged. 

Reversed. 

Clark,  J.:  I  assent  to  that  part  of  the  opinion  which  is 
the  opinion  of  the  Court,  but  dissent  from  the  views  of  Mr. 
Justice  Avery  as  to  the  nature  of  the  action. 
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The  getting  a  bastard  child  is  bad  in  morals,  but  I  do  not 
think  the  Legislature  ever  intended  to  make  it  either  a  crime 
or  an  indictable  offence.  The  statute  is,  in  substance,  such  as 
it  has  always  been,  and  which  has  uniformly  been  held  a 
purely  fiscal  arrangement,  or  a  police  regulation,  to  prevent 
the  child  becoming  a  charge  upon  the  county.  The  addi- 
tion, by  the  Act  of  1879  (The  Code,  §35),  of  a  fine  of  "ten 
dollars,  which  shall  go  the  school  fund  of  the  county,"  i9 
not  sufficient  to  turn  the  matter  into  a  crime.  The  imposi- 
tion of  the  ten  dollars  is  in  furtherance  of  the  main  design 
of  a  fiscal  provision  and  rather  in  the  nature  of  a  tax  to  be 
contributed  towards  educating  the  children  of  the  county. 
This  is  shown  by  the  fact  that  it  is  placed  at  a  definite  fixed 
sum  and  not "  not  to  exceed  "  a  certain  sum,  or  "in  the  discre- 
tion of  the  Court/'  as  is  usual  in  prescribing  a  punishment  for 
criminal  offences.  Also,  by  the  fact  that  in  numerous  cases 
which  have  come  to  this  Court  since  1879  the  Court  has  never 
held  or  intimated  that  the  addition  of  these  words  had 
changed  the  action,  heretofore  always  held  to  be  a  civil  pro- 
ceeding, into  a  criminal  one. 

Owing  to  its  peculiar  nature,  the  enforcement  of  a  police 
regulation  for  fiscal  purposes,  this  action  has  some  anoma- 
lous features.  These  have  recently  been  pointed  out  and  the 
authorities  reviewed  in  State  v.  Edwards,  110  N.  C,  511.  In 
that  case  it  is  expressly  noted  that  a  fine  is  imposed.  The 
Court  was  not  inadvertent  to  it.  But  it  held,  as  had  uni- 
formly always  been  held  ever  since  the  Act  of  1879,  that  it 
was  a  civil  proceeding.  State  v.  Peebles,  108  N.  C,  768;  State 
v.  Wilkie,  85  N.  C,  513;  State  v.  Bryan,  83  N.  C,  611,  all  of 
which  were  since  the  Act  of  1879. 

Indeed,  in  State  v.  Crouse,  86  N.  C,  617,  the  point  was 
expressly  taken  that  the  Act  of  1879  (now  The  Code,  §35) 
made  the  action  a  criminal  one,  and  hence  that  no  appeal 
lay.  The  Court  held  that  it  was  still  a  civil  proceeding,  and 
that  the  woman  could  appeal.     Ashe,  J.,  says  that  "  the  only 
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alteration  of  the  law  with  regard  to  bastardy  effected  by  the 
Act  of  1879,  and  all  that  we  think  was  intended  to  be  effected/' 
was  that  it  was  to  become  optional  with  the  woman  to  insti- 
tute proceedings,  except  where  the  child  was  likely  to  become 
a  charge  upon  the  county.  If  the  intent  of  the  Act  of  1879 
was  to  make  this  a  criminal  proceeding,  it  is  singular,  to  say 
the  least,  that  The  Code  of  1883  should  retain  the  provision 
in  section  32,  that  "  the  affiant,  the  woman  or  the  defendant/' 
may  appeal ;  or,  that  by  the  same  section,  the  examination 
of  the  woman  should  not  only  be  competent  to  be  read  as 
evidence,  but  is  presumptive  evidence. 


STATE  v.  DOCK  ALSTON. 


Burglary — Immaterial  Error — Instructions  in  a  Criminal 

Action. 

1 .  Under  chapter  484,  Acts  of  1889,  creating  two  degrees  of  burglary, 

the  jury  are  not  vested  with  the  discretionary  power  as  to  the 
degree  for  which  they  should  convict,  but  should  find  according; 
to  the  evidence,  as  they  believe  the  facts  to  be.  (State  v.  Fleming, 
107  N.  C,  905.) 

2.  The  defendant  cannot  except  to  an  error  favorable  to  himself.    Hence, 

when  the  Judge  erroneously  instructed  the  jury  that  they  might,  in. 
their  discretion,  find  the  defendant  guilty  of  burglary  in  the  second 
degree,  "  although  the  family  was  in  the  house  at  the  time  of  the 
entry/1  the  defendant  is  not  entitled  to  a  new  trial. 

3.  The  Court  could  not  charge,  in  a  criminal  case,  that  if  '•  all  the  evi- 

dence was  that  the  family  was  in  the  house  at  the  time  of  the  burg- 
larious entry,  the  defendant  was  guilty  of  burglary  in  the  first 
degree,"  because  the  credibility  of  such  evidence,  though  uncon- 
tradicted, is  for  the  jury.    {State  v.  Riley,  at  this  term.) 

(Syllabus  by  Clark,  J.) 

Criminal  action,  tried  at  October  Terra,  1893,  of  Frank- 
lin Superior  Court,  before  Hoke,  J.,  and  a  jury. 


113.]  SEPTEMBER  TERM,  1893.  667 

State  v.  Alston. 


The  indictment  charged  that  the  defendant  entered  the 
dwelling-house  of  one  Sallie  Ham,  in  the  night-time,  with 
intent  to  commit  rape  on  an  inmate  of  the  house,  and  that 
he  made  an  assault  on  the  latter  with  intent  to  commit  rape. 
All  the  evidence  tended  to  show  that  the  family  was  actually 
present  in  the  house  at  the  time  it  was  entered. 

His  Honor  charged  the  jury  that,  although  all  the  evi- 
dence was  that  the  family  was  present  in  the  house  at  the 
time  it  was  alleged  to  have  been  entered,  they  might  find 
that  he  was  guilty  of  burglary  in  the  first  or  second  degree. 

There  was  a  verdict  of  guilty  of  burglary  in  the  second 
degree,  and  from  the  judgment  thereon  defendant  appealed. 

The  Attorney  General,  for  the  State. 

Mr.  N.  Y.  Gulley,  for  defendant  (appellant). 

Clabk,  J  :  The  defendant  was  indicted  for  burglary.  The 
Court  charged  the  jury  that,  "although  all  the  evidence  was 
that  the  family  were  present  in  the  house"  at  the  time  it  was 
alleged  to  have  been  entered,  they  might  find  the  prisoner 
guilty  of  burglary  in  the  first  degree,  or  they  might  find  him 
guilty  of  burglary  in  the  second  degree.  The  jury  returned 
a  verdict  of  guilty  of  burglary  in  the  second  degree,  and  the 
prisoner  assigns  the  above  instruction  as  error. 

The  Court  should  have  charged  the  jury  that  if  they 
believed  from  the  evidence  that  the  family  was  present  in 
the  house  at  the  time  of  the  felonious  entry,  as  charged,  they 
should  convict  the  defendant  of  burglary  in  the  first  degree. 
Under  such  circumstances,  the  jury  are  not  vested  with  the 
discretionary  power  to  convict  of  burglary  in  the  second 
degree.  The  power  to  commute  punishment  does  not  reside 
with  the  jury.  This  very  point  was  passed  upon  and  decided 
in  State  v.  Fleming,  107  N.  C,  905  (on  page  909).  But  there 
was  no  prayer  by  defendant  for  such  instruction.  The  Court 
could  not  have  charged,  as  this  exception  implies,  that  because 


668  IN  THE  SUPREME  COURT.  [VoL 

State  v.  Alston^ 


"all  the  evidence  was  that  the  family  was  in  the  house  at 
the  time  of  the  felonious  entry,"  etc.,  the  jury  should  find 
the  defendant  guilty  of  burglary  in  the  first  degree.  It  is 
only  when  the  jury  believe  that  to  be  the  fact  that  they 
could  return  such  verdict.  The  jury  must  pass  upon  the 
credibility  of  the  evidence;  and,  although  all  the  evidence 
was  that  the  family  was  then  present,  still,  if  the  jury  did  not 
believe  that  part  of  the  evidence,  but  believed  only  the  evi- 
dence tending  to  show  that  the  prisoner  entered  the  dwelling 
in  the  night-time  with  the  felonious  intent  as  charged,  a  ver- 
dict of  guilty  of  burglary  in  the  second  degree  was  proper. 
There  is  nothing  which  indicates  bow  the  jury  found  as  to 
the  truth  of  the  evidence  of  the  presence  of  the  family.  There 
was  no  exception  as  to  the  charge  in  other  respects. 

Besides,  the  appellant  in  any  case,  civil  or  criminal, cannot 
complain  of  any  error  which  is  not  injurious  to  him.  State 
v.  Frank,  50  N.  C,  384;  Ray  v.  Lipscomb,  48  N.  G,  185 ;  Hobbs 
v.  Outlaw,  51  N.  C,  174;  Moore  v.  Parker,  91  N.  C,  275;  State 
v.  Dick,  60  N.  C,  440. 

If  there  was  error  here,  the  effect  was  to  cause  a  verdict 
for  a  lesser  offence  to  be  found  against  the  appellant  than 
should  have  been  rendered.  It  does  not  lie  in  the  prisoner's 
mouth  to  complain  that  he  is  to  be  sent  to  the  penitentiary 
for  seven  years — the  sentence  imposed  in  this  case — when 
the  evidence  might  have  justified  a  verdict  and  sentence 
against  him  for  the  capital  offence  charged  in  the  indictment. 

No  Error. 
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STATE  v.  THOMAS  JONES  et  al. 

Practice — Habeas  Corpus — Continuance  of  Hearing — Return — 

Evidence — Burden  of  Proof 

1.  If  it  appear  from  the  return  on  a  writ  of  habeas  corpus  that  the  peti- 

tioner is  detained  on  a  criminal  charge,  the  Court  may  continue 
the  hearing  for  a  reasonable  time  to  give  the  Solicitor  an  oppor- 
tunity to  examine  into  the  case. 

2.  The  presumption  of  innocence  applies  only  on  a  trial,  and  does  not 

avail  to  furnish  a  presumption  that  the  detention  of  a  party  on 
regular  process,  when  the  committing  officer  has  jurisdiction,  is 
illegal;  therefore, 

3.  Where,  upon  the  return  of  a  Sheriff  to  a  writ  of  habeas  corpus,  it 

appeared  that  the  petitioners  were  in  custody  on  a  mittimus,  reg- 
ular in  every  way,  from  a  Justice  of  the  Peace,  for  failure  to  give 
bond  for  their  appearance  at  the  next  term  of  the  Superior  Court 
to  answer  a  criminal  charge  of  which  the  Court  had  jurisdiction, 
the  detention,  nothing  else  appearing,  was  clearly  legal,  and  the 
burden  was  upon  the  petitioner  to  show  wherein  it  was  illegal,  and 
not  upon  the  State  to  show  that  they  were  lawfully  in  custody. 

This  is  an  application  for  a  certiorari  to  review  the  action 
of  Bryan,  J.,  in  refusing  to  discharge  the  petitioners  on  habeas 
corpus.  Notice  was  given  as  required  by  Rule  43  of  this 
Court,  the  time  being  shortened  b}T  consent  of  the  Attorney 
General.  The  petitioners  filed  a  certified  copy  of  the  record 
and  proceedings  as  a  part  of  their  application.  From  them 
it  appears  that  the  petitioners  were  arrested  and  brought 
before  a  Justice  of  the  Peace  upon  an  affidavit  and  warrant 
for  unlawfully  disposing  of  mortgaged  property  under  The 
Code,  §  1089,  and.  upon  the  trial  the  Justice  bound  them  over 
to  the  Superior  Court  in  the  sum  of  two  hundred  dollars. 
Upon  their  failure  to  give  the  bond,  they  were  sent  to  jail, 
under  a  mittimus,  regular  in  every  respect. 

The  petitioners  thereafter  applied  to  the  Judge  for  a  writ 
of  habeas  corpus,  upon  a  petition  which  sets  out  that  they  had 
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been  committed  to  jail  by  virtue  of  a  mittimibs  from  a  Jus- 
tice of  the  Peace  (annexing  a  copy),  but  averring  that  there 
was  no  evidence  before  the  Justice  that  any  crime  had  been 
committed  in  said  county,  and  that  the  committal  was  made 
through  the  ignorance  or  malpractice  of  the  Justice. 

Upon  the  return  the  Sheriff  produced  the  petitioners  and 
made  his  return,  setting  forth  the  mittimus  as  the  cause  of 
the  detention.  The  Court  continued  the  cause  till  next 
morning,  that  the  Solicitor  might  have  some  time  to  exam- 
ine into  the  matter,  the  petitioners  giving  bond  in  the  sum 
of  one  hundred  dollars  each  for  their  appearance.  To  this 
continuance  the  petitioners,  through  their  counsel,  excepted. 
On  the  return,  it  appearing  that  the  detention  was  upon  a 

mittimus  from  a  Justice  of  the  Peace  for  the  failure  to  give 

• 

bond  on  a  charge  for  unlawfully  disposing  of  mortgaged 
property,  the  Court  ruled  that  the  burden  was  on  the  peti- 
tioners to  show  that  they  were  illegally  restrained  of  their 
liberty.  To  this  the  petitioners  excepted  and  appealed.  The 
petitioners  refusing  to  proceed  with  their  evidence  the  Court 
refused  to  discharge  them,  and  they  were  permitted  to  go 
upon  their  bond  already  given. 

The  Attorney  General,  for  the  State. 

Messrs.  Qeo.  M.  Lindsay  and  E.  C.  Smith,  for  petitioners 
(appellants). 

Clark,  J.  (after  stating  the  case) :  The  learned  counsel  for 
the  petitioners  properly  and  frankly  admitted  that  this  was 
a  case  of  "  novel  impression."  The  continuance  of  the  hear- 
ing till  the  next  morning  was  not  subject  to  exception.  It 
is  difficult  to  see  how  it  injured  the  petitioners  who  were 
admitted  to  bail,  or  how,  if  injurious,  this  could  be  remedied 
by  an  appeal.  It  is  res  acta  and  cannot  be  undone.  Besides, 
the  delay  was  to  give  the  Solicitor  opportunity  to  examine 
into  the  case,  and  was  expressly  authorized  by  The  Code, 
§  1635. 
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Upon  the  return  of  the  Sheriff  it  appeared  that  the  peti- 
tioners were  in  custody  upon  a  mittimus  (which,  indeed,  was 
also  set  out  in  the  application  for  habeas  corpus),  regular  in 
every  way,  from  a  Justice  of  the  Peace,  for  failure  to  give 
bond  for  their  appearance  at  the  next  term  of  the  Superior 
Court  to  answer  a  criminal  charge  of  which  that  Court  had 
jurisdiction.  Nothing  else  appearing,  the  detention  was 
clearly  legal.  The  Court  thereupon  called  upon  the  peti- 
tioners toshow  wherein  it  was  illegal.  They  declined  to  fur- 
nish him  any  evidence,  but  contended  that  the  burden  was 
upon  the  State  to  show  that  they  were  lawfully  in  custody. 
The  State  had  already  done  so.  It  was  not  called  upon  to 
go  further  till  testimony  to  the  contrary  was  offered.  The 
Sheriff  knew  probably  nothing  whatever  of  the  detention, 
except  the  mittimtis.  He  was  not  called  upon  to  bring  up 
the  witnesses,  to  show  what  they  testified  to,  or  to  prove  that 
the  petitioners  were  guilty  of  the  charge.  That  fact  will  be 
inquired  into  by  a  grand  jury,  and  afterwards  by  a  petty  jury, 
if  a  true  bill  should  be  found,  at  the  next  term  of  the  Court. 
The  presumption  of  innocence  applies  only  upon  such  trial, 
and  does  not  avail  to  furnish  a  presumption  that  the  detention 
of  a  party  upon  regular  process,  when  the  committing  officer 
has  jurisdiction,  is  illegal,  and  to  call  upon  the  State  in  a 
proceeding  like  this  to  show  that  the  defendant  is  guilty  in 
order  to  justify  the  detention.  The  detention  is  to  give  oppor- 
tunity for  a  jury  to  pass  upon  the  question  of  the  defendant's 
guilt  In  State  v.  Herndon,  107  N.  C,  934,  the  Judge  refused 
to  hear  any  evidence,  deeming  the  commitment  (there,  upon 
a  true  bill  found  by  a  grand  jury)  conclusive  of  probable 
cause.  The  Court  held  that  the  strong  presumption  was  in 
favor  of  the  correctness  of  the  action  of  the  grand  jury,  but 
that  it  was  not  conclusive,  since  there  might  be  other  evi- 
dence not  before  them ;  hence,  that  it  was  error  to  refuse  to 
bear  evidence,  but  that  in  no  event,  after  indictment  found, 
could  the  Court  discharge  the  prisoner.    It  might,  in  a  proper 
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case,  admit  to  bail.  But  here  the  Court  did  not  refuse  to  hear 
evidence.  It  asked  for  it.  The  production  of  the  miiiimtis 
was  sufficient,  prima  facie,  to  show  a  legal  detention.  The 
petitioners  bad  upon  them  the  burden  of  showing  evidence 
to  rebut  this,  and  the  Court  made  all  the  inquiry  it  was  called 
upon  to  make  (The  Code,  §  1644)  when  it  told  them  to  proceed 
with  their  evidence,  which  they  refused  to  do.  If  the  peti- 
tioners had  shown  that  there  was  no  evidence  at  all  before 
the  Justice,  the  Judge  could  examine  into  the  case  de  novo 
(unless  they  had  waived  the  examination  before  the  commit- 
ting officer — 9  Am.  &  Eng.  Enc,  197),  and  bind  over  or  dis- 
charge them ;  or,  if  the  facts  proved  did  not  constitute  a  crime, 
he  might  discharge  them,  or,  if  the  bail  was  excessive  in 
amount,  reduce  it. 

There  may  arise  cases  where  the  Court,  ex  mero  motu,  as  it 
has  power  to  do,  may  issue  the  writ  (The  Code,  §  1632),  and 
of  course  it  may  in  all  cases  summon  witnesses  and  investi- 
gate whether  the  prima  facie  case  of  legal  detention  is  not 
rebutted.  But  the  present  case  does  not  raise  a  question  of 
the  power  to  do  this.  The  petitioners  are  in  Court.  There 
is  nothing  that  indicates  that  they  are  weak,  helpless  or  igno- 
rant of  their  rights.  Indeed,  they  are  represented  by  coun- 
sel. The  Judge  does  not  refuse  to  hear  testimony.  He  calls 
upon  the  State  to  show  the  cause  of  the  detention.  This  it 
does  satisfactorily  by  the  Sheriff's  return.  The  Court  then 
asks  the  petitioners  for  their  evidence.  They  refuse  to  give 
any.  The  Court  could  do  no  otherwise  than  to  refuse  to  dis- 
charge them.  The  Code,  §  1645.  It  seems,  indeed,  that  the 
petitioners,  in  fact,  are  not  even  in  custody,  but  are  now  out 
on  bail.  They  have  no  ground  to  complain  in  any  particu- 
lar. Petition  Dismissed. 
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STATE  v.  DANIEL  GILCHRIST. 
Murder — Degree — Indictment — Counts — Vtrdict. 

1.  Where  a  bill  of  indictment  charged  a  murder  on  the  9th  of  February, 

1893,  prior  to  the  ratification  on  the  11th  of  February,  1803,  of  the 
act  dividing  murder  into  two  degrees,  and  the  evidence  was  that 
the  killing  was  "ona  Thursday  night "  in  that  month,  and  the  9th 
was  Thursday,  but  there  were  two  Thursdays  in  that  month  pre- 
ceding and  two  succeeding  the  9th,  it  will  be  assumed,  infawrtrti 
vitce,  that  the  crime  was  committed  after  the  ratification  of  said  act. 

2.  A  bill  of  indictment  following  the  form  authorized  by  chapter  58,  Acts 

of  1887,  and  using  the  words  "  feloniously,  wilfully  and  of  malice 
aforethought/'  charges  a  wilful,  deliberate  and  premeditated  kill- 
ing, which,  according  to  section  1,  ch.  85  of  the  Act  of  1893,  is  mur- 
der in  the  first  degree,  and,  as  the  highest  crime  is  charged,  the  law 
permits  a  verdict  of  guilty  of  this  crime,  or  of  murder  in  the  second 
degree  or  of  manslaughter. 

3.  In  such  case,  it  being  in  the  power  of  a  jury  to  render  either  one  of 

three  verdicts,  it  is  as  if  there  were  three  counts  in  the  bill,  and  it 
is  settled  that,  where  there  are  various  counts  in  an  indictment, 
and  testimony  is  offered  as  to  one  count  only,  and  there  is  a  gen- 
eral verdict  of  guilty,  the  verdict  will  be  presumed  to  have  been 
rendered  upon  the  count  to  which  the  evidence  was  applicable. 

4.  In  the  trial  of  an  indictment  following  the  form  authorized  by  chapter 

58,  Acts  of  18S7,  and  charging  that  the  accused  "  feloniously,  wil- 
fully and  with  malice  aforethought  did  kill  and  murder,"  etc.,  the 
evidence  was  that  the  accused  and  deceased  had  quarreled  and  that 
the  latter  had  made  threats,  and  the  only  evidence  as  to  the  man- 
ner of  killing  was  that  the  accused  had  concealed  himself  and  way- 
laid the  deceased,  striking  him,  as  he  passed,  on  the  head  with  an 
axe,  and  killing  him  instantly.  The  Court  charged  that  the  crime 
was  murder  or  nothing,  and  the  jury  found  accused  guilty  of  the 
felony  and  murder  in  the  manner  and  form  as  charged  in  the  bill 
of  indictment:  Held,  that,  upon  the  evidence,  only  a  verdict  of 
guilty  in  the  first  degree  was  warranted,  and  the  general  verdict 
was  in  response  to  the  charge  of  murder  in  the  first  degree  and 
determined  the  degree  in  accordance  with  the  Act  of  1893. 

Indictment  for  murder,  tried  at  September  Term,  1893,  of 
Richmond  Superior  Court,  before  Connor,  J. 
43 
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There  was  evidence  that  the  prisoner  and  the  deceased 
(Frank  McKoy)  had  some  difficulty  a  short  time  before  the 
homicide,  and  that  prisoner  had  made  threats  against  de- 
ceased. There  was  evidence  tending  to  show  that  prisoner 
killed  deceased  by  waylaying  the  road  on  which  deceased 
was  returning' from  his  work  at  night;  that  prisoner  con- 
cealed himself  behind  some  trees  on  the  side  of  the  road, 
and  as  deceased  was  passing  by  knocked  him  on  the  head 
with  an  axe,  killing  him  instantly.  This  was  the  only  evi- 
dence as  to  the  manner  of  the  killing. 

The  prisoner  asked  the  Court  to  instruct  the  jury  that  there 
was  no  evidence  of  murder  in  the  first  degree.  This  was 
refused,  and  the  Court  instructed  the  jury  that  the  prisoner 
was  guilty  of  murder  in  the  first  degree,  or  nothing. 

The  only  evidence  in  regard  to  the  time  of  the  killing  was 
that  it  was  committed  on  a  Thursday  night  in  February, 
1893.  The  indictment  charged  the  offence  to  have  been  com- 
mitted on  the  9th  of  February,  1893.  Thursday  was  the  9th 
of  February. 

The  jury  rendered  a  verdict  of  guilty  in  manner  and  form 
as  charged  in  the  indictment.  The  prisoner  moved  for  a  new 
trial  upon  the  ground  that  the  jury,  in  their  verdict,  did  not 
determine  whether  the  homicide  was  murder  in  the  first  or 
second  degree,  and  for  error  in  that  the  Court  refused  to  give 
the- instruction  asked  for.  The  motion  was  refused,  and  the 
prisoner  excepted.  A  motion  in  arrest  of  judgment  was  also 
made,  because  the  jury  did  not  determine,  in  their  verdict, 
whether  the  homicide  was  murder  in  the  first  or  second 
degree.    Prisoner  excepted,  and  appealed  from  the  judgment. 

The  Attorney  General,  for  the  State. 
No  counsel,1  contra. 

MacRae,  J.  (after  stating  the  facts):  The  bill  of  indict- 
ment was  drawn  under  the  form  authorized  in  chapter  58  of 
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the  Laws  of  1887,  and  reads  as  follows:  "The  jurors  for  the 
State,  upon  their  oath,  present  that  Daniel  Gilchrist,  late 
of  the  county  of  Richmond,  with  force  and  arms,  at  and  in 
said  county,  on  the  9th  day  of  February,  A.  D.  1893,  feloni- 
ously, wilfully  and  with  malice  aforethought  did  kill  and 
murder  one  Frank  McKay,  contrary  to  the  form  of  the  stat- 
ute in  such  case  made  and  provided,  and  against  the  peace 
and  dignity  of  the  State." 

At  the  time  of  the  passage  of  the  Act  of  1887  there  were 
no  degrees  in  the  crime  of  murder  in  this  State,  but  on  the 
11th  day  of  February,  1893,  an  act  was  passed  "to  divide  the 
crime  of  murder  into  two  degrees,  and  define  the  same." 
This  act  reads  as  follows: 

"Section  1.  All  murder  which  shall  be  perpetrated  by 
means  of  poison,  lying  in  wait,  imprisonment,  starving,  tor- 
ture or  by  any  other  kind  of  wilful,  deliberate  and  premed- 
itated killing,  or  which  shall  be  committed  in  the  perpetra- 
tion or  attempt  to  perpetrate  any  arson,  rape,  robbery,  burg- 
lary or  other  felony,  shall  be  deemed  to  be  murder  in  the  first 
degree,  and  shall  be  punished  with  death. 

"Sec.  2.  All  other  kinds  of  murder  shall  be  deemed  mur- 
der in  the  second  degree,  and  shall  be  punished  with  impris- 
onment of  not  less  than  two  nor  more  than  thirty  years  in 
the  penitentiary. 

"Sec.  3.  Nothing  herein  contained  shall  be  construed  to 
require  any  alteration  or  modification  of  the  existing  form 
of  indictment  for  murder,  but  the  jury  before  whom  the 
offender  is  tried  shall  determine  in  their  verdict  whether  the 
crime  is  murder  in  the  first  or  second  degree. 

"Sec.  4.  That  the  provisions  of  this  act  shall  not  apply  to 
any  crime  which  shall  have  been  committed  prior  to  the  rati- 
fication of  this  act,  and  shall  not  affect  the  existing  distinction 
between  murder  and  manslaughter,  nor  the  punishment  for 
manslaughter  as  now  provided  by  law. 

"Sec.  5.  That  this  act  shall  be  in  force  from  and  after  its 
ratification.     Ratified  the  11th  day  of  February,  1893." 
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It  will  be  noted  that  the  crime  is  alleged  in  the  bill  to  have 
been  committed  on  the  9th  day  of  February,  1893,  prior  to 
the  ratification  of  the  act  last  recited,  and  that  the  only  evi- 
dence as  to  the  time  of  the  homicide  fixed  it  on  a  Thursday 
night  in  February,  1893,  and  that  the  9th  of  February  was 
on  Thursday.  So  it  appears  that  there  were  two  Thursday 
nights  in  February  of  this  year  before  and  two  after  the  11th. 
It  will  be  assumed,  in  favor  of  human  life,  that  the  crime 
was  committed  after  the  passage  of  the  said  act. 

The  verdict  is  as  follows:  "That  they  find  the  prisoner  at 
the  bar,  Daniel  Gilchrist,  guilty  of  the  felony  and  murder  in 
the  manner  and  form  as  charged  in  the  bill  of  indictment." 
Section  3  of  the  Act  of  1893,  as  above  recited,  provides  that 
the  jury  before  whom  the  offender  is  tried  shall  determine  in 
their  verdict  whether  the  crime  was  murder  in  the  first  or 
second  degree. 

The  bill  of  indictment,  using  the  words  "feloniously,  wil- 
fully and  of  malice  aforethought"  charges  a  wilful,  deliberate 
and  premeditated  killing,  which,  according  to  section  1  of 
the  Act  of  1893,  is  murder  in  the  first  degree.  The  bill 
charges  the  highest  crime,  and  the  law  permits  a  verdict  of 
guilty  of  this  crime,  or  of  either  murder  in  the  second  degree 
or  of  the  felonious  slaying  called  manslaughter. 

The  verdict  should  be  taken  in  connection  with  the  charge 
of  his  Honor  and  the  evidence  in  the  case.  State  v.  Long,  7 
Jones,  24;  State  v.  Leak,  80  N.  C,  403;  State  v.  Thompson,  95 
N.  C,  596.  A  perusal  of  the  testimony,  as  stated  in  the  case 
on  appeal,  will  show  that  there  was  no  ground  for  the  prayer 
for  instruction  "that  there  was  no  evidence  of  murder  in  the 
first  degree,"  and  that  there  was  no  error  in  the  instruction 
that  he  was  guilty  of  murder  in  the  first  degree,  or  of  nothing. 

The  cases  cited  above  settle  that  where  there  are  various 
counts  in  a  bill  of  indictment,  and  testimony  is  offered  as  to 
one  count  only,  and  there  is  a  general  verdict  of  guilty,  the 
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verdict  will  be  presumed  to  have  been  rendered  upon  the 
count  to  which  the  evidence  was  applicable. 

As  the  jury  in  this  case,  upon  proper  evidence,  could  have 
rendered  either  one  of  three  verdicts  of  guilty,  it  is  as  if  there 
had  been  three  counts  in  the  bill— one  for  murder  in  the  first 
degree,  one  for  murder  in  the  second  degree,  and  one  for  man- 
slaughter. There  was  no  evidence  on  which  to  warrant  a  ver- 
dict of  guilty  of  murder  in  the  second  degree  or  of  man- 
slaughter. The  evidence,  if  believed,  would  warrant  only  a 
verdict  of  guilty  of  murder  in  the  first  degree,  and  that  is 
what,  in  manner  and  form,  is  charged  in  this  bill ;  and,  there- 
fore, the  general  verdict  was  in  response  to  the  charge  of  mur- 
der in  the  first  degree,  and  determined  the  degree  in  accord- 
ance with  the  statute.  We  are  not  unmindful  of  the  fact  that 
our  conclusion  is  apparently  at  variance  with  the  decisions 
of  the  Courts  of  several  other  State?,  and  with  section  2540 
of  Thompson  on  Trials,  but  an  examination  of  the  cases  cited 
will  show  quite  a  difference  in  the  words  of  their  statutes  and 
ours. 

The  bill  of  indictment  charging  murder  in  the  first  degree, 
this  verdict  determines  the  degree,  for  it  alleges  that  he  is 
guilty  as  charged.  Commonwealth  v.  Earl,  1  Wharton's  Penn. 
Rep.,  525. 

After  a  careful  examination  of  the  record,  we  find  that 
there  is  No  Error. 


STATE  v.  S.  REAVIS  et  al. 


Assault — Intent 


1.  Where  an  unequivocal  purpose  of  violence  is  accompanied  by  an  act 
which,  if  not  stopped  or  diverted,  will  be  followed  by  personal 
injury,  the  execution  of  the  purpose — the  battery — is  begun  and  a 
criminal  assault  is  committed;  therefore, 
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2.  Where  defendants— one  with  a  pistol  in  his  hand,  one  with  a  drawn 
sword,  and  one  with  a  pistol  in  his  pocket — went  to  the  door  of 
prosecutor's  house,  where  he  was  sitting,  with  the  admitted  pur- 
pose of  compelling  him  to  leave  his  home  and  accompany  them  to 
find  and  to  appear  as  a  witness  against  a  person  for  whom  they 
had  a  warrant  (they  not  being  officers  of  the  law,  and  haying  no 
warrant  or  subpoena  for  the  prosecutor),  and  told  him  that  he  had 
to  go  with  them,  and  ordered  him  to  do  so:  Held,  that  the  defen- 
dants were  guilty  of  an  assault,  though  they  were  prevented  from 
actually  doing  violence  to  his  person  by  the  interference  of  others. 

Criminal  action,  tried  before  Winston,  J.,  and  a  jury,  at 
May  Term,  1893,  of  Iredell  Superior  Court. 

The  defendants  and  one  Houston  Brown  were  indicted  for 
an  assault  with  a  deadly  weapon  on  one  Way.  There  was 
evidence  introduced  on  the  part  of  the  State  tending  to  prove 
the  guilt  of  all  of  the  defendants,  except  Brown,  and  as  to 
him,  a  not.  pros,  was  entered.  The  defendant  Reavis,  testify- 
ing in  his  own  behalf  and  in  behalf  of  the  other  defendants, 
said  that  they  had  a  warrant  for  the  Carson  boys,  and  went 
in  the  night  to  Way's  dwelling  to  get  him  to  go  and  show 
them  where  the  Carson  boys  were ;  had  met  Way  that  day, 
and  told  him  they  were  looking  for  them ;  he  said  he  had 
not  seen  them  in  two  weeks.  That  night  the  witness  and  the 
other  defendants,  Reynolds  and  Hays,  and  one  Miller  went 
in  the  yard  of  Way — went  in  one  step  of  the  door — called 
to  him,  and  told  him  he  bad  told  them  a  lie  that  day  when  he 
said  he  had  not  seen  the  Carson  boys  in  two  weeks,  and  l  that 
he  must  come  and  show  them  to  us,  that  the)'  had  come  for 
him  as  a  witness.'  He  admitted  that  they  stayed  near  the 
door  three  or  four  minutes;  that  he  had  out  his  pistol  in  his 
right  hand ;  that  defendant  Hays  was  two  or  three  steps  from 
him  with  a  drawn  sword  in  his  hand;  that  Miller  was  there 
with  a  pistol  in  his  pocket;  that  there  were  about  a  dozen 
men  of  their  crowd  near  by  in  the  road ;  that  Way  was  sit- 
ting down  near  the  door,  it  being  open,  when  the  defendants 
went  in  the  yard  and  to  the  door;  that  when  they  notified 
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Way  to  go  with  them,  etc.,  he  got  up  and  slapped  his  hand 
on  his  breast  and  told  them  to  shout;  that  his  wife  "acted 
like  a  wild  woman,"  and  ran  out  into  the  yard  and  "  screamed 
at  the  top  of  her  voice  ;"  Way  and  his  wife  ordered  them  to 
leave;  they  remained  near  the  door  three  or  four  minutes, 
and  in  the  yard  fifteen  minutes.  They  had  searched  the 
house  that  day.  The  noise  and  confusion  that  night  were 
very  great.  The  neighbors  came  in.  He  admitted  that  the 
defendants  (except  Brown)  and  Miller  went  to  the  house  to 
make  Way  go  as  a  witness,  if  he  resisted  them  and  was  not 
willing  to  go.  They  had  a  warrant  for  the  Carsons,  but  they 
had  neither  a  warrant  nor  a  subpoena  for  Way,  and  had  no 
warrant  when  they  searched  his  house.  They  were  not  offi- 
cers of  the  law.  The  other  defendants,  Reynolds  and  Hays, 
testified  in  substance  to  the  same  facts.  His  Honor  told  the 
jury  that  these  three  defendants  were  guilty  "  upon  their  own 
showing."  The  jury  rendered  a  verdict  of  guilty  against 
them,  and  they  appealed  from  the  judgment  pronounced. 

The  Attorney  General,  for  the  State. 
No  counsel,  contra. 

Burwell,  J  :  We  consider  what  his  Honor  told  the  jury  as 
equivalent  to  saying  to  them,  that  if  they  believed  what  the 
defendants  themselves  testified  was  true,  each  of  them  hav- 
ing given  the  same  account  of  the  affair,  they  should  return 
a  verdict  of  guilty  against  them.  Hence,  if  putting  the  con- 
struction most  favorable  to  them  upon  what  they  testified  to, 
we  find  that  they  were  guilty  of  an  assault  upon  the  prose- 
cutor Way,  they  are  not  entitled  to  a  new  trial. 

An  assault  is  defined  by  Judge  Gaston  in  Slate  v.  Davis, 
1  Ired.,  125,  to  be  "  An  intentional  attempt  by  violence  to  do 
an  injury  to  the  person  of  another."  It  is  elsewhere  said  to 
be  "  An  attempt  unlawfully  to  apply  any — the  least — actual 
force  to  the  person  of  another,  directly  or  indirectly."    1  Am. 
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&  Eng.  Enc.  Iaxw,  779.  In  the  case  cited  above  the  learned 
Judge  says  that  ''it  is  difficult  in  practice  to  draw  the  pre* 
cise  line  which  separates  violence  menaced  from  violence 
begun  to  be  executed,  for  until  the  execution  is  begun  there 
can  be  no  assault."  And  he  adds,  "  We  think,  however,  that 
where  an  unequivocal  pur|>ose  of  violence  is  accompanied 
by  any  act,  which,  if  not  stopped  or  diverted,  will  be  followed 
by  personal  injury,  the  execution  of  the  purpose  is  then 
begun,  the  battery  is  attempted."  Now,  in  the  case  before 
us,  each  of  the  defendants  stated  that  they  went  to  the  house 
of  the  prosecutor  to  make  or  force  him  to  leave  his  homeand 
accompany  them.  They  had  no  authority  to  do  this.  They 
purposed  by  force  or  fear  to  compel  him  to  go  where  thejr 
wished.  Their  intention  wa«,  they  admit,  to  do  this  great 
violence  to  his  person,  to  thus  falsely  imprison  him.  And 
false  imprisonment  generally  includes  au  assault  and  battery, 
and  always,  at  least,  a  technical  assault.  Stale  v.  Luwford,  81 
N.  C,  528.  We  have  proof,  then,  of  intended  violence  to  the 
person  of  the  prosecutor,  not  from  threatening  words  or  ges- 
tures, but  by  their  own  admission.  The  intention  is  une- 
quivocal. Was  this  unequivocal  purpose  of  violence  accom- 
panied by  any  act,  which,  if  it  had  not  been  stopped  or 
diverted,  would  have  been  followed  by  personal  injury?  If 
so,  according  to  the  high  authority  cited  above,  the  execu- 
tion of  the  purpose  was  begun,  and  there  was  an  assault. 

We  think  it  very  clear  from  their  own  statement  that  the 
unlawful  and  most  outrageous  acts  of  the  defendants  would 
have  been  followed  immediately  by  personal  injury  to  the 
prosecutor,  in  which  we,  of  course,  include  the  enforced  sub- 
jection of  his  body  through  fear  or  force  to  the  command  of 
the  defendants,  if  their  purpose  had  not  been  thwarted.  The 
three  defendants,  accompanied  by  another,  one  with  a  pistol 
in  his  right  hand,  one  with  a  drawn  sword,  and  one  with  a 
pistol  in  his  pocket,  went  to  the  door  of  the  prosecutor's  house, 
where  he  was  sitting.     All  that  is  needed  to  make  such  an 
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approach  to  a  mail  an  assault,  that  it  is  the  beginning  of  the 
execution  of  violence  to  his  person,  is  to  prove  that  there  was 
a  present  purpose  to  commit  such  violence.  That  purpose 
may  be  proved  by  the  words  or  gestures  of  the  armed  and 
advancing  party;  or,  if  1  he  approach  or  attack  is  made  in 
such  a  manner  as  to  put  a  reasonable  man  in  fear,  and  it 
doe9  put  him  in  fear,  that  will  establish  the  purpose  to  com- 
mit violence,  of  the  execution  of  which  the  act  is  the  begin- 
ning. Here  we  have  no  need  of  the  direct  attempt  or  offer 
to  shoot  or  strike  to  prove  the  purpose  to  commit  violence. 
They  admit  it,  and  themselves  testify  to  the  commission  of 
acts  in  the  immediate  presence  of  the  prosecutor,  which  could 
have  no  other  object  than  the  consummation  of  that  purpose. 
By  their  own  testimony  they  established  the  fact  that  they 
passed  "  the  line  that  separates  violence  menaced  from  vio- 
lence begun  to  be  executed,"  and,  therefore,  they  were  guilty 
of  an  assault.  No  Error. 


STATE  v.  E.  N.  S.  LEE. 

Peddler—  Selling  by  Samj>le  Without  License. 

1.  A  '•  peddler  "  is  one  who  sells  and  deli  vera  the  identical  goods  he  car- 

ries about  with  him. 

2.  One  who  seUs  ranges,  etc.,  by  sample  and  by  taking  orders  for  goods 

to  be  thereafter  delivered  and  paid  for,  is  not  indictable  for  failure 
to  pay  the  tax  imposed  upon  the  business  of  peddling  ranges,  etc.. 
by  section  28,  ch.  294,  Acts  of  18U3. 

Criminal  action,  tried  at  Fall  Term,  1893,  of  Yancey 
Superior  Court,  before  Boykin,  «/.,  and  a  jury. 

The  jury  returned  a  special  verdict,  upon  which  his  Honor 
adjudged  the  defendant  "  not  guilty,"  and  the  State  appealed. 

The  facts  are  stated  in  the  opinion  of  Associate  Justice 
Clark. 
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The  Attorney  General,  for  the  State  (appellant). 
Mr.  G.  S.  Ferguson,  for  defendant. 

Clark,  J.:  Whether  the  taxing  of  the  occupation  of  sell- 
ing "  clocks,  stoves  or  ranges,"  by  sample,  under  the  state  of 
facts  found  by  the  special  verdict  in  this  case,  and  whether 
to  do  so  would  be  an  interference  with  interstate  commerce, 
is  an  interesting  one.  There  are  cases  which  would  seem  to 
indicate  that  the  State  could  lawfully  collect  such  tax  upon 
the  facts  here  found  to  exist,  if  the  Legislature  had  seen  fit 
to  impose  it.  Machine  Co.  v.  Gage,  100  U.  S.,  676;  Slate  v. 
French,  109  N.  C,  722.  But  we  need  not  and  do  not  pass 
upon  that  point. 

The  tax,  for  the  failure  to  pay  which  the  defendant  is  on 
trial,  is  that  which  is  levied  by  section  28,  ch.  294,  Acts  1893, 
which  provides,  "On  every  itinerant  person  or  company 
peddling  clocks,  stoves  or  ranges,  fifty  dollars  annually  on 
each  wagon  (if  wagons  are  used)  in  each  county  where  he  or 
they  may  peddle.  If  wagons  are  not  used,  the  tax  shall  be 
paid  on  each  agent."  The  special  verdict  finds  that  the 
defendant  sold  the  ranges  by  a  sample  range  which  he  carried 
around  in  his  wagon,  and  that  he  "did  not  sell  any  sample 
range."  The  tax  is  laid  only  on  u  peddling,"  and  the  defen- 
dant did  not  peddle  his  ranges.  The  usual  and  ordinary 
significance  of  that  word  indicates  the  occupation  of  an  itin- 
erant vender  of  goods,  who  sells  and  delivers  the  identical 
goods  he  carries  with  him,  and  not  the  business  of  selling  by 
sample  and  taking  orders  for  goods  to  be  thereafter  delivered 
and  to  be  paid  for  wholly,  or  in  part,  upon  their  subsequent 
delivery.  Webster's  International  Dictionary  defines  "ped- 
dle— to  sell  from  place  to  place;  to  retail  by  carrying  around 
from  customer  to  customer;  to  hawk.  Hence,  to  retail  in 
very  small  quantities."  Also,  "  to  travel  about  with  wares 
for  sale;  to  go  from  place  to  place  or  from  house  to  house  for 
the  purpose  of  retailing  goods :  as,  to  peddle  without  a  license." 
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Worcester  defines  it  simply  "to  carry  about  and  sell;  to 
retail  as  a  peddler."  To  the  same  purport  are  the  other  dic- 
tionaries. 

As  the  defendant  did  not "  carry  about  and  sell "  the  ranges, 
but  sold  only  by  sample,  he  did  not  violate  the  statute  by 
failure  to  pay  the  tax  upon  the  business  of  "  peddling  ranges." 

No  Error. 


STATE  v.  J.  T.  WARREN. 


Practice — Appeal  from  Judgment  on  a  Plea  of  Guilty — Comti* 
tutional  Law — Freedom  of  Speech — Local  Police  Regulations. 

1.  Where  a  defendant  pleads  guilty,  his  appeal  from  a  judgment  thereon 

cannot  call  into  question  the  facts  charged,  nor  the  regularity  and 
correctness  of  the  proceedings,  but  brings  up  for  review  only  the 
question  whether  the  facts  charged  and  admitted  by  the  plea,  con- 
stitute an  offence  under  the  laws  and  Constitution. 

2.  An  act  of  the  Legislature  (ch.  42,  Acts  of  1891),  which  makes  it  unlaw- 

ful to  use  profane  language  to  the  disturbance  of  the  peace  on  the 
lands  of  the  Henrietta  Cotton  Mills  of  Rutherford  County,  is  not 
an  undue  interference  with  the  freedom  of  speech  guaranteed  by 
the  Constitution,  although  the  languageused  falls  short  of  being  a 
nuisance,  punishable  by  State  laws,  from  not  having  been  "com- 
mitted in  the  presence  and  hearing  of  divers  persons,  to  their 
annoyance,"  etc. 

3.  An  act  of  the  Legislature  making  it  unlawful  to  use  profane  language 

in  certain  localities,  being  a  police  regulation,  is  not  obnoxious  to 
the  Constitution  on  the  ground  that  it  is  not  uniform  and  in  effect 
over  the  whole  State.  Such  police  regulations  may  be  limited  in 
their  operation  to  such  localities  as  the  Legislature  may  prescribe, 
as  in  the  case  of  the  prohibition  of  the  sale  of  seed-cotton,  liquor 
and  other  commodities  in  certain  localities. 

The  defendant  was  convicted  on  his  plea  of  guilty,  before 
a  Justice  of  the  Peace,  of  a  violation  of  the  provisions  of 
chapter  42,  Acts  of  1891,  making  it  unlawful,  among  other 
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C^nty-  %lllrA^ld>  J ,  at  Spring  Term,  1893,  affirmed 

Coavtf'**13     0f  the  Justice  of  the  Peace,  and  defendant 
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tII„„u>u  General  and  John  Devertuz.  for  the  State. 
The  Atwrwy 

So  counsel  contra. 

RKf  J.:  The  defendant  was  arrested  upon  a  warrant 
ed  under  chapter  42,  Acts  1891,  for  "unlawful  and  wil- 
ful use  of  profane  and  indecent  language  that  did  disturb 
the  peace  on  the  lands  of  the  Henrietta  Mills."    On  the  trial 
before  the  Justice  of  the  Peace,  the  defeudant  pleaded  guilty, 
jje  was  fined  $50,  and  appealed.     The  sworn  complaint  was 
made  on  October  31,  1892,  and  the  warrant  issued  on  the 
same  day.     The  trial  was  had,  and  a  plea  of  guilty  was 
entered  on  November  3,  1892.     We  only  note  that  the  officer 
returned  the  warrant "  served  on  October  12,  1892,"  to  say 
that  this  was  a  palpable  inadvertence  of  no  purport,  since 
the  defendant  appeared  in  the  action.     If  pleaded  at  the  trial, 
the  Justice  should  have  granted  the  officer  leave  to  amend  the 
return.     The  Code,  §  908.     Not  being  pleaded,  the  plea  upon 
the  merits  cured  the  error  as  to  the  defendant. 

The  defendant  having  pleaded  guilty,  his  appeal  could 
not  call  in  question  the  facts  charged  nor  the  regularity  and 
correctness  in  form  of  the  warrant.  The  Code,  §  1183.  He 
is  concluded  as  to  these.  Though,  in  fact,  the  proceedings 
are  regular  in  form.  The  words  used  by  the  defendant  need 
not  have  been  set  out.  State  v.  Cainan,  94  N.  C,  880.  The 
appeal  could  only  bring  up  for  review  the  question  whether 
the  facts  charged,  and  of  which  the  defendant  admitted 
himself  to  have  been  guilty,  constitute  an  offence  punishable 
under  the  laws  and  Constitution.  Wharton  Cr.  Pr.  &  PL, 
9th  Ed.,  §413.     The  record  proper  states  that  in  the  Superior 
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Court  the  defendant  was  tried  by  jury  and  found  guilty.  But, 
having  pleaded  guilty,  the  effect  of  the  appeal  could  only 
be  to  test  the  validity  of  the  statute.  In  fact,  the  judgment 
was  arrested  by  the  Court  upon  the  ground  that  the  act  of 
the  Legislature  was  unconstitutional.  There  are  two  grounds 
upon  which  the  unconstitutionality  of  the  statute  may  be 
urged :  First,  that  it  is  an  interference  with  the  freedom  of 
speech.  The  Legislature  could  have  empowered  a  munici- 
pality to  make  the  use  of  such  language  punishable  by  its 
ordinances,  when  it  falls  short  of  being  a  nuisance,  punish- 
able by  State  law,  from  not  having  been  "committed  in  the 
presence  and  hearing  of  divers  persons,  to  their  annoyance," 
etc.  State  v.  Cainan,  94  N.  C,  880 ;  State  v.  Debnam,  98  N.  C, 
712.  Of  course  the  Legislature  could  do  this  directly,  if  it 
could  do  it  indirectly,  as  by  authorizing  a  municipality  to 
make  an  ordinance  to  that'effect.  Secondly,  it  may  be  urged 
that  this  is  a  criminal  law,  and  hence  must  be  uniform  and 
take  effect  over  the  whole  State.  But,  on  the  contrary,  it  is 
a  police  regulation,  and  hence  may  be  limited  in  its  opera- 
tion to  such  localities  as  the  Legislature  may  prescribe.  The 
distinction  between  the  two  has  been  too  often  pointed  out 
to  require  reiteration.  Such  public  local  acts  have  been  often 
sustained  by  this  Court,  in  cases  of  prohibition  of  sale  of 
seed  cotton  in  certain  counties,  of  intoxicating  liquors  in  pre- 
scribed localities,  or  the  sale  of  certain  commodities  in  places 
named,  without  being  weighed,  and  the  like.  These  prece- 
dents and  the  reasons  for  the  distinction  drawn  are  given  by 
Avery,  J.,  in  State  v.  Moore,  104  N.  C,  714,  which  is  cited 
and  approved  in  State  v.  Moore,  at  this  term. 

The  Court  should  have  overruled  the  motion  in  arrest,  and 
affirmed  the  judgment,  the  defendant  having  pleaded  guilty 
before  the  Justice.  This  case  differs  from  State  v.  Koonce, 
108  N.  C,  752.  There  the  defendant  pleaded  not  guilty.  Hav- 
ing been  convicted,  he  moved  in  arrest  of  judgment.  This 
being  denied,  he  appealed.     The  Court  properly  held  that  on 
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such  appeal  the  whole  case  was  open  and  the  trial  was  de 
novo  (The  Code,  §900),  and  not  restricted  to  the  motion  in 
arrest  of  judgment.  But  here,  the  defendant  has  restricted 
himself  by  his  plea  of  guilty.  There  can  be  no  facts  left 
open  for  consideration  by  a  jury  after  such  plea,  and  the  sole 
question  for  review  is  the  legal  one  which  we  have  discussed. 
The  judgment  of  the  Superior  Court  is  set  aside,  and  the 
case  is  remanded  that  judgment  may  be  entered  below  affirm- 
ing the  sentence  of  the  Justice  of  the  Peace. 

Reversed. 


STATE  v.  N.  W.  SPRAY  et  al. 

Indictment — Disturbing  Public  School. 

1.  Where,  in  the  trial  of  an  indictment  under  section  2592  of  The  Code 

for  disturbing  or  interrupting  a  public  school,  it  appeared  that  the 
defendants,  claiming  the  right  to  occupy  a  school-house,  refused 
to  surrender  it  to  one  who  had  been  elected  to  teach  a  public  school 
thereat  and  thus  prevented  a  school  being  held  there:  Held,  that 
defendants  were  not  guilty  of  interrupting  or  disturbing  a  public 
school. 

2.  It  is  not  necessary  to  enter  a  formal  verdict  in  accordance  with  the 

opinion  of  the  Court  on  a  special  verdict  rendered  by  the  jury. 

The  defendants  were  tried  and  convicted  before  a  Justice 
of  the  Peace  on  a  warrant  issued  for  a  violation  of  section 
2592  (interrupting  and  disturbing  a  public  school),  and  on 
the  trial  on  appeal,  before  Graves,  «/.,  at  Spring  Term,  1893, 
of  Swain  Superior  Court,  the  jury  rendered  a  special  verdict 
as  follows  : 

"The  Big  Cove  Indian  School-house  was  built,  as  to  the 
walls  and  roof  thereof,  by  the  Cherokee  Indians,  and  the 
building  thus  made  was  paid  for  out  of  the  common  school 
fund;  the  building  was  fiuished  and  furnished  under  the 
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direction  of  the  Society  of  Friends,  and  paid  for  partly  out 
of  the  church  fund  and  partly  out  of  money  furnished  by 
the  United  States  for  that  purpose.     There  was  in  the  house 
a  box  of  books,  the  property  of  the  defendant  Spray.    The 
school-house  had  been  under  the  supervision  of  the  Society 
of  Friends  as  a  day  school,  and  had  been  leased,  so  far  as 
their  right  extended,  to  their  agent  Spray.     There  had  not 
been  any  school  taught  there  since  May,  1892.    The  house 
was  after  that  taken  possession  of  by  the  committeemen  of 
the  common  school,  and  in  December,  1892,  they  employed 
Lula  Hayes  to  teach  the  school  for  Indians  in  that  house, 
and  she  went  in  and  began  to  teach.     After  she  had  taught 
three  or  four  days  the  defendant  Spray  went  to  the  school- 
house  and  notified  her  that  she  could  not  occupy  the  house 
to  teach  in  until  the  property  rights  were  adjusted,  and  for 
a  few  days  the  said  Lula  Hayes  did  not  teach  therein.     She 
began  to  teach  in  the  same  house  on  the  11th  December, 
1892,  and  taught  three  days.     On  the  morning  of  December 
12,  she  went  to  the  school-house  for  the  purpose  of  continu- 
ing to  teach  her  school,  and  found  the  house  occupied  by  the 
defendants.    She  asked  to  be  allowed  to  occupy  the  house, 
and  proceed  to  teach  her  school,  when  the  defendant  Spray 
forbade  her  and  said  she  should  not.    James  Blyth,  one  of 
the  defendants,  was  in  the  house.     By  the  conduct  of  the 
defendants  she  was  prevented  from  occupying  the  said  school- 
house  and  prevented  from  teaching  therein.     There  were  no 
pupils  present  at  the  time  she  was  so  prevented,  and  none 
came  to  the  house  before  she  left;  but  on  leaving  she  met 
three  scholars  on  their  way  to  school,  being  about  a  mile 
from  the  school-house." 

Upon  this  special  finding  of  facts  his  Honor  adjudged  the 
defendants  not  guilty,  and  the  Solicitor,  for  the  State,  ap- 
pealed. 

No  formal  verdict  of  not  guilty  was  entered. 
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Tlw  Attorney  General,  for  the  State. 
No  counsel,  contra. 

Burwell,  J.:  We  concur  with  his  Honor  in  the  opinion 
that  the  facts  found  by  the  special  verdict  do  not  constitute 
a  violation  of  section  2592  of  The  Code,  which  makes  it  a 
misdemeanor  to  wilfully  interrupt  or  disturb  any  public 
school.  The  act  of  the  defendant  may  have  prevented  the 
coming  together  of  the  school,  meauing  thereby  an  assem- 
blage of  pupils  and  teachers,  but  it  cannot  be  said  that  it 
interrupted  or  disturbed  such  an  assemblage.  The  statute 
was  contrived  to  put  the  schools  of  the  State  under  the  pro- 
tection awarded  by  law  to  religious  assemblages,  and  the 
principles  that  govern  the  prosecution  of  persons  charged 
with  disturbing  religious  meetings  (State  v.  Jacob*,  103  N.  G, 
397)  must  control  this.  There  was  no  formal  verdict  of  not 
guilty  in  accordance  with  the  opinion  of  the  Court,  as  seems 
to  be  required  by  the  ruling  in  State  v.  Moore,  107  N.  C,  770, 
and  State  v.  Monger,  ibid.,  771.  This  is  not  necessary  since 
the  decision  in  Stat*  v.  Ewing,  108  N.  C,  775,  which  has 

established  what  is  the  better  practice. 

No  Error. 


STATE  v.  PETER  DeGRAFF. 

Indictment — Motion  to  Quash  After  Plea—  Grand  Juror — Petit 
Juror,  Qualification  of — Admission  by  Prisoner — Caution  to 
Prisoner  by  Committing  Magistrate — Expert  Witness — Com- 
parison of  Handwritings — Newly  Discovered  Testimony — Neiv 
Trial. 

1.  A  motion  to  quash  a  bill  of  indictment  for  the  disqualification  of  a 
grand  juror,  if  made  before  plea,  will  be  granted  as  a  matter  of 
right,  but  if  made  after  plea  it  may  be  granted  or  not,  in  the  sound 
discretion  of  the  trial  Judge;  and,  in  the  latter  case,  if  the  motion 
be  declined  without  the  assignment  of  any  reason,  it  will  be 
assumed  that  such  discretion  was  exercised,  and  no  appeal  will  lie. 
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2.  Where  a  petit  juror,  upon  being  challenged  and  examined,  declared 

that  his  opinions,  adverse  to  the  prisoner,  had  been  founded  on 

rumor  only,  and  that,  after  hearing  the  evidence,  he  could  render 

I  a  fair  and  impartial  verdict,  an  exception  to  the  finding  of  the 

Court  that  he  was  impartial  cannot  be  sustained. 

|  3.  The  fact  that  an  officer  pointed  his  pistol  at  the  accused  to  effect  his 

arrest,  advising  him  to  give  up,  does  not  render  incompetent  the 
|  subsequent  admissions  of  the  prisoner,  especially  since  no  threats 

1  or  promises  were  made  to  induce  them,  and  the  conduct  of  the 

|  prisoner  showed  that  he  had  no  actual  fear  of  violence. 

|  4.  Where,  at  the  commencement  of  the  examination  of  a  prisoner  before 

the  committing  magistrate,  the  former  was  "duly  warned  and  told 
that  he  need  not  say  anything  unless  he  wanted  to,  and  it  would 
not  be  used  against  him  if  he  did  not  testify,  and  it  was  dangerous 
to  go  on  the  stand,"  etc.:  Held,  that  the  warning  so  given  was  a 
substantial  compliance  with  the  requirements  of  the  statute  (sec- 
tion 1146  of  The  Code),  which  provides  that  the  magistrate  shall 
inform  the  prisoner  that  he  may  refuse  to  answer  any  question  put 
to  him,  and  that  such  refusal  shall  not  be  used  to  his  prejudice. 
It  is  not  necessary,  in  giving  such  caution,  that  the  exact  language 
of  the  statute  should  be  used. 

5.  Where  a  witness,  offered  as  an  expert,  testified  that  he  had  been  a 

bookkeeper  for  many  years,  was  secretary  and  treasurer  of  the 
city  and,  as  such,  it  was  his  duty  to  compare  handwritings  to 
determine  which  are  genuine  and  which  are  not,  had  been  in  the 
business  fifteen  years,  and  that  his  experience  had  been  such  that 
he  could  compare  a  paper  with  one  known  to  be  genuine  and  deter- 
mine the  genuineness  of  the  former:  Held,  that  the  witness  was 
properly  qualified  as  an  expert  and  competent,  as  such,  to  compare  a 
signature  admitted  to  be  the  prisoner's  with  one  attached  to  a  paper 
found  on  the  person  of  the  deceased. 

6.  Where  a  witness  testified  that  he  had  been,  four  or  five  years,  Register 

of  Deeds,  had  occasion  to  examine  signatures,  was  frequently  called 
on  to  prove  signatures  of  deceased  persons  in  the  Clerk's  office,  used 
magnifying  glasses  to  detect  erasures,  and  had  such  experience  that 
he  could  compare  a  writing  with  one  known  to  be  genuine  and 
determine  the  genuineness  of  the  former:  Held,  that  he  was  prop- 
erly qualified  and  competent  as  an  expert  to  make  such  comparison. 

7.  An  admittedly  genuine  signature  to  an  affidavit  made  by  an  accused 

person  in  the  case  in  which  he  is  being  tried  is  a  proper  criterion 
for  the  comparison  of  incriminating  writings  purporting  to  be 
signed  by  him. 

44 
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8.  Testimony  evoked  on  the  cross-examination  of  a  witness  by  a  prisoner 

on  trial  cannot  form  the  ground  of  an  exception,  especially  when 
it  is  immaterial  and  in  no  view  prejudicial  to  the  prisoner. 

9.  The  granting  of  a  new  trial  upon  newly  discovered  testimony  is,  in  the 

absence  of  gross  abuse,  within  the  discretion  of  the  trial  Judge, 
and  a  refusal  to  exercise  such  discretion  is  not  reviewable  upon 
appeal.  Such  discretion  will  not  be  exercised  where  the  new  tes- 
timony is  merely  cumulative  or  only  tends  to  contradict  or  dis- 
credit the  opposing  witness;  hence,  where  the  newly  discovered 
evidence  upon  which  a  new  trial  was  asked  by  the  prisoner  was 
that  a  witness  for  the  State  had,  before  trial,  spoken  in  hostile 
terms  of  the  prisoner  and  wished  for  his  conviction,  the  discretion 
of  the  Judge  was  properly  exercised  by  refusing  the  motion. 

10.  Where  the  facts  are  not  found  by  the  trial  Judge  and  spread  upon 

the  record,  affidavits  of  grounds  for  a  new  trial  cannot  be  consid- 
ered in  this  Court  in  reviewing  the  refusal  of  the  motion. 

Indictment  for  murder,  tried  before  Winston,  J.,  and  a  jury, 
at  August  Term,  1893,  of  Forsyth  Superior  Court. 

The  defendant  was  convicted  and  appealed.  The  excep- 
tions, etc.,  upon  which  the  appeal  was  based  are  stated  in  the 
opinion  of  Chief  Justice  Shepherd. 

The  Attorney  General,  for  the  State. 
No  counsel,  contra. 

Shepherd,  C.  J.:  The  prisoner  was  indicted  for  the  mur- 
der of  one  Ellen  Smith,  and,  after  his  arraignment,  moved 
to  quash  the  indictment,  on  the  ground  that  one  of  the  grand 
jurors  was  a  cousin  of  the  deceased  and  therefore  disquali- 
fied to  participate  in  the  finding  of  the  bill. 

In  State  v.  Gardner,  104  N.  C,  739,  it  is  held  that,  if  a  motion 
to  quash  for  the  disqualification  of  a  grand  juror  is  made 
before  plea,  the  prisoner  has  a  right  to  have  the  motion 
granted,  but  if  the  motion  be  made  after  plea,  but  before  the 
jury  is  impaneled,  it  may  be  granted  or  not,  in  the  sound  dis- 
cretion of  the  Judge;  and  in  such  latter  case,  if  the  motion 
is  simply  declined  without  the  assignment  of  any  reason,  it 
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will  be  assumed  that  such  discretion  was  exercised,  and  no 
appeal  will  lie  from  the  ruling.  The  exception,  therefore,  to 
the  refusal  of  the  motion  is  without  merit. 

Two  of  the  petit  jurors  were  challenged  and,  after  exam- 
ination, the  Court  found  that  they  were  impartial,  and  they 
were  sworn.  It  appears  that  their  opinions,  adverse  to  the 
prisoner,  were  based  upon  rumors  only,  and  they  both  stated 
that,  after  hearing  the  testimony,  they  could  render  a  fair 
and  impartial  verdict.  The  exceptions  to  the  rulings  of  the 
Court  upon  the  question  of  indifferency,  based  upon  such 
examination,  cannot  be  sustained.  State  v.  Ellington,  7  Ired., 
61 ;  Slate  v.  Collins,  70  N.  C,  243 ;  Busbee's  Digest,  336  and  337. 

In  the  course  of  the  trial  certain  confessions  were  offered 
by  the  State,  and  their  admission  was  excepted  to  because  of 
alleged  threats  made  by  the  witness  on  the  occasion  of  the 
arrest  of  the  prisoner.  The  witness,  Adams,  a  policeman, 
testified  as  follows:  "I  went  to  help  arrest  the  prisoner;  the 
Sheriff  and  two  others  went  along;  saw  prisoner  at  the  win- 
dow of  Russell's  house  at  about  12  o'clock  at  night;  he  pulled 
the  curtain  back.  I  said  to  the  prisoner, '  Peter,  you  had  just 
as  well  give  up;  you  may  get  one  of  us,  but  we  will  get  you/ 
We  went  in,  and  I  pointed  my  pistol  at  the  prisoner;  pris- 
oner had  three  heavy  pistols  and  fifty  two  rounds  of  car- 
tridges in  a  trunk  by  the  bed.  After  the  prisoner  put  on  his 
clothes  he  began  to  make  fun  of  us  for  coming  after  him  with 
little  popguns  (we  had  Smith  &  Wesson's  pistols).  He  said, 
'Let  me  show  you  some  pistols,'  and  he  showed  us  these  three 
large  pistols.  He  rode  behind  me  on  a  horse  to  Winston ; 
he  was  not  frightened,  nor  was  he  tied.  No  threats  were 
made  to  him,  and  no  promises,  and  his  statements  were  vol- 
untary." The  witness,  at  another  stage  of  the  trial,  was 
examined  again  upon  this  subject,  but  his  testimony  was  sub- 
stantially the  same.  The  witness  then  testified  to  declara- 
tions made  by  the  prisoner  concerning  his  flight  to  Roanoke 
and  New  Mexico,  and  his  subsequent  return  to  this  State. 
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It  is  hardly  necessary  to  cite  authority  in  support  of  the 
ruling  of  the  Court.  The  single  circumstance  of  pointing 
the  pistol  at  the  prisoner,  in  connection  with  the  language  of 
the  witness,  indicating  that  it  was  done  only  for  the  purpose 
of  effecting  the  arrest,  very  clearly  would  not  have  author- 
ized the  exclusion  of  the  declarations  subsequently  made; 
and  especially  is  this  so  in  view  of  the  conduct  of  the  pris- 
oner, showing  that  he  had  no  actual  fear  of  violence,  and 
also  because  of  the  entire  absence  of  any  circumstances  what- 
ever that  were  likely  to  produce  such  an  apprehension. 

It  appears  that  when  the  officer  was  on  the  porch  of  the 
house  where  the  prisoner  was  staying,  the  owner  inquired 
who  it  was.  It  also  appears  that  the  prisoner  was  in  the 
room  and  heard  the  remark.  The  remark  was  harmless,  but, 
had  it  been  otherwise,  having  been  made  in  the  presence  of 
the  prisoner,  it  was  plainly  admissible.  State  v.  Lvdwick, 
Phillips,  401.  This  exception,  like  several  others,  is  so  trivial 
that,  but  for  the  gravity  of  the  charge,  it  would  be  overruled 
without  comment. 

Neither  is  there  any  force  in  the  objection  to  the  admission 
of  the  statements  of  the  prisoner  before  the  committing  mag- 
istrate. The  testimony  upon  this  point  is  that  "  he  was  duly 
warned — told  that  he  need  not  say  anything  unless  he  wanted 
to,  and  it  would  not  be  used  against  him  if  he  did  not  tes- 
tify, and  it  was  dangerous  to  go  on  the  stand,"  etc.  It  is  well 
settled  that,  in  cautioning  the  prisoner,  under  such  circum- 
stances it  is  not  necessary  that  the  exact  language  of  the 
statute  (The  Code,  §1146)  should  be  used.  A  substantial 
compliance  is  sufficient,  and  such  was  the  case  in  the  present 
instance.     State  v.  Rogers,  112  N.  C,  874. 

Equally  untenable  is  the  objection  to  the  testimony  touch- 
ing the  general  character  of  the  witness  Davis,  and  the  same 
is  true  as  to  the  question  asked  the  said  witness,  whether  the 
prisoner  told  him  where  the  deceased  was  at  a  certain  time. 
The  witness  gave  a  negative  answer;  and,  even  if  the  ques- 
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tion  were  objectionable  (and  we  do  not  see  that  it  is),  the 
prisoner  could  not  have  been  prejudiced  thereby. 

The  State  introduced  a  letter  found  in  the  bosom  of  the 
dead  woman,  and  introduced  Wilson  as  an  expert  to  prove 
that  the  said  letter  was  in  the  handwriting  of  the  prisoner. 
Wilson  being  examined  by  the  Court  a9  to  his  qualifications 
as  an  expert,  testified  as  follows:  "Was  bookkeeper  many 
years.  Am  secretary  and  treasurer  of  the  city.  It  is  my 
duty  as  such  to  compare  handwritings  to  see  which  are  gen- 
uine and  which  are  not ;  to  examine  checks  and  drafts;  have 
been  in  the  business  fifteen  years;  I  have  had  such  experi- 
ence in  the  business  of  inspecting  handwritings  that  I  can 
compare  a  paper  with  one  whose  genuineness  is  known  and 
tell  if  the  former  paper  is  genuine.,,  His  Honor  held  that 
the  witness  had  been  properly  qualified  as  an  expert,  and  the 
prisoner  excepted.  The  witness  was  then  handed  an  affida- 
vit made  by  the  prisoner  in  this  case,  the  signature  to  which 
was  admitted  to  be  genuine,  and  the  witness  was  permitted 
to  c'ompare  the  same  with  the  letter,  and  to  give  his  opinion 
as  to  whether  the  letter  was  in  the  handwriting  of  the  pris- 
oner, and  the  prisoner  excepted. 

Another  witness,  J.  P.  Stanton,  was  also  examined,  and 
gave  similar  testimony.  He  testified  in  reference  to  his 
competency  as  an  expert  as  follows:  "Have  been  four  or  five 
years  Register  of  Deeds  of  the  county;  had  occasion  to  exam- 
ine signatures;  frequently  called  on  to  prove  signatures  in 
Clerk's  office  of  dead  men's  names;  used  magnifying  glas3 
to  detect  erasures;  have  had  such  experience  that  I  can 
compare  a  writing  with  one  admitted  to  be  genuine  and  tell 
if  the  latter  is  genuine."  All  of  the  exceptions  addressed  to 
the  admission  of  this  testimony  are  so  fully  discussed  in  the 
elaborate  opinion  of  this  Court  in  Tunstall  v.  Cobb,  109  N.  C, 
316,  that  it  is  only  necessary  to  refer  to  it  as  decisive  author- 
ity as  to  the  qualification  of  these  witnesses  as  experts,  and 
in  support  of  the  ruling  under  which  they  were  permitted  to 
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state  their  opinions,  based  upon  the  comparison  of  the  writ- 
ings in  evidence.  See  also  Yates  v.  Yates,  76  N.  C,  142,  and 
Fuller  v.  Fox,  101  N.  C,  119. 

The  testimony  as  to  Ray's  leaving  after  the  homicide  was 
evoked  by  the  prisoner  upon  cross-examination,  and  cannot 
form  a  ground  of  exception.  It  seems,  however,  to  have  been 
immaterial,  and  in  no  view  could  it  have  prejudiced  the 
prisoner. 

After  the  verdict  the  prisoner  moved  for  a  new  trial,  on 
the  ground  of  newly  discovered  evidence,  which  was  to  the 
effect  that  one  Brewer,  a  witness  for  the  State,  had  before  the 
trial  expressed  himself  in  very  bitter  terms  against  the  pris- 
oner, stating  in  effect  that  he  desired  his  conviction,  etc.  The 
affidavit  also  states  that  the  prisoner  did  not  know  of  the 
hostility  of  said  witness  until  after  the  counsel  had  argued 
the  case.  It  is  well  settled  that  the  granting  of  a  new  trial 
upon  newly  discovered  evidence  is,  in  the  absence  of  gross 
abuse,  a  matter  within  the  discretion  of  the  Court,  and  that 
its  refusal  to  do  so  is  not  reviewable  upon  appeal.  It  is  also 
well  established  that  the  Court  will  not  exercise  such  a  dis- 
cretion where  the  new  testimony  is  merely  cumulative  or,  as 
in  this  case,  only  tends  to  contradict  or  discredit  the  opposing 
witness.  Therefore,  even  if  the  ruling  of  his  Honor  were  the 
subject  of  review,  we  would  have  but  little  hesitation  in  sus- 
taining it.  State  v.  Starnes,  97  N.  C,  423 ;  Carson  v.  Dellinger, 
90  N.  C,  226;\Broum  v.  Mitchell,  102  N.  C,  347.  It  may  be 
observed  in  passing  from  this  exception  that  there  was  abun- 
dant evidence,  besides  the  testimony  of  Brewer,  to  support 
the  conviction  of  the  prisoner,  and  that  the  hostility  of  this 
witness,  if  known  to  the  jury,  would  very  probably  have  had 
no  influence  upon  the  verdict. 

The  remaining  question  to  be  considered  grows  out  of  the 
affidavit  of  one  Hudson,  to  the  effect  that  two  of  the  jurors 
who  tried  thejcase  had  on  several  occasions  before  the  trial 
expressed; the  opinion  that  the  prisoner  was  guilty,  and  that 
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the  affiant  did  not  inform  either  the  prisoner  or  his  counsel 
of  the  fact.  It  is  stated  in  the  motion,  but  not  in  the  affida- 
vit, that  these  jurors  made  a  contrary  statement  on  the  voire 
dire.  His  Honor  overruled  the  motion,  but  found  no  facts, 
and  it  is  settled  by  repeated  decisions  that  where  the  facts 
are  not  found  the  affidavits  cannot  be  considered  in  this 
Court.  In  State  v.  Goodwin,  5  Ired.,  401,  Chief  Justice  Ruf- 
pin  discussed  the  question  very  elaborately  and  adopted  the 
above  conclusion  as  "  unavoidable."  In  that  case  the  prisoner 
was  convicted  of  murder,  and  moved  for  a  new  trial,  on  affi- 
davits tending  to  show  improper  conduct  on  the  part  of  the 
jury.  The  Chief  Justice  said  :  "  It  is  not  in  the  power  of  this 
Court  to  look  into  the  affidavits,  or,  at  least,  to  act  on  them. 
One  would  think  this  must  be  understood  upon  a  moment's 
reflection  on  the  nature  of  the  jurisdiction  of  the  Court.  In 
matters  of  common"  law  it  is  strictly  a  Court  of  errors,  and 
can  only  review  the  matters  of  law.  We  cannot,  therefore, 
go  out  of  the  record,  or  pay  any  regard  to  affidavits,  for  the 
evidence  forms  no  part  of  the  record.  A  record  is  constituted 
of  the  pleadings,  the  acts  of  the  parties  in  Court  and  the  acts 
and  doings  of  the  jury  and  Court  thereon.  If  advantage  is 
sought  by  any  extrinsic  matter  which  occurs  at  the  trial  or 
in  the  course  of  proceeding,  it  must  be  put  in  the  record  as 
a  fact  or  be  stated  in  an  exception,  and  not  left  to  be  collected 
by  this  Court  upon  evidence.  This  evidence  is  directed 
exclusively  to  the  Judge  who  tried  the  cause,  and  his  deter- 
mination on  it  is  conclusive.  He  ought  not  to  state,  there- 
fore, the  evidence  submitted  to  him,  but  his  judgment  as  to 
the  fact  itself,  which  the  evidence  was  offered  to  establish. 
*  *  *  When,  therefore,  a  motion  is  made  to  vacate  a 
verdict  for  certain  alleged  causes,  the  first  thing  is  to  ascer- 
tain whether  the  alleged  causes  really  exist,  for,  until  the 
facts  be  found,  no  question  of  law  can  arise,  and,  as  this  Court 
is  confined  to  the  consideration  of  the  matter  of  law  only, 
we  can  in  such  case  do  nothing,     *     *     *     and,  therefore, 
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acting  judicially,  we  must  assume  that  the  application  was 
unsupported  in  point  of  fact,  though  we  might  in  our  private 
judgment  think  there  was  evidence  before  the  Judge  on  which 
be  might  or  ought  to  have  found  (he  fact"  in  favor  of  the 
prisoner's  contention. 

In  Rhinehart  v.  Potts,  7  I  red.,  403,  the  motion  for  a  new 
trial  for  gross  misconduct  of  the  jurors  was  based  upon  an 
uncontradicted  affidavit,  and  Daniel,  J  ,  in  delivering  the 
opinion  of  the  Court,  said :  "  The  case  sent  up  here  only  states 
(as  in  the  present  case)  that  (he  Court  refused  the  motion/' 
We  do  not  know  upon  what  grounds  the  Judge  refused  the 
said  motion;  it  may  have  been  because  he  did  not  believe  the 
affidavit  of  Dowdle.  The  defendant  did  not  pray  the  Court 
(o  give  the  reason  for  rejecting  the  motion,  and  we  cannot  see 
that  it  was  in  fact  overruled  against  law.  We  cannot  say 
there  was  any  error  in  the  judgment  of  the  Judge  on  this 
part  of  the  case.  We  have  often  stated  that  this  Court  can- 
not act  upori  affidavits  offered  in  the  Court  below." 

In  State  v.  Smallwood,  78  N.  C,  560,  after  a  conviction  for 
murder,  the  prisoner  made  a  similar  motion,  based  upon 
uncontradicted  affidavits  and  the  Court,  on  the  authority  of 
the  above  decisions,  held  that  it  would  not  look  into  the  affi- 

■ 

davits.  Bynum,  J.,  in  delivering  the  opinion,  said:  "They 
(the  Court)  only  decide  upon  the  record  presented  to  them, 
and,  therefore,  if  such  motion  is  designed  to  be  submitted  to 
their  revision,  the  facts  must  be  ascertained  by  the  Court 
below  and  spread  upon  the  record.  That  has  not  been  done 
in  this  case."  This  point  was  recently  before  the  Court  in 
State  v.  Best,  111  N.  C,  638,  in  which  the  authority  of  the 
foregoing  cases  was  again  recognized  and  approved,  and  we 
think  that  no  rule  of  practice  is  better  established  in  this 
State.  The  prisoner  is  required,  under  this  rule,  to  request 
a  finding  of  facts,  and,  if  this  is  refused  and  there  is  any 
phase  of  the  testimony  which  presents  a  legal  and  not  merely 
a  discretionary  ground  for  a  new  trial,  it  seems  that  it  will 
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be  awarded  by  this  Court.  While  this  requirement  of  the 
prisoner  may  be  attended,  in  some  instances,  with  injustice 
by  reason  of  his  neglect,  yet  it  would  seem  to  be  no  more 
than  the  application  of  the  general  principle  that  all  motions 
and  exceptions  must,  even  at  the  peril  of  life,  be  taken  in 
apt  time.  We  cannot,  however,  forbear  repeating  the  earnest 
injunction  of  Chief  Justice  Ruffin,  that  the  facts  be  found 
in  motions  of  this  nature,  whether  requested  by  the  prisoner 
or  not.  In  the  present  case,  the  Judge,  in  view  of  all  the 
circumstances,  may  have  acted  wisely,  supposing  he  was 
vested  with  discretionary  power  under  the  ruling  in  Spier  v. 
Fulghum,  67  N.  C,  18  (a  point  which  it  is  unnecessary  to 
decide),  or  he  may  have  concluded  that  the  affidavit  was 
unworthy  of  belief,  or  that  no  challenge  was  in  fact  made  to 
the  jurors.  Slate  v.  Ptrkins,  66  N.  C,  126  ;  Baxter  v.  Wilson, 
95  N.  C..  137. 

However  this  may  be,  we  are  not,  under  the  rule  to  which 
we  have  referred,  and  which  has  ever  been  so  rigidly  followed, 
permitted  to  act  upon  the  affidavit  offered  by  the  prisoner. 
Until  the  rule  is  relaxed,  the  only  remedy  to  be  found  in  a 
meritorious  case,  is  in  the  executive  department  of  the  gov- 
ernment. 

After  a  patient  and  careful  investigation  of  the  record,  we 
have  been  unable  to  discover  any  error  in  the  rulings  of  the 
Court,  and,  in  view  of  the  whole  testimony,  we  see  no  reason 
for  disturbing  the  verdict.  Affirmed. 


STATE  v.  T.  L.  MOORE. 

Constitutional  Law — Taxation — PriviUge  License — Uniform- 
ity— Police  Regulation — Excessive  License  Fee. 

1.  Uniformity,  in  its  legal  and  proper  sense,  is  inseparably  incident  to 
•  the  power  of  taxation,  whether  applied  to  taxes  on  property  or  to 
those  imposed  on  trades,  professions,  etc. ;  therefore, 
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2.  Acts  1891,  ch.  75,  defining  an  "emigrant  agent"  "to  mean  any  per- 

son engaged  in  hiring  laborers  in  the  State,  to  be  employed  bejond 
the  limits  of  the  same/'  and  providing  that  emigrant  agents  shall 
pay  the  State  Treasurer  a  license  fee  of  $1,000  before  they  can  hire 
laborers  in  certain  counties  of  the  State,  to  be  employed  beyond 
the  limites  of  the  State,  is,  if  considered  as  an  exercise  of  the  tax- 
ing power  of  the  Legislature,  in  contravention  of  the  Constitu- 
tion, Art.  V,  §3,  authorizing  the  Legislature  to  tax  "trades,  pro- 
fessions, franchises,"  etc.,  and  is  void  for  want  of  uniformity. 

3.  The  occupation  of  an  "  emigrant  agent,"  as  defined  in  chapter  75,  Acts 

of  1891,  does  not  belong  to  that  class  of  trades  or  occupations 
which  are  so  inherently  harmful  or  dangerous  to  the  public  that 
they  may,  either  directly  or  indirectly,  be  restricted  or  prohibited. 

4.  Since  the  act  does  not  prescribe  any  regulation  as  to  how  the  business 

shall  be  carried  on,  nor  any  police  supervision,  and  since  it  exacts  a 
very  large  license  fee,  it  is  restrictive  and  prohibitory  of  the  busi- 
ness mentioned  therein,  and,  if  considered  as  an  exercise  of  police 
power,  is  void  for  that  reason. 

5.  There  being  no  regulation  of  such  occupation,  and  therefore  no 

expense  in  supervising  it,  or  any  expense  whatever  beyond  the 
amount  necessary  to  defray  the  cost  of  issuing  the  license,  the  act, 
if  considered  an  exercise  of  police  power,  is  also  void,  for  the 
unreasonableness  of  the  license  fee. 

Indictment  for  violation  of  the  provisions  of  chapter  75, 
Acts  of  1891,  tried  before  Meares,  J.,  at  May  Term,  1893,  of 
New  Hanover  Criminal  Court. 

The  State  appealed. 

The  Attorney  General,  for  the  State  (appellant). 
Mr.  Junius  Davis,  for  defendant. 

Shepherd,  C,  J.:  This  is  an  indictment  for  the  violation 
of  chapter  75,  Acts  1891,  and  it  is  found  in  the  special  ver- 
dict that  the  defendant,  "without  having  first  procured  a 
license  therefor  from  the  Treasurer  of  the  State  of  North  Caro- 
lina, did  hire  six  laborers  in  the  county  of  New  Hanover,  in 
the  State  aforesaid,  to  be  employed  beyond  the  limits  of  the 
said  State,  and  did  solicit  other  laborers  in  said  countv  to  hire 


r~ 


113.]  SEPTEMBER  TERM,  1893.  699 


State  v.  Moore. 


themselves  to  be  so  employed ;  and  that  the  said  defendant, 
on  the  day  aforesaid  and  in  the  county  aforesaid,  was  engaged 
in  the  business  of  hiring  in  the  said  county  laborers  to  be 
employed  beyond  the  limits  of  said  State;  and  that  the  said 
county  of  New  Hanover  is  east  of  the  line  as  at  present  estab- 
lished, and  as  so  established  on  the  6th  day  of  February,  1891 , 
for  the  receiving  of  patients  by  the  North  Carolina  Insane 
Asylum." 

The  act  referred  to  excludes,  in  express  terms,  from  its 
operation  any  of  the  counties  in  the  State  which  are  west  of 
the  said  line,  except  a  few  which  are  therein  specifically 
named;  and  thus  it  appears  that  the  same  occupation  may 
be  lawfully  and  freely  pursued  in  many  of.  the  counties  of 
North  Carolina,  while  in  others  a  license  fee  of  $1,000  is 
required  to  be  paid  into  the  State  Treasury;  and  its  pursuit, 
without  such  a  license,  is  denounced  as  a  criminal  offence 
and  punishable  by  a  fine  of  "not  less  than  $500  and  not 
more  than  $5,000,"  or  by  imprisonment  in  the  county  jail 
"  not  less  than  four  months,  or  confinement  in  the  State  prison 
at  hard  labor  not  exceeding  two  years,  for  each  and  every 
offence,  within  the  discretion  of  the  Court." 

It  must  be  manifest  from  these  provisions  that  the  princi- 
ple of  uniformity  is  entirely  disregarded,  and  that,  if  the  act 
is  to  be  considered  as  an  exercise  of  the  taxing  power  of  the 
Legislature,  it  must,  under  the  repeated  decisions  of  this  Court, 
be  declared  unconstitutional  and  void. 

The  Constitution,  Art.  V.,  §3,  authorizes  the  Legislature  to 
tax  "trades,  professions,  franchises,"  etc.,  and,  although  it  is 
not  expressly  provided  that  such  taxes  shall  be  uniform, 
"Yet,"  says  Rodman,  J.,  speaking  for  the  Court  in  Gatlin  v. 
Tarboro,  78  N.  C,  119, "  a  tax  not  uniform,  as  properly  under- 
stood, would  be  so  inconsistent  with  natural  justice  and  with 
the  intent  which  is  apparent  in  the  section  of  the  Constitu- 
tion above  cited,  that  it  would  be  restricted  as  unconstitu- 
tional." 
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In  Worth  y.RaUroadf89  N.  G,  291,  the  principle  just  stated 
was  distinctly  recognized  and  declared  to  be  within  the  spirit 
and  meaning  of  the  fundamental  law.  Smith,  C.  J.,  in  deliv- 
ering the  opinion  of  the  Court,  said:  "We  should  be  reluc- 
tant to  hold,  if  there  were  no  question  of  constitutional  right 
involved,  that  this  method  of  levying  taxes  was  sanctioned 
by  our  Constitution  and  consistent  with  the  equality  and 
uniformity  which  it  contemplates.  The 'uniform  rule' to  be 
observed  in  the  exercise  of  the  taxing  power  seems  so  far 
applicable  to  the  taxes  imposed  on  trades,  professions, etc.,  as 
to  require  that  no  discriminating  tax  be  imposed  upon  per- 
sons pursuing  the  same  vocation,  while  varying  amounts  may 
be  assessed  upon  vocations  or  employments  of  different  kinds." 
Again,  in  Puett  v.  Commissioners,  94  N.  C,  709,  it  was  said  : 
"The  principle  of  uniformity  pervades  the  fundamental  law, 
and,  while  not  in  the  Constitution  applied  in  express  terms 
to  the  tax  on  trades,  professions,  etc.,  necessarily  underlies 
the  power  of  imposing  such  a  tax."  In  this  last  case  the 
Court  adopted  the  words  of  Miller,  J.,  in  the  Railroad  Tax 
Cases,  92  U.  S.,  575:  "That,  while  one  tax  may  he  imposed 
upon  innkeepers,  another  upon  ferries,  and  a  still  different 
tax  on  railroads,  the  taxation  must  be  the  same  on  each 
class — that  is,  the  same  tax  upon  all  innkeepers,  upon  all 
ferries  and  upon  all  railroads,  in  their  respective  classes  as 
taxable  subjects."  And  again,  in  State  v.  Powell,  100  N.  C.f 
525,  the  same  language  was  accepted  as  a  correct  definition 
of  "uniformity,"  and  it  was  repeated  "that  uniformity,  in 
its  legal  and  proper  sense,  id  inseparably  incident  to  the  power 
of  taxation." 

The  act  under  consideration,  if  intended  to  impose  a  tax 
in  the  legal  significance  of  the  term,  very  plainly  falls  within 
the  inhibition  of  the  organic  law  as  interpreted  so  often  by 
this  Court,  for  it  cannot,  with  the  least  show  of  reason,  be  con- 
tended that  the  principle  of  uniformity  is  not  violated  when 
the  same  occupation  is  heavily  taxed  in  one  count}',  while 


r 


113.]  SEPTEMBER  TERM,  1893.  701 

State  v.  Moore. 


in  an  adjoining  county  it  is  entirely  free  and  un trammeled. 
It  is  too  plain  for  argument  that,  if  the  Legislature  had 
passed  an  act  imposing  a  tax  upon  merchants  doing  business 
in  the  counties  of  New  Hanover,  Pender  and  Bladen,  while 
like  merchants  in  the  counties  of  Brunswick,  Robeson  and 
Richmond  were  not  required  to  pay  such  tax,  the  act  would 
be  void.     And  vet  such  a  discrimination  in 'taxation  would 

as 

be  no  greater  than  that  which  is  attempted  to  be  made  under 
the  statute  in  question. 

It  is  not  very  unusual  in  this  country  for  the  State,  either 
directly  or  through  its  various  municipal  corporations,  to 
require  the  payment  of  a  certain  amount  for  the  privilege  of 
prosecuting  one's  profession  or  calling,  and  this  is  required 
indiscriminately  of  all  kinds  of  occupations,  whavever  be 
their  character,  whether  harmful  or  innocent,  whether  the 
license  is  necessary  to  the  protection  of  the  public  or  not. 
"  While  the  Courts  are  not  uniform  in  the  presentation  of  the 
grounds  upon  which  the  general  requirement  of  a  license  for 
all  kinds  of  employments  may  be  justified,  on  one  ground  or 
another,  the  right  to  impose  the  license  has  been  very  gener- 
ally recognized.  Whatever  refinements  of  reasoning  may 
be  indulged  in,  there  are  but  two  substantial  phases  to  the 
imposition  of  a  license  tax  on  professions  and  occupations. 
It  is  either  a  license,  strictly  so  called,  imposed  in  the  exercise 
of  the  ordinary  police  power  of  the  State,  or  it  is  a  tax  laid  in 
the  exercise  of  the  power  of  taxation."  Tiedman  Lim.  of  Po., 
p.  101 ;  Cooley  Taxation,  403.  We  have  seen  that  under  the 
latter  view  the  law  under  consideration  cannot  be  sustained 
for  the  want  of  the  uniformity  required  by  the  Constitution, 
and  this  brings  us  to  the  other  branch  of  the  inquiry,  whether 
it  can  be  upheld  as  a  regulation  under  the  police  power  of 
the  State. 

2.  "The  police  of  a  State,  in  a  comprehensive  sense,  em- 
braces its  whole  system  of  internal  regulation,  by  which  the 
State  seeks  not  only  to  preserve  the  public  order  and  to  pre- 
vent offences  against  the  State,  but  also  to  establish  for  the 
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intercourse  of  citizens  with  citizens  those  rules  of  good  man- 
ners and  good  neighborhood  which  are  calculated  to  prevent 
a  conflict  of  rights,  and  to  insure  to  each  the  uninterrupted 
enjoyment  of  his  own,  so  far  as  is  reasonably  consistent  with 
a  like  enjoyment  of  rights  by  others."  Cooley  Const.  Lim., 
704.  "The  power  is  very  broad  and  comprehensive,  and  is 
exercised  to  promote  the  health,  comfort,  safety  and  welfare 
of  society.  Its  exercise  in  extreme  cases  is  frequently  justi- 
fied by  the  maxim,  salus  populi  suprema  lex  est.  It  is  used  to 
regulate  the  use  of  property  by  enforcing  the  maxim,  sic 
utere  tuo  ut  alienum  non  Isedas,  and  under  it  the  conduct  of  an 
individual  and  the  use  of  property  may  be  regulated  so  as  to 
interfere  to  some  extent  with  the  freedom  of  the  one  and  the 
enjoyment  of  the  other."  In  re  Jacobs,  98  N.  Y.,  198;  Tied- 
man,  supra,  1.  This  power,  under  our  Federal  system  of 
government,  has  been  left  with  the  States,  and  "  the  only 
limits  to  its  exercise  in  the  enactment  of  laws  by  their  Leg- 
islatures is  that  they  shall  not  prove  repugnant  to  the  fun- 
damental law,  the  State  Constitution  and  the  Federal  Con- 
stitution, with  the  laws  made  under  its  delegated  powers." 
State  v.  Moore,  104  N.  C,  714 ;  Cooley  Const.  Lim.,  574.  In 
its  fair  and  reasonable  exercise  the  Legislature,  by  reason  of 
the  very  nature  of  the  power,  is  not  restricted  by  constitu- 
tional provisions  in  reference  to  uniformity  as,  says  Judge 
Cooley,  "  the  circumstances  of  a  particular*  locality,  or  the 
prevailing  public  sentiment  in  that  section  of  the  State  may 
require  or  make  acceptable  different  police  regulations  from 
those  demanded  in  another.  These  discriminations  are  made 
constantly,  and  the  fact  that  the  laws  are  of  local  or  special 
operation  only  is  not  supposed  to  render  them  obnoxious  in 
principle."    .Cooley,  supra,  480. 

This  principle  has  been  fully  recognized  in  this  State,  and 
is  illustrated  by  many  decisions.  In  Int.  &c.  v.  Sorrel,  1  Jones, 
49,  an  ordinance  of  the  city  of  Raleigh  requiring,  under 
penalty,  oats  to  be  weighed  by  the  public  weigh-master, 
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before  being  offered  for  sale,  was  sustained  as  a  valid  police 
regulation.  So,  an  ordinance  forbidding  the  sale  of  fresh 
meat  in  the  town  of  Durham  except  at  the  market-house 
(State  v.  Pendergra88,  106  N.  C,  664),  and  an  act  regulating 
the  sale  of  seed-cotton  in  certain  counties  of  the  State,  were 
held  to  be  a  proper  exercise  of  the  police  power.  So,  also, 
it  may  be  stated,  as  a  general  principle,  that  all  callings  and 
professions,  which,  by  reason  of  their  peculiar  character,  may, 
directly  or  indirectly,  do  harm  to  the  public,  are  subject  to 
police  regulations,  land  a  license  may  be  required  for  their 
prosecution.  On  this  principle,  says  Tiedman,  supra,  101, 
"  attorneys,  physicians,  druggists,  engineers  and  other  skilled 
workmen  may  be  required  to  procure  a  license,  which  would 
certify  to  their  fitness  to  pursue  their  respective  callings,  in 
which  professional  skill  is  most  necessary  and  in  which 
the  ignorance  of  the  practitioner  is  likely  to  be  productive 
of  great  harm  to  the  public  and  to  individuals  coming  into 
business  relations  with  them.  So,  also,  the  licensing  of 
dramshops,  greengrocers,  hackmen  and  the  like,  is  justi- 
fiable, in  order  that  these  callings  may  be  effectually  brought 
within  the  police  supervision,  which  is  necessary  to  prevent 
the  occupation  becoming  harmful  to  the  public."  It  must 
not  be  understood,  however,  that  the  exercise  of  the  police 
power  is  without  limit.  On  the  contrary,  it  is  settled,  by 
abundant  authority,  that,  while  it  is  for  the  Legislature  to 
determine  what  regulations  are  needed  to  protect  the  public 
health  and  secure  public  comfort  and  safety,  and  its  meas- 
ures calculated  and  intended  to  accomplish  these  ends  are 
generally  within  its  discretion,  and  not  the  subject  of  judicial 
review,  it  is  nevertheless  true  that  this  extensive  authority 
must  be  exercised  in  subordination  to  those  great  principles 
of  fundamental  law  which  are  designed  for  the  protection  of 
the  liberty  and  the  property  of  the  citizen.  "Liberty,  in  its 
broad  sense,  as  understood  in  this  country,  means  the  right 
not  only  of  freedom  from  actual  servitude,  imprisonment  or 
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restraint,  but  the  right  of  one  to  use  his  faculties  in  all  law- 
ful ways,  to  live  and  to  work  where  he  will,  to  earn  his  liveli- 
hood in  any  lawful  calling,  and  to  pursue  any  lawful  trade 
or  vocation.  In  re  Jacobs,  supra;  People  v.  Gillson,  109 
N.  Y.,  389. 

In  Butcher's  Union  Co.  v.  Orescent  City  Co.,  Ill  U.  S.,  746, 
Mr.  Justice  Field  said :  "That  among  the  inalienable  rights, 
as  proclaimed  in  the  Declaration  of  Independence,  is  the 
right  of  men  to  pursue  any  lawful  business  or  vocation  in 
any  manner  not  inconsistent  with  the  equal  rights  of  others. 
*  *  *  The  right  to  pursue  them  without  let  or  hindrance, 
except  that. which  is  applied  to  all  persons  of  the  same  age, 
sex  and  condition,  is  a  distinguishing  privilege  of  citizens  of 
the  United  States,  and  an  essential  element  of  that  freedom 
which  they  claim  as  their  birthright."  In  the  fame  cafe  Mr. 
Justice  Bradley  said:  "I  hold  that  the  liberty  of  pursuit, 
the  right  to  follow  any  of  the  ordinary  callings  of  life,  is  one 
of  the  privileges  of  a  citizen  of  which  he  cannot  be  deprived, 
without  invading  his  right  to  liberty  within  the  meaning  of 
the  Constitution."  In  Berthief  v.  O'Riley,  74  N.  Y.,  509, 
Andrew,  J.,  remarked,  that  a  man's  right  to  liberty  includes 
"the  right  to  exercise  his  faculties  and  to  follow  a  lawful 
vocation  for  the  support  of  life."  Judge  Cooley  says,  "The 
general  rule  undoubtedly  is,  that  any  person  is  at  liberty  to 
pursue  any  lawful  calling,  and  to  do  so  in  his  own  way,  not 
encroaching  on  the  rights  of  others.  It  is  not  competent, 
therefore,  to  forbid  qny  person,  or  class  of  persons,  whether 
citizens  or  resident  aliens,  offering  their  services  in  lawful 
business,  or  to  subject  others  to  penalties  for  employing  them." 

These  authorities  are  referred  to  for  the  purpose  of  showing 
that  under  the  mere  guise  of  a  police  regulation  a  person 
cannot  be  unduly  restricted  or  substantially  prohibited  from 
pursuing  a  lawful  occupation.  In  order  to  justify  such  leg- 
islation, the  business  must  itself  be  of  such  a  nature  that  its 
prosecution  will  do  damage  to  the  public,  whatever  may  be 


113]  SEPTEMBER  TERM,  1893.  705 


State  v.  Moore. 


the  character  and  qualification  of  those  who  engage  in  it. 
Mr.  Tiedman,  in  his  very  reliable  work  (supra,  290),  remarks: 
"  In  order  to  prohibit  the  prosecution  of  a  trade  altogether, 
the  injury  to  the  public,  which  furnishes  the  justification  for 
such  a  law,  must  proceed  from  the  inherent  character  of  the 
business.  *  *  *  But  if  the  business  is  not  inherently 
harmful,  the  prosecution  of  it  cannot  rightfully  be  prohib- 
ited to  one  who  will  conduct  the  business  in  a  proper  and 
circumspect  manner.  Such  an  one  would  be  '  deprived  of 
his  liberty '  without  due  process  of  law."  It  is  on  the  ground 
of  their  inherently  harmful  and  dangerous  character  that 
the  keeping  of  gaming  tables,  or  the  selling  of  intoxicating 
liquor  or  other  things  of  a  demoralizing  nature  may  be  abso- 
lutely prohibited.  Mvgler  v.  Kansas,  123  U.  S.,  623;  State  v. 
Joyner,  81  N.  C,  534.  This  may  be  and  is  often  directly 
accomplished  by  legislation,  which,  in  its  terms,  is  expressly 
prohibitory,  instead  of  the  circuitous  method  of  imposing  a 
burden,  in  the  nature  of  a  license  as  a  police  regulation, 
which  is  difficult  or  impossible  to  be  borne,  and  which,  in  the 
end,  may  make  the  occupation  unprofitable.  Cooley  Taxa- 
tion, 404. 

It  must  be  apparent,  from  an  examination  of  the  statute 
in  question,  that  the  occupation  of  an  "emigrant  agent,"  as 
defined  therein,  does  not  belong  to  that  class  which  is  so 
inherently  harmful  or  dangerous  to  the  public  that  it  may, 
either  directly  or  indirectly,  be  restricted  or  prohibited.  The 
statute  defines  the  said  occupation  "to  mean  any  person 
engaged  in  hiring  laborers  in  this  State  to  be  employed 
beyond  the  limits  of  the  same."  It  cannot  be  seriously  con- 
tended that  a  laborer,  under  our  system  of  government,  as 
indicated  by  the  unquestionable  authorities  to  which  we  have 
referred,  does  not  possess  the  right  of  hiring  his  services  to 
anyone,  either  within  or  without  the  State.  And  if  he  may 
do  this,  we  are  unable  to  see,  as  we  have  just  remarked,  how 
an  agent  or  other  person  engaged  in  hiring  him  to  be  employed 
45 
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without  the  State  can  be  considered  as  following  an  occupa- 
tion which,  in  itself,  is  inherently  dangerous  or  harmful  in 
the  sense  above  mentioned.  Indeed,  this  position  is  fully 
conceded  by  the  Attorney  General,  and  we  will  now  consider 
whether  the  license  imposed  by  the  act  is  restrictive  or  pro- 
hibitory in  its  character. 

While  the  probable  harm  and  inconvenience  of  immigra- 
tion to  the  public  may  not  be  averted  by  such  legislation,  it 
is  of  the  greatest  importance  to  all  of  the  citizens  of  the  State 
that  the  inexperienced  and  artless  laborer  may  not  be  imposed 
upon  by  the  false  representations.and  other  fraudulent  prac- 
tices of  an  emigrant  agent,  and  it  is  one  of  the  highest  duties 
imposed  upou  the  lawmakers  to  prevent  such  abuses  by  pre- 
scribing rigid  and  appropriate  regulations  under  which  the 
said  occupation  can  alone  be  followed.  Regulations  of  this 
nature  may  be  made  in  a  variety  of  ways,  but  that  which  is 
most  commonly  adopted  is  the  requirement  of  a  license  fee 
which  is  exacted  for  the  purpose  of  defraying  the  probable 
expenses  of  ascertaining  the  moral  and  other  qualifications 
of  the  proposed  licensee,  and  the  proper  inspection  or  other 
necessary  police  supervision  under  which  the  particular  busi- 
ness is  to  be  conducted.  While  the  means  adopted  must  have 
a  relation  to  the  accomplishment  of  these  ends,  it  is  not  abso- 
lutely necessary  in  all  cases  that  the  law  or  ordinance  impos- 
ing the  license  should  prescribe  any  specific  regulation,  and 
it  is  sufficient  if  the  Court  can  see  that  the  fee  exacted  is  a 
reasonable  proportion  of  the  necessary  expenses  incident  to 
the  general  police  supervision.  The  entire  absence,  however, 
of  any  regulation,  or  of  any  police  supervision  whatever,  is 
a  powerful  aid  (and  expecially  where  the  amount  exacted  is 
very  large)  in  determining  whether  the  license  is  not  really 
a  disguised  species  of  taxation  or  an  indirect  method  of 
unduly  restricting  or  prohibiting  the  business  altogether. 
In  this  case,  however,  we  have  no  hesitation  in  reaching  the 
conclusion  that  the  act  in  question  is  not  and  was  not  intended 
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as  a  mere  regulation,  but  its  object  was  either  to  tax  or  to 
restrict  or  prohibit  the  particular  occupation  mentioned 
therein.  This  is  evident  from  the  fact  that  it  does  not  con- 
tain any  of  the  features  of  a  police  regulation,  nor  is  it  con- 
nected in  any  way  with  any  police  supervision.  No  provision 
whatever  is  made  for  the  ascertainment  of  the  moral  charac- 
ter or  other  qualities  of  the  applicant.  The  statute  provides 
that  " any  person  shall  be  entitled  to  a  license"  upon  the  pay- 
ment of  the  prescribed  fee,  and  therefore  the  vilest  impostor 
may  demand  a  license  and  the  State  Treasurer  has  no  discre- 
tion to  withhold  it.  Neither  are  there  any  regulations  as  to 
the  manner  in  which  the  business  is  to  be  carried  on,  and  the 
licensee  is  left  entirely  unrestrained,  except  so  far  as  he  may 
be  amenable  to  the  general  law.  Even  if  there  were  such 
regulations,  there  is  an  utter  absence  of  any  provision  for  an 
inspector  or  other  officer  whose  duty  it  is  to  enforce  them. 
The  general  scope  and  tendency  of  the.  act,  in  connection 
with  the  exaction  of  the  very  large  license  fee,  induce  us  to 
believe  that,  viewed  as  a  police  regulation,  it  is  so  far  restric- 
tive and  prohibitory  as  to  contravene  those  fundamental 
principles  we  have  enunciated,  and  which  are  intended  to 
protect  the  citizen  in  the  pursuit  of  an  occupation  not  inher- 
ently dangerous  or  harmful  to  the  public.  It  may  be  regu- 
lated, but  it  cannot  be  indirectly  prohibited  by  an  exercise 
of  the  police  power.  Whatever  doubt,  however,  that  may 
possibly  remain  as  to  the  validity  of  the  act  as  a  police  regu- 
lation may  be  dissipated  when  we  consider  the  reasonable- 
ness of  the  amount  required  for  the  license.  We  have  already 
adverted  to  this  principle  and  will  refer  to  some  of  the  many 
authorities  upon  the  subject.  In  Cooley  on  Taxation,  408,  it 
is  said:  "Where  the  grant  is  not  made  for  revenue,  but  for 
regulation,  a  much  narrower  construction  is  to  be  applied. 
A  fee  for  the  license  may  be  exacted,  but  it  must  be  such  a 
fee  only  as  will  legitimately  assist  in  the  regulation,  and  it 
should  not  exceed  the  necessary  or  probable  expense  of  issu- 
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ing  the  license  and  of  inspecting  and  regulating  the  business 
which  it  covers." 

In  Tiedman  (mpra,  274)  it  is  said  that, "  In  the  regulation 
of  occupations  it  is  constitutional  to  require  those  who  apply 
for  a  license  to  pay  a  reasonable  sum  to  defray  the  expenses 
of  issuing  the  license  and  maintaining  the  police  supervision." 
The  principle  has  been  emphatically  recognized  by  this  Court 
in  State  v.  Bean,  91  N.  G,  554.     In  that  case  it  appeared  that 
the  town  of  Salisbury  had,  under  its  charter,  the  authority 
to  regulate  the  manner  in  which  provisions  might  be  sold  in 
its  "streets  and  markets,"  and  to  enforce  such  regulations  by 
appropriate  penalties,  etc.     The  ordinance  provided  that "  No 
butcher  or  other  person  shall  cut  up  and  expose  to  sale  any 
fresh  meats  within  the  limits  of  Salisbury  without  first  obtain- 
ing a  license  from  the  Commissioners  of  the  town,  which 
license  shall  authorize  the  person  or  persons  to  sell  meat  at 
a  certain  stand,  shop  or  stall  specified  in  said  license,  to  be 
used  as  a  market,  and  for  which  license  said  person  shall  pay 
the  sum  of  $3  per  month,  payable  in  advance."    The  Court 
held  that,  as  the  subjects  of  taxation  were  enumerated  in  the 
charter,  and  as  the  occupation  of  selling  meat  by  butchers 
was  not  included  therein,  the  town  had  no  right  to  impose  a 
tax  upon  that  particular  occupation ;  and  when  it  was  urged 
that  the  license  fee  could  be  sustained  as  a  regulation  under 
the  police  power,  it  was  held  that  it  was  not  a  police  regula- 
tion, but  a  tax.     The  opinion  was  based  upon  the  unreason- 
ableness of  the  amount  required  for  the  license.    The  Court 
(Ashe,  J.)  said :  "There  are  authorities  to  be  found  to  the 
effect  that,  under  the  police  power,  license  may  be  granted 
for  the  exercise  of  particular  avocations  and  employments, 
but  in  all  such  cases  it  is  held  that  the  fee  or  price  exacted 
for  the  privilege  must  not  be  with  a  view  to  revenue;  and  in 
such  cases  it  is  competent  and  proper  for  the  Courts,  where 
the  effect  and  purpose  of  an  ordinance  are  brought  to  be 
reviewed  by  them,  to  see  that  the  fee  or  price  paid  for  the 
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privilege  of  exercising  the  franchise  is  reasonable  and  not 
for  the  purpose  of  raising  revenue.  Desty  on  Taxation,  306, 
and  to  the  like  effect  is  State  v.  Mayor  (fee,  23  N.  J.,  280."  The 
Court  then  proceeded  to  quote  Dillon  on  Municipal  Corpora- 
tions, 357,  to  the  effect  that,  in  the  case  of  a  license  under 
the  police  power,  only  "  a  reasonable  fee  for  the  license  and 
the  labor  attending  its  issue  may  be  charged."  Several  cases 
were  cited  to  show  that,  because  of  the  unreasonable  amount 
exacted  for  a  license,  its  imposition  was  considered  as  an 
exercise  of  the  taxing  and  not  of  the  police  power.  The 
authorities  are  abundant  in  support  of  the  proposition,  but 
its  correctness  is  so  fully  established  that  it  is  hardly  neces- 
sary to  reproduce  them  in  this  opinion.  We  will  refer,  how- 
ever, by  way  of  further  illustration,  to  the  instructive  case  of 
St.  Paul  v.  Trager,  25  Minn.,  248.  The  city  of  St.  Paul  had, 
by  ordinance,  required  a  license  fee  of  $25  for  every  huck- 
ster of  vegetables  who  plied  his  trade  in  the  streets  of  the  city. 
In  determining  whether  this  was  a  license  or  a  tax,  the  Court, 
in  the  course  of  the  discussion,  said :  "  It  cannot  be  claimed 
that  it  was  enacted  in  the  exercise  of  any  police  power  for 
sanitary  purposes,  or  for  the  preservation  of  good  order,  peace 
or  quiet  of  the  city,  because,  neither  upon  its  face  nor  upon 
any  evidence  before  us,  does  it  appear  that  any  provision  is 
made  for  inspection,  etc.  *  *  *  The  annual  sura  exacted 
for  the  license  is  manifestly  much  in  excess  of  what  is  neces- 
sary or  reasonable  to  cover  expenses  incident  to  its  issue. 
*  *  *  No  regulations  being  prescribed  in  reference  to  its 
prosecution  under  the  license,  there  could  be  little,  if  any, 
occasion  for  the  exercise  of  any  police  authority  in  supervis- 
ing the  business  or  enforcing  the  ordinance,  and  no  cause  for 
any  considerable  expense  on  that  account."  The  Court  held 
that  the  ordinance  was  not  a  police  regulation.  Inasmuch 
as  a  license  fee  must  be  prescribed  in  advance,  and  in  many 
instances  it  cannot  be  determined  with  accuracy  what  the 
expenses  inciden   to  the  regulation  may  be,  the  Courts  are 
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not  inclined  to  be  too  exact  in  placing  an  estimate  upon 
them  so  long  as  the  sum  demanded  is  not  altogether  unrea- 
sonable. But  we  have  no  difficulty  in  holding  in  the  present 
case  that  the  amount  of  $1,000,  to  be  paid  iu  each  county  in 
which  the  occupation  is  pursued,  is  enormously  in  excess  of 
the  probable  expenses  incident  to  the  regulation.  We  have 
seen  that,  in  fact,  there  is  no  regulation  at  all,  and,  therefore, 
no  expense,  except  the  insignificant  amount  necessary  to 
defray  the  cost  of  simply  issuing  a  license.  If  a  license  fee 
of  three  dollars  per  month  was  held  excessive  in  State  v.  Bean, 
supra,  where  very  many  of  the  elements  of  a  police  regula- 
tion were  present,  what  shall  we  say  of  the  license  fee  of 
$1,000  in  this  case,  in  which  there  is  virtually  no  expense, 
and  where  there  is  not  a  single  feature  which  indicates  any 
police  regulation  whatever. 

As  the  questions  discussed  are  of  much  importance,  and 
especially,  because  they  involve  the  constitutionality  of  an  act 
of  the  Legislature,  we  have  been  somewhate  laborate  in  the 
expression  of  our  views.  Entirely  mindful  of  that  most  salu- 
tary principle,  that  no  Court  should  declare  an  act  of  the 
Legislature  unconstitutional,  unless  it  is  plainly  so,  and 
deeply  conscious  as  we  are  of  the  profound  responsibility 
imposed  upon  those  whose  province  it  is  to  exercise  so  deli- 
cate a  duty,  we  cannot  hesitate  in  deciding  that  the  act  under 
examination  is  incapable  of  being  sustained  in  any  point  of 
view. 

Considered  as  a  tax  (and  this  we  think  is  its  true  charac- 
ter), it  is  void  for  want  of  uniformity ;  and  considered  as  an 
exercise  of  the  police  power,  it  is  likewise  void,  because  of  its 
restrictive  or  prohibitory  character,  as  well  as  the  unreason- 
able amount  exacted  as  a  license  fee. 

Affirmed. 
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STATE  v.  CHARLES  BARBER  et  al. 

Jurors,  when  Excused  —  Discretion  of  Judge — Challenge  for 
Cause — Indictment  Containing  Several  Counts — Election — 
Judge's  Charge. 

1.  The  trial  Judge  has  authority,  in  the  exercise  of  a  sound  discretion,  to 

excuse  a  juror  at  his  own  request,  as  a  favor  to  him,  and  before  he 
has  been  accepted  as  one  of  the  panel. 

2.  It  was  not  error  to  sustain  a  challenge  to  the  favor  when  it  appeared 

that  a  juror  was  attending  the  Court,  whether  under  subpoena  or 
not,  in  the  expectation  of  being  called  upon  as  a  witness  for  the 
opposite  party,  the  danger  of  bias  not  being  removed  by  showing 
that  he  had  no  knowledge  of  the  material  facts  of  the  case,  but 
expected  to  testify  only  as  to  the  character  of  a  defendant  charged 
with  a  felony. 

8.  The  unsupported  testimony  of  an  accomplice,  if  it  produces  entire 
belief  of  the  prisoner's  guilt,  is  sufficient  to  warrant  a  conviction, 
and  the  usual  direction  to  a  jury  not  to  convict  upon  it,  unless  sup- 
ported by  other  testimony,  is  only  a  precautionary  measure  to  pre- 
vent improper  confidence  being  reposed  in  it,  and  the  propriety  of 
giving  this  caution  must  be  left  to  the  discretion  of  the  trial  Judge. 

4.  Where,  in  the  trial  of  an  indictment  containing  two  counts,  one  for 

larceny  and  the  other  for  receiving,  etc.,  the  testimony  tending  to 
show  that  some  of  the  defendants  (who  were  convicted  under  the 
count  for  larceny)  had  been  stealing  tobacco  from  the  same  owner 
at  various  times,  and  had  been  disposing  of  it  at  a  price  much 
below  its  market  value,  to  B,  who  knew  it  to  have  been  stolen,  it 
was  within  the  discretion  of  the  trial  Judge  to  determine  whether 
he  would  compel  the  State  to  elect  on  which  count  it  should  pro- 
ceed against  B. 

5.  Where  a  jury  find  a  defendant  guilty  of  larceny  in  a  particular  case, 

the  law  construes  the  verdict  as  if  the  words,  "in  manner  and 
form  as  charged  in  the  bill  of  indictment,"  were  added  to  it,  and 
the  same  is  true  as  to  the  finding  of  another  defendant  guilty  of 
receiving;  therefore, 

6.  When,  in  the  trial  of  an  indictment  against  several  defendants  con- 

taining two  counts  (for  larceny  and  receiving),  the  jury  rendered  a 
verdict  that  certain  of  the  defendants  "  are  guilty  of  larceny,  and 
that  the  defendant  B.  is  guilty  of  receiving,  knowing  the  tobacco 
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to  have  been  stolen":  Held,  that  the  verdict,  as  to  the  defendant 
B. ,  taken  in  connection  with  the  indictment,  is  sufficiently  clear 
and  intelligible  to  show  that  it  is  a  conviction  upon  the  second 
count,  it  not  being  essential  to  mention  the  property  received,  or 
to  specify  it  directly  instead  of  by  implication,  as  the  verdict  did. 

Criminal  action,  tried  at  May  Term,  1893,  of  Rowan 
Superior  Court,  before  Winston,  J. 

The  defendants  were  indicted  for  larceny  and  receiving 
stolen  good9,  knowing  them  to  have  been  stolen.  The  jury 
found  the  defendant  Barber  guilty  upon  the  second  count 
(receiving,  etc.),  and  he  alone  appealed  from  the  judgment 
pronounced. 

When  the  case  was  called  in  the  Supreme  Court,  counsel 
for  defendant  submitted  a  motion  in  arrest  of  judgment,  upon 
the  ground  that  the  verdict  was  insufficient,  being  in  these 
words:  "Guilty  of  receiving,  knowing  the  tobacco  to  have 
been  stolen,"  and  cited  and  relied  upon  the  case  of  Slate  v. 
Whitaker,  89  N.  C,  472. 

The  Attorney  General,  for  the  State. 

Messrs.  C.  M.  Busbee  and  S.  F.  Mordecai,  for  defendant 
(appellant). 

Avery,  J.:  A  talisman  was  called,  who,  upon  being  chal- 
lenged for  cause  by  the  Solicitor,  stated  that  one  of  the  defen- 
dants had  spoken  to  him  about  the  case  and  had  requested 
him  to  attend  as  a  witness  to  prove  the  character  of  that 
defendant,  who  had  stated  nothing  but  the  fact  that  he  was 
indicted ;  that  he  had  agreed  to  become  witness  for  the  defen- 
dant and  was  attending  the  Court  without  having  been  sum- 
moned to  appear.  Two  jurors  had  already  been  challenged 
peremptorily  for  the  State,  but  the  defendants  had  twenty- 
eight  peremptory  challenges  which  were  not  exhausted  by 
them.  The  prosecuting  officer  asked  the  Court,  in  the  exer- 
cise of  its  discretion,  to  excuse  the  juror,  and  he  was  so 
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excused.  The  authority  of  the  Court,  in  the  exercise  of  a 
sound  discretion,  to  excuse  a  juror,  at  his  own  request,  as  a 
favor  to  him,  and  before  he  is  accepted  as  one  of  the  panel, 
it  seems  to  us,  cannot  be  seriously  questioned.  If,  however, 
taking  the  whole  statement  together,  it  is  susceptible  of  the 
construction  that  the  Judge  meant  to  excuse  the  juror  because 
he  was  voluntarily  attending  for  the  purpose  of  being  exam- 
ined to  prove  the  good  character  of  one  of  the  defendants,  we 
think  it  equally  clear  that  it  was  not  error  to  sustain  a  chal- 
lenge to  the  favor  by  either  of  the  parties  to  an  action  upon 
the  ground  that  the  juror  was  attending  the  Court,  whether 
under  subpoena  or  not,  in  the  expectation  of  being  called 
upon  as  a  witness  for  the  opposite  party.  The  danger  of  bias 
is  not  removed  by  showing  that  the  witness  has  no  knowledge 
of  the  more  material  facts  bearing  upon  the  issue,  and  expects 
to  testify  only  as  to  the  character  of  a  defendant  charged  with 
a  felony.     1  Bish.  C.  P.,  §§  767,  768. 

The  jury  could  not  have  been  misled  as  to  the  weight  to 
be  given  to  the  testimony  of  an  accomplice.  The  defendant 
had  no  just  ground  to  complain  of  the  instruction  "  that  they 
(the  jury)  might  convict  on  the  unsupported  testimony  of  an 
accomplice,  but  that  it  was  dangerous  and  unsafe  to  do  so; 
but,  if  the  story  of  the  accomplice,  taken  with  the  other  facts 
and  circumstances  in  the  case,  carry  conviction  to  the  minds 
of  the  jury,  then  it  is  their  duty  to  convict.  The  jury  must 
be  satisfied  beyond  a  reasonable  doubt  of  the  guilt  of  the 
defendant  before  they  can  convict."  State  v.  Mitchener,  98 
N.  C,  689 ;  State  v.  Miller,  97  N.  C,  484 ;  State  v.  Stroud,  95 
N.  C,  626.  "The  unsupported  testimony  of  an  accomplice, 
if  it  produces  entire  belief  of  the  prisoner's  guilt,  is  sufficient 
to  warrant  a  conviction,  and  the  usual  direction  to  the  jury 
not  to  convict  upon  it  unless  supported  by  other  testimony 
is  only  a  precautionary  measure  to  prevent  improper  confi- 
dence being  reposed  in  it,  and  the  propriety  of  giving  this 
caution  must  be  left  to  the  discretion  of  the  Judge  who  tries 
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the  cause."  State  v.  Holland,  83  N.  C,  625;  State  v.  Haney,  2 
Dev.  &  Bat,  390. 

In  State  v.  Morrison,  85  N.  C,  561,  Justice  Ruffin,  deliver- 
ing the  opinion  of  the  Court,  says:  "The  common-law  rule 
is  that  if  an  indictment  contains  charges  distinct  in  them- 
selves and  growing  out  of  separate  transactions,  the  prosecu- 
tor may  be  made  to  elect,  or  the  Court  may  quash.  But  when 
it  appears  that  the  several  counts  relate  to  one  transaction, 
varied  simply  to  meet  the  probable  proof,  the  Court  will 
neither  quash  nor  force  an  election."  "  The  same  rule  applies 
when  there  is  but  one  count  and  testimony  as  to  several  trans- 
actions, either  of  which  will  be  relied  on  to  make  a  case  under 
that  count,  and  when  there  are  several  counts  containing  dis- 
tinct charges  and  growing  out  of  separate  transactions,  all 
punishable  in  the  same  way."    State  v.  Parrish,  104  N.  C,  679. 

In  this  case  the  testimony  tended  to  show  that  several 
other  defendants,  who  were  convicted  of  larceny  on  the  first 
count,  had  been  stealing  tobacco  from  the  same  owner  at 
various  times,  and  had  been  disposing  of  it  to  the  defendant, 
who  knew  it  had  been  stolen,  at  a  price  much  below  its  mar- 
ket value.  The  defendant  Barber,  who  alone  appeals,  was 
convicted  on  the  second  count  of  receiving.  It  was  within 
the  discretion  of  the  trial  Judge  to  determine  whether  he 
would  compel  an  election,  and  his  ruling  is  not  reviewable 
in  this  Court.  S'ate  v.  Harris,  106  N.  C,  682;  Stale  v.  Allen, 
107  N.  C,  805.  The  appellant  certainly  has  no  ground  for 
complaint,  since  the  jury  were  told  that  all  of  the  defendants 
must  be  convicted,  if  at  all,  upon  the  evidence  relating  to  a 
single  transaction,  and  that  so  many  of  the  defendants  as  did 
not  participate  in  the  particular  transaction  upon  which  the 
verdict  should  be  founded  must  be  acquitted.  Bishop,  supra, 
§  210.  Where  the  jury  find  a  defendant  guilty  of  larceny  in 
a  particular  case,  the  law  construes  the  verdict  as  if  the 

• 

words, 4<  in  manner  and  form  as  charged  in  the  indictment," 
were  added  to  it,  and  where  the  finding  as  to  another  defen- 
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dant  is,  " guilty  of  receiving,  knowing  the  tobacco  to  have 
been  stolen/'  it  must  be  interpreted  in  the  same  way.  The 
verdict,  as  to  the  defendant  Barber,  taken  in  connection  with 
the  indictment,  is  sufficiently  clear  and  intelligible  to  show 
that  it  is  a  conviction  upon  the  second  count.  It  was  not 
essential  that  the  jury  should  mention  the  property  received, 
or  certainly,  that  they  specify  it  directly,  instead  of  by  impli- 
cation arising  out  of  the  words,  "  knowing  the  said  tobacco 
to  have  been  stolen,"  when  read  in  connection  with  the 
charge  contained  in  the  second  count.  State  v.  Horan,  Phil- 
ips, 571,  576. 

Upon  an  inspection  of  the  whole  record  we  find  no  suffi- 
cient ground  for  arresting  the  judgment.  It  is  not  clear  that 
the  Judge  who  tried  the  case  below  intended  to  waive  the 
objection  that  the  prayer  for  instructions  was  offered  too  late. 
It  does  not  follow  from  the  fact  that  he  gave  a  part  of  the 
instruction  asked  and  refused  other  portions  of  it  that  he 
intended  to  make  such  a  concession. 

But  we  have  considered  the  principal  objections  to  the 
charge  given  and  to  the  refusal  to  give  instructions  prayed 
for  as  if  the  exception  had  been  well  taken.     There  is 

No  Error. 
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STATE  v.  GEORGE  WHITT.# 

Murder — Challenge  to  Array — Amendment  of  Sheriff's  Return 
on  Writ  and  List  of  Special  Venire— Accessory — Principal — 
Evidence — Res  Gestae — Dying  Declarations — Natural  Evi- 
dence. 

1.  The  integrity  and  fairness  of  the  entire  panel  of  jurors  summoned  in 

obedience  to  a  writ  of  special  venire,  are  not  affected  by  the  fact 
that  one  man  named  in  the  writ  had  removed  from  the  county, 
and  that  another  named  therein  was  dead  when  the  jury  list  was 
revised  by  the  County  Commissioners;  nor  by  the  fact  that  one  of 
those  named  on  the  venire  was  not  summoned,  nor  by  the  fact  that 
the  Sheriff  in  copying  the  list  of  the  venire  furnished  him,  omitted, 
by  mistake,  the  name  of  one,  who  in  consequence  was  not  sum- 
moned. 

2.  Where  a  Sheriff,  in  making  his  return  on  a  writ  and  list  of  special 

venire,  endorsed  thereon:  "Received  October  25,  1893,  executed 
October  30, 1893,  by  summoning  one  hundred  and  fifty  men,"  it 
was  within  the  discretion  of  the  Court,  at  the  term  to  which  the 
writ  was  returnable,  to  permit  an  amendment  of  the  return  so  as 
to  show  those  of  the  list  furnished  him  by  the  Clerk,  who  were 
actually  summoned,  and  those  not  summoned,  with  the  reasons 
why  they  were  not. 

3.  A  principal  in  the  second  degree  is  not  an  " accessory,"  but  a  "co- 

principal." 

4.  On  the  trial  of  a  prisoner  charged  with  murder,  not  as  an  accessory 

before  or  after  the  fact,  but  as  a  co-principal,  it  was  not  error  in 
the  Court  to  charge  the  jury,  that  in  determining  the  fact  whether 
the  prisoner  was  an  aider  and  abetter  in  the  murder,  and  therefore 
guilty  in  the  second  degree,  they  should  not  be  influenced  by  the 
fact  that  another,  charged  with  the  murder,  had  been  previously 
acquitted. 

5.  Although  a  conversation,  which  took  place  between  a  witness  and 

deceased  immediately  after  the  latter  was  fatally  wounded,  in 
which  he  described  the  number  and  location  of  his  wounds  and 
the  character  of  his  sufferings  and  stated  his  belief  that  he  was 
killed  (it  being  in  evidence  that  deceased  died  within  forty-eight 


•8HEPHEHD,  C.  J.,  not  being  present,  did  not  participate  In  the  decision  of  this 
case. 
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hours  after  the  wounds  were  inflicted),  was  not  a  part  of  the  res 
gestce,  yet  it,  as  well  as  the  statement  of  what  the  deceased  said 
about  the  transaction,  would  have  been  competent  as  dying  decla- 
rations. 

6.  In  such  case,  testimony  as  to  the  statement  of  the  deceased  concern- 
ing his  wounds  and  suffering  (the  character  of  the  former  being 
proved  otherwise,  and  it  not  being  seriously  controverted  that  they 
caused  the  death)  could  not  prejudice  a  prisoner  on  trial  for  the 
killing.  Besides,  such  statements  not  containing  any  reference  to 
the  transaction  in  which  the  wounds  were  received,  were  compe- 
tent as  natural  evidence. 

Indictment  for  murder,  tried  in  Buncombe  Criminal  Court, 
before  Jones,  «/.  The  facts  appear  in  the  opinion.  The  pris- 
oner appealed  from  the  judgment  pronounced. 

The  Attorney  General,  for  the  State. 

Mr.  Chas.  A.  Webb,  for  the  prisoner  (appellant). 

Clark,  J.:  The  prisoner  was  indicted  for  murder  and  was 
convicted  of  murder  in  the  second  degree.  There  was  a 
special  venire  of  one  hundred  and  fifty  men  ordered  and 
drawn  from  the  box  by  the  Court.  The  Code,  §  1739 ;  State 
v.  Brogden,  111  N.  C,  656.  The  prisoner  challenged  the 
array — 

1.  Because  one  of  the  men  named  on  the  special  venire 
had  removed  from  the  county,  and  another  was  dead  at  the 
time  the  jury  list  had  been  revised  by  the  County  Commis- 
sioners. 

2.  Because  the  Sheriff  had  endorsed  on  the  writ  and  list 
of  special  venire :  "Received  25th  October,  1893;  executed 
30th  October,  1893,  by  summoning  a  jury  of  one  hundred 
and  fiftv  men."  The  Solicitor  moved  that  the  Sheriff  be 
allowed  to  amend  his  return,  so  as  to  show  those  of  the  list 
furnished  him  by  the  Clerk  who  were  actually  summoned, 
and  those  of  said  list  not  summoned,  with  the  reasons  why 
they  were  not.  The  Sheriff  was  permitted  to  amend  his 
return,  as  moved,  and  the  prisoner  again  excepted. 
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3  Because  one  of  those  named  on  the  venire  was  not  sum- 
moned. 

4.  Because  the  Sheriff  in  copying  the  list  of  the  venire  by 
mistake  failed  to  copy  the  name  of  one  man,  who,  in  conse- 
quence, was  not  summoned.  The  jury  was  selected  before 
the  prisoner  had  exhausted  his  peremptory  challenges. 

The  first  ground  of  exception  was  expressly  held  adversely 
to  the  prisoner  in  State  v.  Henaley,  94  N.  G,  1021.  The 
amendment  of  Sheriff's  return  was  in  the  discretion  of  the 
Court  at  this  term,  and  removed  the  second  ground  of  objec- 
tion, if  it  had  any  merit.  The  other  two  grounds  assigned 
likewise  did  not  "affect  the  integrity  and  fairness  of  the 
entire  panel,"  and  were  properly  disallowed.  State  v.  Hensley, 
supra. 

The  prisoner  excepted  because  the  Court  refused  to  charge 
the  jury  that  there  was  not  sufficient  evidence  to  go  to  them 
to  show  a  conspiracy  between  the  prisoner  and  John  Llew- 
ellen  to  murder  the  deceased.  A  consideration  of  the  evi- 
dence sent  up  justifies  such  refusal. 

The  prisoner  also  excepted  to  the  charge  of  the  Court — 

11 1.  In  that  the  Court  charged  that, '  if  the  jury  should  find 
from  the  evidence  that  there  was  no  conspiracy  between  the 
prisoner  and  John  Llewellen,  it  would  then  be  their  duty  to 
consider  whether  he  was  an  aider  and  abetter  in  the  killing 
of  Charles  Brockers,  that  is,  as  principal  in  the  second  degree, 
and  in  determining  that  fact  they  should  not  be  influenced 
by  the  fact  that  John  Llewellen  had  been  acquitted  of  the 
murder  of  Brockers,  that  the  acquittal  of  John  Llewellen 
should  have  nothing  to  do  with  their  verdict  in  this  case.' 
Brockers  was  a  Deputy  Marshal,  who  had  arrested  John 
Llewellen  on  a  warrant,  and  had  been  killed  in  attempting 
to  carry  him  to  jail.  John  Llewellen  and  his  father  had  been 
tried  and  acquitted.  The  prisoner  was  charged,  not  as  an 
accessory  before  or  after  the  fact,  but  as  a  co-principal.  What 
another  jury  had  done  as  to  Llewellen  was  inadmissible  for 
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or  against  one  charged  as  a  principal.  The  case  of  State  v. 
Jones,  101  N.  G,  719,  therefore,  has  no  application.  A  prin- 
cipal in  the  second  degree  is  not  an  accessory,  but  a  co-prin- 
cipal. 1  Bishop  Cr.  Law,  §  604  (4).  Even  if  the  prisoner 
had  been  charged  as  principal  in  the  second  degree,  he  could 
have  been  convicted  when  the  principal  in  the  first  degree 
had  been  acquitted.  1  Wharton  Cr.  Law,  §  222,  note  2,  and 
numerous  cases  there  cited;  9  Am.  &  Eng.  Enc,  574,  note  2. 
2.  The  prisoner  further  excepted  because  the  Court  charged 
the  jury  "  that,  in  order  to  find  the  prisoner  guilty  as  a  prin- 
cipal in  the  second  degree,  the  jury  must  be  satisfied  from 
the  evidence,  beyond  a  reasonable  doubt,  that  he  actually 
aided  and  abetted  John  Llewellen  in  the  killing  of  Brockers ; 
that  if  they  were  satisfied  beyond  a  reasonable  doubt  from 
all  the  evidence  that  the  deceased  was  murdered  by  John 
Llewellen,  and  that  just  before  the  fight  began  the  prisoner 
stood  at  the  northeast  corner  of  the  house  with  a  pistol  in  his 
hand,  and  that  John  Llewellen  came  to  the  door  with  a  pistol 
in  his  hand,  and  the  prisoner  then  said  to  him/  You  can  go  to 
Marshall,  if  you  want  to  go,  and  if  you  don't,  you  need  not; 
by  G — d,  I  am  here/  and  that  this  was  said  for  the  purpose  of 
encouraging  John  Llewellen  to  resist  a  lawful  arrest  by  the 
deceased,  and  that  during  the  fight  that  ensued  the  prisoner 
had  a  pistol  in  his  hand  prepared  and  ready  to  assist  John 
Llewellen  if  it  should  become  necessary,  and  that  he  stood 
near  the  witness  Samuel  Cox,  cocking  his  pistol  backwards 
and  forwards  twice,  either  for  the  purpose  of  preventing  the 
said  Cox  from  assisting  Brockers  in  the  arrest,  or  for  the  pur- 
pose of  showing  John  Llewellen  that  he  was  prepared  to  assist 
him,  or  encouraging  him  in  resisting  arrest,  and  that  by  rea- 
son of  such  action  and  words  and  behavior  the  said  John 
Llewellen  was  encouraged  and  assured  by  the  prisoner,  that 
then,  this  would  be  an  aiding  and  abetting  by  the  prisoner, 
and  he  would  be  guilty,  as  a  principal,  in  the  second  degree, 
whether  he  fired  the  fatal  shot  or  not,  and  could  be  convicted 
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of  murder  in  the  second  degree."  Wallis'  case,  1  Salk.,  334, 
is  an  authority  exactly  in  point.  He  was  tried  at  Old  Bailey 
in  1703.  The  indictment  was  against  A  for  murder,  and 
aginst  Wallis  and  others  as  persons  present,  aiding  and  abet- 
ting A  therein.  A  was  first  tried  and  acquitted.  When 
Wallis  was  afterwards  put  on  trial  and  convicted,  Holt,  C.  J., 
determined  that,  though  the  indictment  be  against  the  pris- 
oner for  aiding  and  assisting  and  abetting  A,  who  was 
acquitted,  yet  the  indictment  and  trial  of  that  prisoner  (Wal- 
lis) was  well  enough,  for  all  are  principals,  and  it  is  not  mate- 
rial who  actually  did  the  murder."  Brown  v.  State,  28  Ga., 
199;  9  Am.  &  Eng.  Enc,  570.  Indeed,  as  is  said  by  Dr. 
Wharton,  1  Criminal  Law,  9th  Ed.,  221,  "The  distinction 
between  principals  in  the  first  and  second  degrees,  is  a  dis- 
tinction without  a  difference."  To  same  effect  is  1  Bishop 
Criminal  Law,  8th  Ed.,  §  604,  and  other  authorities. 

The  Solicitor  asked  the  witness  Cox, "  What  did  Brockers  say 
to  you  immediately  after  the  fight  about  his  having  a  wound"? 
The  prisoner  objected  on  the  ground  that,  not  being  a  part 
of  the  res  gestae  and  not  having  been  made  in  the  presence 
of  the  prisoner,  it  was  incompetent.  The  Court  ruled,  after 
preliminary  inquiry,  that  what  Brockers  then  said  to  the 
witness  about  his  feelings  or  the  nature  of  the  wound  he 
had  received,  was  competent,  but  anything  that  he  said  about 
the  fight  was  incompetent.  The  witness  then  testified,  that 
"  not  over  ten  minutes  after  the  fight,  and  about  one  hundred 
or  one  hundred  and  fifty  yards  from  the  place  of  the  fight, 
as  soon  as  he  and  Brockers  had  gotten  on  their  horses, 
Brockers  asked  him  if  he  was  not  shot.  Witness  told  him 
No,  and  asked  Brockers  if  he  was.  He  said  Yes,  he  thought 
he  was  killed.  Witness  then  asked  him  where  he  was  shot, 
and  he  said,  through  the  leg,  the  arm  and  the  thigh  and  the 
body,  and  that  he  believed  he  could  feel  the  blood  running 
inside  of  him."  The  prisoner  excepted.  It  was  also  in  evi- 
dence that  Brockers  died  within  forty-eight  hours  from  the 
wounds  received  on  that  occasion. 
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The  Court  correctly  held  that  the  conversation  was  not  a 
part  of  the  res  gestae.  Cockburn,  C.  J.,  in  Rex  v.  Bedingfield, 
14  C.  C,  341 ;  Roscoe's  Cr.  Ev.,  26,  29,  and  cases  there  cited ; 
State  v.  Frazer,  1  Hous.,  176;  James  v.  State,  71  Ind.,  66. 
Upon  the  evidence  it  would  seem  that  the  Court  might  well 
have  held  these  dying  declarations  and  have  admitted  what 
it  excluded,  to- wit,  Brocker's  statement  of  the  transaction. 
State  v.  Mills,  91  N.  C,  581,  on  p.  594.  The  declarations  of 
the  deceased  were  only  admitted  by  the  Court  as  statements 
of  his  condition,  that  tie  thought  he  was  killed  and  believed 
he  could  feel  the  blood  running  inside,  and  locating  the 
wounds  he  had  received.  The  latter  was  sufficiently  proved 
by  uncontradicted  evidence,  and  as  it  is  not  seriously  contro- 
verted they  caused  the  death,  we  do  not  see  how  the  recital 
of  them  by  the  deceased,  nor  his  statement  of  the  intensity 
of  his  suffering  therefrom,  as  that  he  thought  he  was  killed, 
and  could  feel  the  blood  running  inside,  could  have  possibly 
prejudiced  the  prisoner.  Besides,  such  statements  not  con- 
taining any  reference  to  the  transaction  in  which  the  wounds 
were  received,  are  competent  as  natural  evidence.  2L  Am. 
&  Eng.  Enc,  103;  Insurance  Co.  v.  Moseleyt  8  Wall.,  397;  1 
Greenleaf  Ev.,  §  102.  No  Error. 
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STATE  v.  W.  W.  ROLLINS. 

Murder — Evidence  —  Res  Gestse —  Impeachment  of  Witness — 
Character  of  Deceased — Excessive  Force — Instructions  to  Jury. 

1.  A  witness,  on  a  trial  for  murder,  testified  that  on  the  night  of  the  hom- 

icide, and  near  her  house,  she  heard  men  cursing  and  quarreling, 
one  saying,  "  I  will  cut  his  throat."  In  answer  to  her  cries  of 
"  Murder,"  two  or  three  men  came  to  her  door.  The  defendant 
proposed  to  ask  her  what  she  said  to  the  men  who  came  to  her 
door,  the  purpose  being  to  show  that  she  told  them  that  the  men 
who  were  quarreling  were  cutting  a  man's  throat,  and  to  thus  cor- 
roborate her  statements  on  the  trial :  Held,  that  the  question  was 
properly  excluded  as  irrelevant  and  immaterial,  since  what  she 
said  to  the  men  would  not  have  served  to  corroborate  her  as  to 
what  she  saw,  but  only  to  show  her  belief  or  surmise,  at  the  time, 
of  the  nature  of  the  occurrence. 

2.  What  a  defendant  charged  with  murder  said  to  a  witness,  who,  hear- 

ing pistol  shots,  ran  to  the  scene  of  the  homicide,  arriving  there 
between  the  third  and  fourth  shots,  and  while  several  men  present 
were  struggling  with  each  other,  was  competent  as  a  part  of  the  res 
ge&tce,  and  also  as  corroborative  of  his  testimony  of  the  transaction 
as  given  on  the  trial. 

8.  While  error  in  excluding  competent  testimony  is  cured  by  afterwards 
admitting  it  from  the  same  witness,  it  is  not  cured  by  admitting 
another  to  testify  to  the  same  purport. 

4.  Where  a  witness  for  the  State,  in  a  trial  for  murder,  testified  as  an  eye- 

witness to  the  homicide,  and  on  cross-examination  stated  that  he 
was  not  drunk,  it  was  error  to  exclude  proof  offered  to  show  that  he 
was  "  very  drunk  on  that  occasion,"  such  proof  not  being  intended 
to  impeach  his  character  (in  which  case,  his  answer  on  cross-exam- 
ination as  to  his  condition,  would  have  been  conclusive),  but  serv- 
ing to  contradict  and  impair  his  evidence,  and  to  show  his  inca- 
pacity to  know  and  remember  with  accuracy  what  took  place. 

5.  Where,  in  a  trial  for  murder,  though  the  plea  of  self-defence  was  set 

up,  it  did  not  appear  that  defendant  knew  the  character  of  the 
deceased  for  violence,  evidence  as  10  such  violent  character  was 
properly  excluded. 

6.  Where  a  person  is  lawfully  under  arrest,  and  another  attempts  to 

rescue  him,  the  officer  in  resisting  such  arrest  is  justified  in  using 
such  force  as  would  ordinarily  be  considered  eicessive,  provided 
he  acts  in  good  faith  and  without  malice. 
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7.  But  where  an  officer,  having  lawfully  arrested  a  person  and  in  resist- 

ing an  attempted  rescue,  uses  such  signal  force  that  death  is  caused 
thereby,  there  is  no  presumption  of  law  that  he  acted  without 
malice  and  in  good  faith,  i.  e.,  without  excess  of  force;  it  being  for 
the  jury  to  judge  of  the  reasonableness  of  the  force  used,  and  for 
the  defendant  to  show  matter  of  excuse  or  mitigation. 

8.  Good  faith  and  want  of  malice  apply  as  to  extent  of  force  used  by  an 

officer  in  resisting  a  rescue  of  a  prisoner,  when  the  arrest  is  legal, 
but  do  not  validate  an  illegal  arrest;  hence,  when  a  person  submits 
to  arrest  and  a  rescue  is  attempted,  the  officer  may  not  resist  such 
rescue  or  use  such  force  as  is  necessary  to  prevent  the  rescue  if  the 
original  arrest  was  unlawful. 

9.  When  a  person  is  lawfully  in  the  custody  of  an  officer  and  a  rescue 

is  attempted,  the  officer  may  arrest  the  person  attempting  the  res- 
cue and  may  use  such  force  as  is  necessary, 

10.  The  use  of  a  deadly  weapon  is  proof  of  malice,  for  which  one  charged 

with  murder  must  show  excuse  or  mitigation;  hence,  where  the 
killing  of  a  person  was  admitted  or  conclusively  shown  to  have 
been  done  by  the  prisoner,  a  prayer  for  an  instruction  to  the  jury 
that,  if  the  facts  of  the  homicide  are  in  doubt  "and  the  jury  are 
unable  to  say  how  the  deceased  came  to  his  death  and  under  what 
circumstances,  the  jury  will  render  a  verdict  of  '  not  guilty,' "  was 
properly  refused  as  inapplicable  to  the  facts. 

11.  While,  if  the  fact  of  killing  by  one  on  trial  for  murder  is  in  doubt,  it 

would  be  proper  to  instruct  the  jury  that  "  if  there  is  a  reasonable 
hypothesis,  supported  by  the  evidence,  which  is  consistent  with  the 
prisoner's  innocence,  then  it  is  the  duty  of  the  jury  to  acquit,"  yet, 
whei  e  the  killing  by  the  prisoner  is  admitted  or  conclusively  proven , 
such  an  instruction  is  not  permissible  as  to  matters  of  excuse  or 
mitigation,  the  burden  of  proving  which  is  upon  the  prisoner. 

12.  While  the  Court  may  not  single  out  a  witness  or  witnesses  and  charge 

the  jury  that  they  must  find  in  a  designated  way,  if  they  believe 
such  witnesses,  yet,  if  the  opposite  state  of  facts  and  the  law  appli- 
cable thereto  have  been  called  to  the  attention  of  the  jury,  it  may 
properly  tell  the  jury  that  if  they  believe  a  certain  state  of  facts 
as  deposed  to  by  certain  witnesses,  then  the  law  applicable  is  so 
and  so,  for  thus  the  attention  of  the  jury  is  directed  not  to  the 
credibility  of  the  witnesses,  but  to  a  certain  state  of  facts  or 
hypothesis. 

13.  On  the  trial  of  a  policeman  for  murder,  the  Court  charged  that  an 

officer  may  arrest  without  warrant  for  a  breach  of  the  peace  com- 
mitted in  his  presence,  but  that  he  must,  unless  a  known  officer, 
notify  the  person  that  he  is  an  officer,  and  if  he  fail  to  do  so,  espe- 
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cially  on  demand,  the  arrest  is  illegal  and  may  be  lawfully  resisted 
by  the  person  arrested;  and  if  the  person  making  the  arrest  kill  any 
one  of  those  resisting  it,  he  would  be  guilty  of  murder  unless  exces. 
give  force  was  used  by  those  resisting  it,  in  which  latter  case  he 
would  be  guilty  of  manslaughter:  Held,  that  the  instruction  was 
proper  and  not  objectionable  as  expressing  an  opinion  that  defen- 
dant was  or  was  not  a  known  officer. 

14.  On  the  trial  of  a  policeman  for  murder  of  a  person  attempting  a  res- 
cue of  another  under  arrest,  the  Court  charged  the  jury  that 
"  where  the  arrest  is  made  legally,  by  a  lawful  officer,  he  may  use 
the  amount  of  force  necessary  to  prevent  an  escape  or  rescue,  and 
no  more,  and  if  he  use  excessive  force  and  death  results,  he  is 
guilty  of  manslaughter;  but,  if  excessive  force  is  used  and  he  inten- 
tionally slays  the  person  resisting  arrest  or  attempting  the  rescue, 
he  is  guilty  of  murder  " :  Held,  that  while  it  would  have  been  proper 
for  the  Judge  to  add  that  what  would  be  excessive  force  in  an  indi- 
vidual in  an  ordinary  encounter  might  not  be  so  in  an  officer  resist- 
ing the  escape  or  rescue  of  a  prisoner,  yet  the  omission  to  so  charge 
when  not  asked  to  do  so  was  not  error.  An  officer  is  not  clothed 
with  authority  to  judge  arbitrarily  of  the  necessity  for  killing,  but 
that  is  a  matter  which  the  jury  must  judge  in  each  instance. 

Indictment  for  murder,  tried  before  Bryan,  «/.,  and  a  jury, 
at  March  Term,  1893,  of  Durham  Superior  Court. 

There  was  a  verdict  of  "  not  guilty  of  the  felony  and  mur 
der  as  charged  in  the  bill  of  indictment,  but  guilty  of  the 
felonious  slaying."     From  the  judgment  thereon  the  defen- 
dant appealed. 

Defendant  was  a  policeman  of  the  town  uf  Durham, 
assigned  to  special  duty  in  a  locality  called  "Smoky  Hol- 
low," just  beyond  the  corporate  limits  of  the  town,  the  local- 
ity being  inhabited,  for  the  most  part,  by  lewd  women.  On 
the  evening  of  the  homicide  he  was  drunk  and  called,  in 
company  with  Dick  Happer,  at  a  house  of  ill  fame  kept  by 
Nan  White.  While  in  Nan  White's  room,  deceased  and  his 
brothers,  John  and  Charle?,  stopped  at  the  house.  As  to  the 
circumstances  connected  with  and  leading  up  to  the  homi- 
cide, John  Jones  testified  for  the  State,  that  he  went  upon  the 
porch  and  knocked  at  the  door,  and  was  told  by  the  woman 


113.]  SEPTEMBER  TERM,  1893.  ,   725 


State  v.  Rollins. 


that  he  could  not  come  in.  He  knocked  again,  and  defen- 
dant came  up  the  steps  and  took  him  by  the  arm,  advising 
him  that  he  was  under  arrest.  Witness  asked  him  to  show 
his  authority,  and  defendant  did  not  do  so.  Happer  took 
witness  by  one  arm,  and  defendant  tookjmn  by  the  other; 
and  decease]  came  up,  and  told  them  to  turn  witness  loose, 
saying  that  he  would  take  charge  of  him.  This  defendant 
refused  to  do,  and  on  being  asked  by  witness  to  show  his 
authority,  pulled  out  his  pistol  and  shot  deceased.  Before 
defendant  shot,  deceased  took  witness  bv  his  left  arm  and 
tried  to  get  him  out  of  defendant's  hands.  Witness  and 
deceased  then  ran  off  in  different  directions,  and  deceased 
died  an  hour  later.  Dr.  A.  Cheatham  was  called,  and  ttsii 
fied  that  defendant  died  fiom  a  pistol  wound  in  the  stomach. 
After  introducing  witnesses  to  testify  to  the  jjood  character 
of  John  Jones  the  State  rested. 

Dick  Happer  testified  in  behalf  of  the  defendant,  that  on 
the  night  of  the  homicide  he  and  defendant  visited  Nan 
White's  house.  Defendant  went  into  her  room,  and  witness 
into  another  room.  Witness  heard  some  one  kicking  at  the 
door  about  fifteen  minutes  after.  Witness  heard  a  voice  say  : 
"It  takes  a  damn  good  man  to  carry  me  up  town."  Then 
he  heard  defendant  say :  "  Well,  you  will  have  to  go."  Wit- 
ness went  out  and  found  deceased  and  his  two  brothers  and 
defendant  on  the  porch.  One  of  them  asked  defendant  to 
show  his  authority,  and  defendant  said,  "  Here  is  my  author- 
ity," and  showed  his  badge.  At  defendant's  request  witness 
took  John  Jone&'s  hand,  and  they  started  up  town,  deceased 
and  Charles  Jones  following  them.  Witness  heard  someone 
running  up  behind  them,  and  looking  back  saw  deceased 
and  Charles  right  behind  them.  Deceased  grabbed  defen- 
dant on  the  shoulder  and  said,  "You  damn  son  of  a  bitch, 
you  frha'n't  carry  my  brother  off!"  Charles  also  seized 
defendant,  and  a  struggle  ensued.  One  of  them  said,  "Cut 
his  damn  throat."    Defendant  fell,  and  deceased  struck  him, 
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witness  at  the  same  time  having  his  arms  around  deceased's 
waist.  Charles  had  defendant  by  the  throat  and  said,  "Cut 
the  damn  son  of  a  bitch's  throat."  Then  a  pistol  was  fired 
twice,  and  deceased  said,  "The  damn  son  of  a  bitch  has  shot 
me  twice.  Defendant  called  out  "  Help,"  or  "  I'll  give  up," 
and  witness  rau  for  a  policeman,  and  told  him  that  defen- 
dant had  tried  to  arrest  some  men  in  Smoky  Hollow ;  that 
they  had  jumped  on  him,  and  the  policeman  had  better  go 
there  quick.  Mrs.  Brandon's  house  was  the  closest  house  to 
the  shooting.   • 

Nan  White  testified  that  while  Rollins  was  in  her  room 
some  men  came  on  her  front  porch  and  kicked  the  bottom 
of  her  door.  She  stepped  into  the  hall  and  told  them  that 
she  was  sick,  and  that  there  was  no  one  to  see  them,  and 
asked  them  to  go  away.  The  kicking  continued,  and  she 
requested  defendant  to  go  out  and  take  them  away.  The 
kicking  at  the  bottom  of  the  door  was  so  severe  that  one  of 
the  panels  was  broken  loose. 

Mrs.  Mary  Brandon  testified  in  substance:  "I  live  on  East 
Main  street,  near  where  Reams  avenue  runs  into  it.  I  live 
on  left-hand  side  of  street.  No  fence  around  my  house;  none 
in  front;  a  wire  fence  at  the  side.  The  night  of  the  homicide 
I  was  at  my  house,  and  heard  some  men  coming  from 
towards  the  railroad.  They  were  coming  towards  town. 
There  was  cursing  going  on  among  them.  Just  as  they  got 
to  the  fence  at  my  house  the  cursing  was  loudest.  I  heard 
a  man  say,  'I'll  cut  his  throat'  Then  a  pistol  fired,  and 
then,  right  straight,  another.  Some  one  said, '  I  will  cut  his 
G — d  d — n  throat.  I'll  cut  his  head  off.'  I  opened  front 
door,  and  shut  it.  Went  to  back  door  and  hollered  '  Mur- 
der '  four  or  five  times.  Two  or  three  came  to  my  back  door. 
Jasper  Phipps  was  the  only  one  I  knew."  Defendant  asked 
witness, u  What  did  you  say  to  those  that  came  to  your  door ?  " 
The  State  objected,  and  the  answer  was  ruled  out.  The 
defendant  excepted.    (This  was  the  first  exception.)     Defen- 
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dant  stated  the  purpose  of  the  question  to  be  to  show  that 
she  8a id  to  those  that  came  up  that  they  were  killing  a  man 
at  her  door;  that  they  were  cutting  a  man's  throat  at  her 
door,  and  insisted  that  it  was  competent  as  a  part  of  the  res 
gestae,  and  that  it  tended  to  corroborate  witness  in  what  she 
now  says.     Witness  had  not  been  attacked. 

Jim  Potts,  a  witness  for  defendant,  testified  as  follows:  "  I 
was  in  Smoky  Hollow  the  night  of  the  homicide,  at  Lilly 
Bennett's  about  three  hundred  and  fifty  yards  from  Mrs. 
Brandon's — back  of  Nan  White's.  Heard  two  pistol  shots. 
Sounded  as  if  shot  in  a  box  or  house.  Heard  someone,  in  a 
woman's  voice,  holler  '  Murder.'  I  saw  Mrs.  Brandon  in  her 
door,  hollering  'Murder.'  She  continued  till  I  got  there.  I 
ran  around  to  the  front  door.  Saw  defendant  and  Jasper 
Phipps,  and  some  more  men  in  front.  I  went  on  after  them. 
Pretty  soon  Rollins  overtook  one,  and  caught  hold  of  him. 
Phipps  was  in  front  of  Rollins  a  little  bit.  By  that  time  had 
gotten  out  of  my  sight.  I  kept  going  towards  Rollins.  Saw 
the  blaze  of  a  pistol.  By  that  time  I  had  gotten  up  to  Rol- 
lins." Defendant  then  asked,  "  What  did  Rollins  say  to  you 
as  you  ran  up,  between  third  and  fourth  shots?"  State 
objected.  Defendant  stated  that  he  expected  to  prove  that 
defendant  said,  "  Catch  hold  of  this  man ;  he  has  tried  to  kill 
me";  and  insisted  on  its  competency  as  a  part  of  the  res 
gestae.  The  answer  was  excluded,  and  defendant  excepted. 
(This  was  the  stcond  exception.) 

The  witness  further  said:  "I  don't  know  who  fired  those 
last  two  shots.  I  could  see  the  blaze,  but  it  was  too  dark  for 
me  to  see  who  shot.  Rollins  did  not.  I  caught  hold  of  the 
man  that  Rollins  had.  It  was  Charles  Jones.  Phipps  was 
standing  near,  with  John  Jones."  The  defendant  asked, 
14  What  was  John  Jones's  condition?"  The  Slate  objected. 
The  defendant  stated  that  he  expected  to  prove  that  he  was 
very  drunk,  to  contradict  John  Jones,  to  impeach  his  credit 
as  a  witness  and  as  a  circumstance  corroborating  defendant's 
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contention  of  self-defence.     The  answer  was  excluded  and 
defendant  excepted.    (This  was  the  third  exception.) 

J.  W.  Bradford  testified,  in  substance,  that  he  was  Chief  of 
police  of  Winston ;  that  he  knew  the  deceased,  Sandy  Jones, 
and  knew  his  general  character.  The  defendant  offered  to 
prove  by  this  witness  that  the  deceased,  Sandy  Jones,  was  a 
man  of  most  violent  and  dangerous  character.  The  State 
objected.  The  defendant  insisted  on  its  competency,  there 
having  been  introduced  evidence  going  to  establish  self- 
defence,  and  further,  as  a  circumstance  going  to  show  whether 
the  said  deceased  introduced  the  knife  into  the  difficulty,  the 
evidence  on  this  point  having  been  circumstantial.  The 
evidence  was  excluded,  on  the  ground  that  it  was  not  shown 
that  the  defendant  knew  deceased  or  his  character,  and  that 
the  evidence  of  the  homicide  is  not  circumstantial,  and  defen- 
dant excepted.     (This  was  the  fourth  exception.) 

Among  the  instructions  requested  by  the  defendant  the 
following  were  refused  and  such  refusal  duly  excepted  to 
under  exceptions  from  five  to  ten,  as  referred  to  in  the  opinion : 

"9.  If  the  jury  shall  believe  that  the  said  John  D.  Jones 
was  under  lawful  arrest  and  in  the  custody  of  the  defendant, 
and  that  the  deceased,  Sandy  Jones,  and  Charles  Jone?,  either 
or  both  of  them,  attempted  to  rescue  the  said  John  D.  Jones 
from  such  custody,  then  the  defendant,  in  resisting  such 
attempt,  would  be  protected  in  the  use  of  such  force  that  a 
jury  would  ordinarily  consider  excessive,  if  the  defendant 
was  acting  in  good  faith  and  was  free  from  malice. 

"10.  If  the  jury  believes  that  the  said  John  D.  Jones  was 
under  lawful  arrest,  in  the  custody  of  the  defendant,  and  that 
the  deceased,  Sandy  Jones,  or  Charles  Jones,  both  or  either 
of  them,  attempted  to  rescue  said  John  D.  Jones  from  such 
custody,  then  the  law  presumes  that  in  resisting  euch  rescue 
the  defendant  acted  in  good  faith  and  free  from  the  influence 
of  malice. 
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"11.  If  the  jury  shall  believe  that  John  D.  Jones  submit- 
ted to  arrest  by  the  defendant,  and  submitted  to  remain  in 
the  custody  of  the  defendant,  and  after  the  defendant  and 
the  said  John  D.  Jones  walked  together  for  the  distance  of 
twenty  or  thirty  yards,  and  if  the  jury  believe  that  the 
deceased,  Sandy  Jones,  or  Charles  Jones,  or  both  or  either  of 
them,  attempted  then  to  rescue  the  said  John  D.  Jones  from 
such  custody,  the  defendant  had  the  power  and  authority  to 
resist  such  rescue,  even  though  the  original  arrest  was  unlaw- 
ful, and.  to  use  such  force  as  was  necessary  to  prevent  such 
rescue  and  escape. 

"12.  If  the  jury  shall  be'ieve  that  after  John  D.  Jones 
was  arrested  by  the  defendant,  the  deceased,  Sandy  Jones,  or 
Charles  Jones,  both  or  either  of  them,  assaulted  the  defen- 
dant, then  the  defendant  had  the  power  to  arrest  said  Sandy 
Jones,  or  Charles  Jones,  or  both  of  them,  for  such  an  assault, 
and  to  use  such  force  as  was  necessary  to  make  such  arrests. 
(This  was  given  with  a  modification,  providing  that  the  arrest 
of  John  D.  Jones  was  lawful.) 

The  sixteenth  and  eighteenth  prayers  fur  instructions, 
which  were  refused,  are  set  out  in. the  opinion. 

The  following  charges  were  given  at  the  request  of  the 
State,  and  excepted  to  by  defendant: 

"1.  That  the  killing  having  been  admitted  or  proven  to 
have  been  done  with  a  deadly  weapon,  it  devolves  upon  the 
prisoner  to  show  to  the  jury  facts  or  circumstances  to  miti- 
gate or  excuse  the  crime,  and  if  the  testimony  does  not  sat- 
isfy them  of  the  mitigating  facts  and  circumstances,  then  it 
is  their  duty  to  convict  of  murder."  To  this  the  defendant 
excepted  (Exception  11),  and  assigned  as  error  that  the 
instruction  not  only  ignores,  but  contradicts  the  principle  that 
an  officer,  in  resisting  a  rescue,  is  presumed  not  to  use  exces- 
sive force,  nor  to  have  been  actuated  by  malice;  the  evidence 
having  established  he  was  a  police  officer,  within  his  jurisdic- 
tion and  territorv. 
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"2.  That  if  the  jury  shall  find  that  John  Jones  was  doing 
no  more  than  knocking  at  the  door  of  Nan  White's  house, 
and  asking  for  admission,  as  testified  to  by  the  said  John 
Jones,  W.  B.  McCullock  and  Charles  Jones,  then  the  Court 
charges  that  the  said  John  Jones  was  commiting  no  offence, 
and  his  arrest  was  illegal,  and  that  he  had  the  right  to  resist 
the  arrest,  and  the  deceased  had  the  right  to  aid  him  in  so 
doing,  and  that  right  existed  as  long  as  the  arrest  continued, 
and  they  had  the  right  to  use  the  necessary  force  to  free  said 
John  Jones;  and  the  killing  of  Sandy  Jones,  in  resisting  his 
attempts  to  free  said  John  Jones,  would  be  murder,  unless 
excessive  force  was  used  by  the  said  Sandy,  or  those  acting  with 
him,  and,  if  excessive  force  was  so  used,  then  the  crime  would 
be  manslaughter"  The  defendant  excepted  (Exception  12), 
and  assigned  as  error  that  his  Honor  erred  in  singling  out 
and  naming  certain  State's  witnesses,  and  telling  the  jury 
that  if  they  believed  what  they  said,  they  would  find  such 
and  such  a  verdict,  thus  giving  their  testimony  undue  prom- 
inence and  dignity,  and  further  insists  that  the  right  to  resist 
unlawful  arrest  was  personal  to  the  one  arrested,  and  did  not 
extend  to  deceased,  nor  did  it  extend  after  John  Jones  had 
peacefully  submitted. 

11 3.  That  an  officer  may  arrest  without  warrant  for  a  breach 
of  the  peace  committed  in  his  presence,  but  he  must,  unless 
a  known  officer,  notify  the  person  that  he  is  an  officer  and 
has  authority,  and  if  he  fails  to  do  so,  especially  upon  demand, 
then  the  arrest  is  illegal  and  may  be  lawfully  resisted  by  the 
party  arrested  or  third  persons;  and  the  person  making  the 
arrest,  slaying  any  one  of  those  making  the  resistance  or  res- 
cue, would  be  guilty  of  murder,  unless  excessive  force  was 
used  by  those  resisting,  and  then  he  would  be  guilty  of  man- 
slaughter." The  defendant  excepted  (Exception  13),  and 
assigned  for  error  that  there  is  no  evidence  that  defendant 
was  not  a  known  officer,  the  only  evidence  on  that  question 
being  that  he  had  been  a  policeman  of  the  town,  and  recog- 
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nized  as  such,  for  more  than  six  months;  that  if  he  were  an 
officer,  though  not  known  to  the  one  arrested  to  be  such,  his 
said  failure  would  not  make  an  arrest  illegal;  and,  further, 
that  the  right  to  escape,  even  from  illegal  arrest,  was  personal 
to  the  party  so  arrested,  and  did  not  extend  to  third  persons. 
"4.  That  where  the  arrest  is  made  legally,  by  a  lawful 
officer,  then  he  may  use  the  amount  of  force  necessary  to 
prevent  an  escape  or  rescue,  and  no  more,  and  if  he  uses 
excessive  force,  and  death  results,  then  he  is  guilty  of  man- 
slaughter; but,  if  excessive  force  is  used,  and  he  intentionally 
'slays  the  person  resisting  arrest  or  the  person  attempting  the 
rescue,  he  is  guilty  of  murder."  The  defendant  excepted 
(Exception  14),  and  assigned  for  error  that  his  Honor  failed 
to  tell  the  jury  that  what  would  be  excessive  force  in  an  indi- 
vidual in  an  ordinary  encounter  would  not  be  so  in  an  officer 
resisting  the  escape  or  rescue  of  a  prisoner;  and  further,  that 
in  using  the  phrase,  "if  excessive  force  is  used,"  his  Honor 
failed  to  tell  the  jury  by  whom  the  excessive  force,  if  used, 
led  to  such  a  conclusion  and  left  them  to  infer  that,  if  used 
by  anyone,  either  defendant  or  deceased  and  his  associates, 
the  same  conclusion  followed,  which  was  erroneous. 

The  Attorney  General  and  Messrs.  Fuller  &  Fuller,,  for  the 
State. 

Messrs.  W.  A.  Guthrie,  Boone  &  Parker  and  J.  S.  Manning, 
for  the  defendant  (appellant). 

Clark,  J.:  Exception  1. — The  question  was  properly  ruled 
out.  It  would  not  have  served  to  corroborate  witness  as  to 
what  she  saw,  which  would  have  been  competent,  but  only 
to  show  her  belief  or  surmise  at  the  time  of  the  nature  of  the 
occurrence.  It  was  simply  irrelevant,  and  could  throw  no 
light  upon  the  facts  attending  the  homicide.  There  was  no 
attempt  to  "  cut  off  the  head  "  of  anyone.  That  the  witness 
thought  and  said  otherwise  that  night,  when  she  saw  noth- 
ing that  took  place,  is  immaterial. 
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Exception  2. — The  question  was  improperly  excluded.  It 
was  competent  to  show  the  declaration  of  the  prisoner  made 
at  the  time  as  a  part  of  the  res  gestae,  and  aUo  to  confirm  his 
testimony  of  the  transaction  as  given  on  the  trial.  While 
error  in  excluding  competent  testimony  is  cured  by  after- 
wards admitting  it  from  the  same  witness,  it  is  not  cured  by 
admitting  another  to  testify  to  the  same  purport.  State  v. 
Murray,  63  N.  C,  31. 

Exception  S. — The  third  exception  is  well  taken.  John  Jones, 
on  behalf  of  the  State,  had  testified  as  an  eye-witness  to  the 
homicide,  and  had  stated  that  he  was  not  druuk  when  it 
occurred.  Had  this  been  pertinent  only  to  impeach  his 
character,  his  answer  would  have  been  conclusive.  State  v. 
Roberts,  81  N.  C  ,  605.  But  it  went  rather  to  his  capacity  to 
know  and  remember  with  accuracy  what  took  place.  It  was 
error,  therefore,  to  exclude  proof  offered  to  show  that  he  was 
"very  drunk  on  that  occasion."  It  would  have  served  to 
contradict  him  and  to  impair  the  credit  to  be  given  to  his 
evidence,  and  would  have  been  somewhat  corroborative  of 
the  prisoner's  theory  of  self  defence.  When  a  witness  had 
testified  as  an  eye-witness  to  a  transaction,  it  would  be  com- 
petent to  show  that  during  the  occurrence  he  was  asleep  or 
insensible,  and,  of  course,  also  that  he  was  very  drunk. 

Exception  £.. — The  evidence  of  the  homicide  was  not  circum- 
stantial, and  though  the  plea  of  self-defence  was  set  up,  it 
did  not  appear  that  the  prisoner  knew  the  chafacter  of 
deceased  for  violence.  Evidence  to  show  such  character  was, 
therefore,  properly  excluded.  Sate  v.  Turpin,77  N.  C,  473; 
Sta'e  v.  Hensley,  94  N.  C,  1022. 

Exception  5. — The  Uth  prayer  for  instruction  was  erroneously 
refused.     State  v.  Sigman,  106  N.  C ,  728,  731. 

Exceptions  6  and  11. — The  10th  prayer  for  instruction  was 
properly  denied.  Much  is  left  necessarily  to  the  judgment 
of  the  officer  in  such  eases,  when  acting  in  good  faith  and 
without  malice.     State  v.  McNinch,  90  N.  C,  695;  Slate  v.  Sig~ 
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man,  106  N.  C,  728 ;  State  v.  Pugh,  101  N.  C,  737.  But  when 
force  so  signal  is  used  that  death  is  caused  thereby,  there  is 
no  presumption  of  law  that  the  officer  acted  without  malice 
and  in  good  faith,  i.  e.,  without  excess  of  force.  The  jury 
must  judge  of  the  reasonableness  of  the  force  used  (State  v. 
Bland,  97  N.  C-,438),  and  the  burden  remains  on  the  prisoner 
to  show  matter  of  excuse  or  mitigation.  Good  faith  and  the 
absence  of  malice  are  matters  of  defence. 

Exception  7. — The  11th  prayer  for  instruction  was  prop- 
erly refused.  Good  faith  and  want  of  malice  apply  as  to 
extent  of  force  used  when  the  arrest  is  legal,  but  does  not 
validate  an  illegal  arrest.  State  v.  Hunter,  106  N.  C,  796. 
State  v.  Black,  109  N.  C,  856,  does  not  apply  to  cases  where 
an  officer  is  on  trial  for  using  excessive  force,  nor  where  the 
transaction  is  not  fully  completed  and  finished.  If  the  arrest 
was  invalid,  while  third  parties  had  no  right  to  assault  the 
officer  to  take  away  the  prisoner  (State  v.  Armutead,  106  N.  C, 
639),  the  officer  was  also  guilty  of  an  affray  in  attempting  to 
hold  the  prisoner  by  force  against  the  efforts  of  himself  and 
friends. 

Exception  8. — The  12th  prayer  for  instruction  was  prop- 
erly modified  by  inserting  the  words,  "if  the  arrest  was  law- 
ful." 

Exception  9. — The  16th  prayer  for  instruction  was,  "  if  the 
circumstances  and  facts  of  the  homicide  are  left  in  doubt  to 
the  jury,  and  the  jury  are  unable  to  say  how  the  deceased 
came  to  his  death  and  under  what  circumstances,  the  jury 
will  render  a  verdict  of  not  guilty."  This  would  be  correct 
in  passing  upon  the  killing,  if  not  conclusively  shown  to 
have  been  committed  by  the  prisoner.  But  if  the  killing  is 
proved  or  admitted  to  have  been  done  by  the  prisoner  with 
a  deadly  weapon,  as  in  this  case,  exactly  the  opposite  of  the 
prayer  is  the  settled  law  in  this  State.  State  v.  Smith,  77 
N.  C,  488 ;  State  v.  Gooch,  94  N.  C,  987.  The  use  of  a  deadly 
weapon  is  proof  of  malice,  for  which  the  prisoner  must  show 
excuse  or  mitigation. 
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Exception  10. — The  eighteenth  payer  was,  "If  there  is  a  rea- 
sonable hypothesis,  supported  by  the  evidence,  which  is  con- 
sistent with  the  prisoner's  innocence,  then  it  is  the  duty  of 
the  jury  to  acquit."  This  would  be  correct  as  to  finding  the 
killing  to  have  been  done  by  the  prisoner  when  that  fact  is 
left  in  doubt.  But  when,  as  in  this-case,  the  killing  by  the 
prisoner  has  been  established,  the  instruction  would  be  ille- 
gal as  to  matters  of  excuse  or  mitigation,  and  the  prayer 
must  be  construed  with  reference  to  the  evidence.  State  v. 
Tilly,  25  N.  C,  424.  The  law  is  too  well  settled  in  this  State 
to  be  shaken  now  that  if  the  killing  is  proved  or  admitted, 
all  matters  of  excuse  or  mitigation  devolve  upon  the  pris- 
oner. State  v.  Johnson,  48  N.  C,  266;  State  v.  EUick,  60  N.  C.f 
45;  State  v.  Haywood,  61  N.  C,  376;  State  v.  Willis,  63  N.  C.f 
26;  State  v.  Bowman,  80  N.  C,  432;  State  v.  Vann,  82  N.  G, 
631 ;  State  v.  Borne,  82  N.  C,  637 ;  State  v.  BtiUain,  89  N.  C, 
481 ;  State  v.  Mazon,  90  N.  G,  676;  State  v.  Carland,  90  N.  C, 
668;  State  v.  Gooch,  94  Jtf.  C,  987;  State  v.  Thomas,  98  N.  C, 
599;  State  v.  Byers,  100  N.  C,  512,  and  there  are  others  to 
same  effect.  The  case  of  Stale  v.  Miller,  112  N.  C,  878,  relied 
on  by  the  prisoner,  makes  no  change  whatever  in  this  well 
established  rule. 

Exception  11. — This  raises  the  same  point  as  Exception  6. 

Exception  12. — Is  without  merit.  The  Court  cannot  single 
out  a  witness  or  witnesses  and  charge  the  jury,  that  if  they 
believe  those  witnesses,  to  find  so  and  so.  State  v.  Rogers, 
93  N.  C,  523,  and  cases  there  cited.  But  there  is  no  impro- 
priety in  saying  to  the  jury,  that  if  they  believe  a  certain 
state  of  facts,  as  deposed  to  by  certain  witnesses,  then  the  law 
applicable  is  so  and  so,  when  the  Court,  as  in  this  case,  has 
called  to  their  attention  the  opposite  state  of  facts  as  deposed 
to  by  other  witnesses  and  instructed  as  to  the  law  applicable 
thereto.  This  directs  the  jury's  atention  not  to  the  credi- 
bility of  such  witnesses,  but  as  to  a  certain  hypothesis  or 
state  of  facts,  and  the  reference  to  the  witnesses  is  simply 
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incidental  to  refresh  them  as  to  the  evidence  tending  to  show 
that  particular  state  of  facts. 

Exception  IS. — There  is  no  ground  for  this  exception.  The 
proposition  of  law  was  correctly  stated  (State  v.  Kirby,  24 
N.  C,  201),  and  contained  no  expression  of  opinion  that  the 
prisoner  was  or  was  not  a  known  officer. 

Exception  i£ — Is  not  well  grounded.  The  prisoner  has  no 
cause  to  complain  of  the  instruction.  If  so  requested,  tbe 
Judge  might  have  told  the  jury  that  what  would  be  excessive 
force  in  an  individual  in  an  ordinary  encounter,  might  not 
be  so  in  an  officer  resisting  the  escape  or  rescue  of  a  prisoner. 
Slate  v.  McNinch  and  State  v.  Sigman,  mpra.  But  the  omission 
was  not  error  when  the  instruction  was  not  asked.  Nor  is 
the  officer  clothed  with  authority  to  judge  arbitrarily  of  the 
necessity  for  killing.  It  must  be  left  to  the  jury  to  judge  of 
the  necessity  in  each  case.  State  v.  Bland,  97  N.  C,  438.  Nor 
do  we  think  that  this  instraction  is  open  to  the  charge  of 
ambiguity,  pointed  out  by  the  exception.  Error. 
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PORTRAIT  OF  JUDGE  WILLIAM  GASTON. 


PRESENTED  TO  THE  SUPREME  COURT  ON  DECEMBER  14,  1893. 


Mr.  Fabius  H.  Busbee,  addressing  the  Court,  said: 
To  every  loyal  North  Carolinian,  layman  or  lawyer,  it  is  a 
cause  for  sincere  congratulation  that  the  walls  of  its  Supreme 
Court  Room  are  being  rapidly  filled  with  the  portraits  of  the 
learned  and  sagacious  men  who  laid  deep  the  foundations, 
and  wisely  built  the  superstructure  of  our  jurisprudence. 

North  Carolina  owes  an  incalculable  debt  to  its  judiciary. 
Beguiled  by  pardonable  State  piide,  we  are  sometimes  prone 
to  overestimate  the  relative  importance  of  our  State  in  the 
roll  of  American  Commonwealths.  But  we  can  make  no 
mistake  in  asserting  the  great  value  of  her  contribution  to 
the  complex  system  of  American  law.  In  spite  of  the  fact 
that  the  State  has  never  had  a  large  town,  that  her  commerce, 
trade  and  manufactures  have  been  of  comparatively  small 
importance,  and  that,  in  consequence,  her  litigation,  for  the 
most  part,  has  been  based  upon  controversies  concerning  land 
or  involving  small  amounts,  yet  the  influence  of  her  earlier 
Judges  is  strongly  marked  in  the  general  current  of  Ameri- 
can decisions.  With  the  enormous  increase  in  the  popula- 
tion, wealth,  trade  and  industries  of  the  newer  States,  almost 
magical  in  rapidity  of  their  growth,  many  of  them  blessed 
with  learned  and  industrious  appellate  tribunals,  it  is  impos- 
sible for  the  older  States  to  maintain  their  comparative  influ- 
ence, although  the  learning  and  character  of  their  Judges 
show  no  abatement.  When  we  seek  the  fountain-head  of  the 
principles  now  firmly  established  as  the  system  of  American 
law,  to  trace  the  earlier  application  of  the  doctrines  of  the 
47 
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English  common  law  to  the  strange  conditions  and  peculiar 
environments  of  a  new  republic,  or  rather  new  system  of 
republics,  based  upon  written  constitutions,  along  with  New 
Hampshire  and  Massachusetts,  New  York  and  Pennsylvania, 
we  find  everywhere  marks  of  the  current  of  North  Carolina 
decisions.  There  were  no  legal  pioneers  more  fearless  and 
conservative  than  our  older  Judges  in  blazing  the  pathways 
through  the  virgin  forests  or  breaking  the  untrodden  snow 
in  the  new  fields  of  judicial  inquiry. 

At  a  time  when  the  Supreme  Court  of  Norlh  Carolina 
reached  perhaps  its  highest  point  of  influence  and  useful- 
ness, the  honored  name  of  William  Gaston  shines  bright 
upon  the  pages  which  record  its  work.  Unlike  the  large 
majority  of  the  Judges  who  constituted  the  Court  he  had  no 
preliminary  training  as  a  Judge  in  the  nm  prius  Courts, 
yet  in  the  extent  and  variety  of  his  labors  as  a  lawyer  he 
excelled  them  all.  For  thirty- five  years  he  was  in  the  con- 
stant practice  of  his  profession.  He  attended  the  Courts  of 
a  large  circuit;  he  was  familiar  with  the  inner  lives  of  the 
people,  and  studied  human  nature  as  faithfully  and  success- 
fully as  he  did  the  law.  From  the  white  heat  of  conflict  at 
the  bar,  in  the  acme  of  his  powers,  he  was  called  to  the 
serener  atmosphere  of  the  bench.  The  zealous  and  success- 
ful advocate  was  merged  into  the  impartial  Judge. 

The  recent  publication  in  a  contemporary  legal  magazine 
of  an  admirable  sketch  of  Judge  Gaston,  written  by  a  learned 
Justice  of  this  Court,*  renders  it  unnecessary  for  me  to  dwell 
upon  the  details  of  his  life.  We  recall  with  moistened  eye 
the  striking  tragedy  of  his  infant  days,  when  his  father,  the 
skilled  English  surgeon,  who  had  warmly  espoused  the  cause 
of  the  struggling  colonies,  in  the  frail,  rocking  canoe  fell 
mortally  wounded  at  the  feet  of  his  heroic  wife.  The  vic- 
tim of  the  craven  bullet  of  a  Tory  neighbor  baptised  with 
the  red  libation  of  his  martyr  blood  the  head  of  the  prattling 
child.    His  boyhood  gave  evidence  of  great  promise.     He 

•  Justice  Walter  Clark,  in  The  Green  Bag. 
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worshiped  his  mother,  and  his  marked  success  at  school  was 
largely  caused  by  his  desire  to  gratify  her.  He  was  the  first 
student  to  enter  at  the  Catholic  College  of  Georgetown,  and 
one  of  the  most  notable  buildings  of  that  renowned  institu- 
tion bears  his  name.  He  graduated  from  the  College  of  New 
Jersey  at  Princeton,  and,  after  studying  law  in  Newborn  with 
Frances  Xavier  Martin,  the  eminent  jurist,  soon  entered  upon 
the  practice.  His  success  in  the  fields,  both  of  law  and  poli- 
tics, was  immediate  and  pronounced.  Of  noble  and  engaging 
presence,  most  attractively  modest  in  his  demeanor,  frank 
and  cordial,  of  accurate  and  elegant  diction,  he  soon  won  his 
way  to  every  heart.  By  nature,  he  was  born  to  persuade  and 
to  convince. 

44  Some  there  are 
Who,  on  the  tip  of  their  persuasive  tongue, 

Carry  all  arguments  and  questions  deep, 
And  replication  prompt  and  reason  strong, 

To  make  the  weeper  smile,  the  laugher  weep. 
They  have  the  dialect  and  different  skill, 
Catching  aU  passions  in  their  craft  of  will, 
That  in  the  general  bosom  they  do  reign, 
Of  young  and  old,  and  either  sex  enchain." 

He  was  soon  sent  to  the  General  Assembly  as  a  member 
of  the  State  Senate,  and  afterwards  as  a  representative  of  the 
borough  town  of  Newbern.  At  a  subsequent  session  he 
became  Speaker  of  the  House  of  Commons,  which  office  he 
held  with  great  acceptability  for  several  terms. 

In  1813  he  was  a  member  of  Congress  for  the  Newbern 
District,  and  in  1815  was  re-elected  for  a  second  term.  The 
impression  made  upon  his  contemporaries  during  his  service 
in  that  body  yet  remains,  and  his  published  speeches  show 
how  well  deserved  was  his  reputation.  He  became  the  life- 
long friend  of  Webster  and  Clay,  and  both  were  his  warm 
admirers.  The  House  of  Representatives  had  not  at  that 
time  lost  its  character  as  a  deliberative  body,  and  its  mem- 
bership was  not  so  unwieldy  as  to  make  length  of  service  a 
prerequisite  to  success.    In  one  respect  his  experience  in 
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Washington  was  in  marked  contrast  to  the  present  conditions 
surrounding  official  life.  In  his  argument  before  the  Con- 
vention of  1835,  upon  the  subject  of  biennial  sessions  of  the 
Legislature,  Judge  Gaston  wittily  said : 

"When  he  looked  around  him,  and  noticed  the  zeal  and 
meanness  with  which  the  Federal  offices  of  every  kind  were 
courted  and  solicited,  and  recollected  the  stern  integrity 
which  used  to  prevail  in  this  respect,  he  was  humbled  and 
alarmed — humbled  at  the  change  of  manners  in  his  honest 
State,  and  alarmed  at  the  subserviency  to  power  which  it 
must  generate.  In  old  times,  application  for  office  from 
North  Carolina  was  an  extraordinary  occurrence.  During 
the  four  years  which  he  spent  in  Congress  but  one  applica- 
tion was  made  to  him  on  the  subject,  and  that  came  from 
perhaps  the  most  despicable  of  his  constituents.  The  letter 
ran  somewhat  in  this  fashion:  'I  and  my  friends  have  con- 
stantly supported  you.  *  The  times  are  hard  and  I  want  a 
post.  I  don't  much  care  what  post  it  is,  so  that  it  has  a  good 
salary  attached  to  it/  It  is  needless  (said  Mr.  Gaston)  to  state 
my  answer,  but  I  was  strongly  tempted  to  inform  him  that 
there  was  but  one  post  for  which  I  could  recommend  him — 
and  that  was  the  whipping-post." 

From  the  day  he  left  Congress,  in  1817,  until  he  entered 
upon  his  duties  as  Judge  of  the  Supreme  Court,  in  1833,  he 
maintained  his  position  as  the  leader  of  the  bar  in  the  State, 
challenged,  perhaps,  as  the  years  passed  on,  by  the  almost 
invincible  Badger. 

An  examination  of  the  reports  of  that  epoch  shows  how 
singularly  small  was  the  number  of  lawyers  whose  names 
appear  in  the  records  of  the  Supreme  Court.  The  Crat  vol- 
ume of  Devereux  shows  that,  although  in  an  unusually  large 
number  of  cases  there  was  no  representation  by  counsel,  Mr. 
Gaston  appeared  in  forty-five  cases,  and  Mr.  Badger  in  per- 
haps as  many.  The  other  leading  counsel  whose  names 
appear  frequently  in  that  volume  are  Nash,  Hogg,  Wilson 
and  Devereux.    In  1833  he  was  elected   by   the  General 
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Assembly  a  Judge  of  the  Supreme  Court  to  succeed  Chief 
Justice  Henderson,  and  he  continued  a  member  of  the 
Court  until  his  sudden  death  on  January  20, 1844.  His  first 
opinion  appears  in  the  4th  of  Devereux,  and  his  last  opinion, 
clear  and  conclusive,  is  the  case  of  Morrison  v.  Love,  in  4th 
Iredell.  It  would  hardly  be  deemed  appropriate  in  this  con- 
nection to  enter  into  a  critical  comparative  review  of  the 
opinions  of  Judge  Gaston  as  found  in  the  Reports.  Coming 
directly  to  the  bench  from  active  practice,  we  can  sometimes 
see  the  traces  of  the  warm  language  of  the  advocate,  con- 
trolled by  the  impartial  justice  of  the  Judge.  His  classical 
training  and  his  familiarity  with  the  best  models  of  English 
literature  lend  a  singular  grace  to  his  opinions.  His  facility 
of  phrasing  sometimes  tempts  him  into  longer  discussions 
than  was  usual  among  his  contemporaries.  Asa  Chancellor 
his  desire  always  seems  to  be  to  strike  at  the  real  merits  and 
justice  of  the  case,  and  noticeably,  and  ever  and  always,  he 
is  the  upholder  of  the  weak  against  the  strong.  In  this  there 
is  no  trace  of  any  effort  to  "  catch  the  ear  of  the  groundlings," 
there  is  no  seeking  after  popularity,  but  there  is  the  unmis- 
takable evidence  of  a  man  in  whose  heart  there  always 
abides  the  tenderest  compassion  for  any  human  being  in 
weakness  or  distress. 

It  is  difficult  for  the  present  generations  fully  to  appreciate 
the  merits  and  the  courage  of  the  opinion  in  State  v.  Will,  in 
1st  Devereux  &  Battle.  We  must  fully  realize  in  our  minds 
the  condition  of  a  slave-holding  people.  The  fear  of  negro 
insurrection  always  vaguely  apprehended,  and  ever  and 
anon  becoming  an  imminent  danger  or  a  dread  reality,  the 
necessity  upon  the  part  of  those  who  administered  the  law 
to  relax  no  proper  rule  of  restraint,  and  at  the  same  time 
the  equal  necessity  of  imposing  some  check  upon  the  bru- 
tality of  cruel  masters  or  reckless  overseers,  the  sensitiveness 
of  the  public  mind  upon  the  subject  in  its  political  as  well 
as  in  its  legal  and  social  aspects,  combined  to  render  the  task 
of  laying  down  the  law  in  this  case  one  of  extreme  delicacy. 


742  APPENDIX. 


The  inherent  evils  of  slavery,  which  it  were  worse  than  folly 
to  deny,  were  fully  understood  by  this  humane  slave-holder, 
and  it  was  his  high  mission  and  earnest  desire  to  mitigate 
every  remediable  hardship.  This  great  opinion  of  Judge 
Gaston,  in  its  clear  analysis  of  the  respective  legal  rights  and 
duties  of  master  and  slave,  its  condemnation  of  the  brutality 
too  often  shown  towards  the  helpless,  its  sublime  compassion 
for  the  hunted  and  terrified  slave,  sounded  the  key-note  that 
never  ceased  to  ring  in  North  Carolina  jurisprudence.  A 
single  quotation  may  be  pardoned : 

"An  attempt  to  take  a  slave's  life  is  then  an  attempt  to 
commit  a  grievous  crime  and  may  rightly  be  resisted.  But 
what  emotions  of  terror,  of  resentment  may  without  the  impu- 
tation of  fiendlike  malignity  be  excited  in  a  poor  slave  by 
cruelty  from  his  master  that  does  not  immediately  menace 
death,  that  case  neither  determines  nor  professes  to  determine. 
In  the  absence  then  of  all  precedents  directly  in  point  or  strik- 
ingly analogous,  the  question  recurs,  if  the  passions  of  the  slave 
be  excited  into  unlawful  violence  by  the  inhumanity  of  his 
master  or  temporary  owner,  or  one  clothed  with  the  master's 
authority,  is  it  a  conclusion  of  law  that  such  passions  must 
spring  from  malice?  Unless  I  see  my  way  clear  as  a  sun- 
beam, I  cannot  believe  that  this  is  the  law  of  a  civilized  peo- 
ple and  of  a  Christian  land.  I  will  not  presume  an  arbitrary 
and  inflexible  rule  so  sanguinary  in  its  character  and  so 
repugnant  to  the  spirit  of  those  holy  statutes  which  '  rejoice 
the  heart,  enlighten  the  eyes,  and  are  true  and  righteous 
altogether/  " 

If  time  permitted,  it  would  be  a  pleasant  duty  to  gather 
from  the  well-laden  branches  samples  of  the  fruits  of  his 
labors  in  this  Court,  but  I  am  speaking  to  those  whose  lives 
are  spent  in  daily  communion  with  the  emanations  of  his 
genius,  and  to  whom  I  can  suggest  nothing  that  is  novel. 
While  a  member  of  this  Court  he  was  tendered  the  office  of 
United  States  Senator,  which,  without  hesitation,  he  declined 
as  being  inferior  in  dignity  and  usefulness  to  the  office  he 
then  filled. 
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In  1835  he  was  a  member  of  the  Constitutional  Conven- 
tion, and  to  him,  more  than  any  other  man,  is  due  the  credit 
for  the  reforms  instituted  by  that  body.  In  the  struggle  of 
the  western  counties  for  equal  representation  in  the  halls  of 
legislation,  he  listened  not  to  the  dictates  of  sectional  inter- 
ests, but  advocated  a  just  consideration  of  the  claims  of  the 
West.  He  was  the  impassioned  defender  of  civil  and  reli- 
gious liberty,  and  his  great  argument  in  behalf  of  religious 
toleration  will  always  remain  a  North  Carolina  classic.  In 
that  speech,  with  simple  pathos,  he  declares  his  faith : 

"  It  will  be  enough  for  me  to  say,  that  trained  from  infancy 
to  worship  God  according  to  the  usages,  and  carefully 
instructed  in  the  creed  of  the  most  ancient  and  numerous 
society  of  Christians  in  the  world,  after  arrival  at  mature 
age  I  deliberately  embraced,  from  conviction,  the  faith  which 
had  been  early  instilled  into  my  mind  by  maternal  piety. 
Without,  as  I  trust,  offensive  ostentation,  I  have  felt  myself 
bound  outwardly  to  profess  what  I  inwardly  believe,  and 
am  therefore  an  avowed,  though  unworthy  member  of  the 
Roman  Catholic  Church." 

I  trust  I  may  be  pardoned  for  quoting  from  the  same  source 
his  sublime  advocacy  of  religious  toleration: 

"Religion  is  exclusively  an  affair  between  man  and  his 
God.  If  there  be  any  subject  upon  which  the  interference 
of  human  power  is  more  forbidden  than  all  others,  it  is  on 
religion.  Born  of  Faith,  nurtured  by  Hope,  invigorated  by 
Charity — looking  for  its  rewards  in  the  world  beyond  the 
grave — it  is  of  Heaven,  heavenly.  The  evidence  upon  which 
it  is  founded,  and  the  sanctions  by  which  it  is  upheld,  are 
addressed  solely  to  the  understanding  and  the  purified  affec- 
tions. Even  He,  from  whom  cometh  every  pure  and  perfect 
gift,  and  to  whom  religion  is  directed  as  its  author,  its  end 
and  its  exceedingly  great  reward,  imposes  no  coercion  on  His 
children.  They  believe,  or  doubt,  or  reject  according  to  the 
impressions  which  the  testimony  of  revealed  truth  makes 
upon  their  minds.     He  causes  His  sun  to  shine  alike  on  the 
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believer  and  the  unbeliever,  and  His  dews  to  fertilize  equally 
the  soil  of  the  orthodox  and  the  heretic." 

In  the  sacred  privacy  of  his  family  he  was  singularly 
attractive,  and  deeply  beloved  by  all  who  came  within  the 
sphere  of  his  influence.  His  buoyant  and  almost  boyish 
cheerfulness  rendered  him  the  life  of  the  home  circle,  the 
unfailing  delight  of  children,  the  kindly  mentor  of  youth, 
the  comrade  and  friend  of  older  years.  My  grandmother, 
from  her  earliest  childhood,  was  an  inmate  of  the  family  and 
an  adopted  daughter  of  Chief  Justice  Taylor,  his  brother- 
in-law.  Much  of  Judge  Gaston's  time  was  spent  at  her  fire- 
side, and  his  last  summons  came  to  him  at  her  house.  My 
own  boyhood  was  passed  in  the  daily  hearing  of  his  name, 
his  sayings  and  familiar  anecdotes  concerning  him.  To  those 
who  loved  him  it  was  not  as  the  incorruptible  statesman,  the 
learned  jurist,  the  honored  patriot  that  he  was  chiefly  remem- 
bered, but  as  the  loving  "Uncle"  and  faithful  friend. 

The  name  of  Gaston  is  no  longer  borne  by  any  lineal 
descendant.  His  only  son,  Alexander,  who  was,  with  him, 
a  member  of  the  Convention  of  1835,  representing  Hyde 
County,  afterwards  removed  to  Yancey  County  and  lived 
there  up  to  the  time  of  bis  death.  The  sons  of  Alexander, 
the  last  males  to  bear  that  honored  name,  both  fell  in  battle, 
each  destined  by  a  sad  coincidence  to  die  in  his  first  engage- 
ment. William,  a  graduate  of  West  Point  of  unusual  promise, 
fell  in  Colonel  Steptoe's  ill-starred  Oregon  campaign  against 
the  Indians  in  1858.  Hugh,  though  physically  unfitted  for 
the  field,  could  not  remain  inactive  in  the  days  when  North 
Carolina  called  her  sons  to  arms,  and  was  mortally  wounded 
at  Sharpsburg  (Antietam).  The  daughters  of  Judge  Gas- 
ton were  Susan,  the  wife  of  Robert  Donaldson,  of  New  York ; 
Eliza,  the  wife  of  Mr.  Graham,  of  Maryland;  Hannah,  who 
married  Judge  Manly,  of  the  Supreme  Court;  and  Kate, 
who  died  unmarried. 

It  is  my  pleasant  mission,  representing  the  granddaughters 
of  the  distinguished  jurist,  Miss  Eliza  Donaldson  and  her 
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sister,  Mrs.  Bronson,  to  ask  the  Court  to  receive  this  portrait 
of  their  revered  grandfather.  It  is  a  copy  of  Brown's  paint- 
ing, made  by  an  artist  who  was  reared  upon  the  premises 
where  Gaston  died. 

When  North  Carolina,  awakened  at  last  to  a  sense  of  her 
duty  unperformed,  shall  place  in  the  National  Valhalla,  the 
Statuary  Hall  at  Washington,  the  statues  of  her  two  most 
illustrious  dead,  it  requires  no  prophet  to  foretell  thst  one 
will  bear  the  lofty  brow  and  classic  face  of  her  beloved  son, 
the  patriot,  the  statesman,  the  scholar  and  the  jurist,  William 
Gaston. 

Chief  Justice  Shepherd,  responding  for  the  Court,  said  : 
We  have  listened  with  much  pleasure  to  the  eloquent 
remarks  of  Mr.  Busbee  on  the  life  and  character  of  one  who 
is  so  justly  and  universally  esteemed  as  a  great  and  good 
man.  The  name  of  Judge  Gaston  excites  the  admiration 
and  pride  of  every  North  Carolinian,  and  he  is  constantly 
held  up  to  our  youth  as  an  exemplar  of  all  that  is  pure  as  a 
private  citizen,  able  and  patriotic  as  a  statesman,  and  elevated 
and  learned  as  a  jurist.  He  occupies  such  a  prominent  place 
in  the  political  and  judicial  history  of  this  State,  that  it  would 
be  a  work  of  supererogation  to  attempt  to  add  anything  to 
what  has  already  been  said.  While  his  political  services  to 
the  country  were  great,  it  is  but  natural  that  we  should  regard 
his  opinions  while  a  member  of  this  Court  as  constituting  his 
most  enduring  memorial.  Elegant  in  diction,  replete  with 
learning,  and  characterized  by  great  accuracy  of  statement 
and  strong  logical  expression,  they  never  fail  to  interest  and 
instruct,  as  well  as  to  inspire  us,  we  trust,  with  a  proper  sense 
of  the  responsibility  and  dignity  of  the  legal  profession  and 
of  high  judicial  position. 

We  are  gratified  to  receive  the  portrait  of  this  distinguished 
jurist,  and  cheerfully  direct  that  it  be  hung  in  an  appropriate 
place  on  the  walls  of  this  chamber. 
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ABUTTING  PROPRIETOR,  610. 

ACCOMPLICE: 

The  unsupported  testimony  of  an  accomplice,  if  it  produces  entire 
belief  of  the  prisoner's  guilt,  is  sufficient  to  warrant  a  conviction, 
and  the  usual  direction  to  a  jury  not  to  convict  upon  it,  unless 
supported  by  other  testimony,  is  only  a  precautionary  measure 
to  prevent  improper  confidence  being  reposed  in  it,  and  the  pro- 
priety of  giving  this  caution  must  be  left  to  the  discretion  of  the 
trial  Judge.    State  v.  Barber,  711. 

ACCOUNT: 

Of  guardian,  102,  390. 
Of  administrator,  102. 

ACKNOWLEDGMENT,  OR  NEW  PROMISE: 

The  words  "  I  propose  to  settle,"  written  in  answer  to  a  letter  demand- 
ing payment  of  a  note  barred  by  the  lapse  of  time,  amount  to  an 
acknowledgment  or  new  promise  sufficient  to  take  the  case  out 
of  the  operation  of  the  statute  of  limitations.  Taylor  v.  Mil- 
ler, 340. 

ACTIONS: 

Distinction  between  civil  and  criminal  actions,  in  respect  to  trial 
Judge's  power  to  direct  the  verdict,  noted  and  discussed.  State 
v.  Riley,  648. 

ACTION: 

On  official  bond,  197. 

For  libel,  203. 

Prematurely  brought,  442. 

To  correct  mistake  in  deed,  458. 

ACTION  FOR  DAMAGES,  203,  558,  566,  610. 

1.  Where  one  violates  his  contract  he  is  liable  only  for  such  damages 
as  are  caused  by  the  breach;  or  such,  as  being  incident  to  the  act 
*  of  omission  or  commission,  as  a  natural  consequence  thereof, 
may  reasonably  be  presumed  to  have  been  in  the  contemplation 
of  the  parties  when  the  contract  was  made.  Spencer  v.  Hamil- 
ton, 49. 
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2.  Where,  upon  the  trial  of  an  action  to  recover  rent,  in  which  the 

defendant  set  up  a  counterclaim  for  damages  caused  by  plain- 
tiff's breach  of  contract,  it  appeared  that,  as  a  part  of  the  con- 
tract of  leasing  the  land,  the  lessor  had  agreed  to  have  certain 
ditches  cleared  out,  and  by  reason  of  his  failure  to  do  so  the  land 
was  flooded  and  the  crop  lessened,  evidence  as  to  the  effect  which 
such  failure  had  upon  the  crop,  and  to  what  extent  it  was  dam- 
aged thereby,  was  competent  as  affording  a  basis  to  the  jury  for 
the  measurement  of  the  damages  sustained  by  the  defendant  by 
the  breach  of  contract.    Ibid. 

3.  In  delivering  property  to  a  defendant,  when  seized  in  claim  a/id 

delivery  proceedings,  without  taking  a  proper  undertaking  and 
requiring  the  same  to  be  justified,  a  Sheriff  becomes  liable  as  a 
surety  thereon.     Wells  v.  Bourne,  82. 

4.  In  such  case  the  measure  of  liability  is  the  delivery  of  the  property 

to  the  plaintiff  (if  such  delivery  be  adjudged),  with  damages  for 
its  deterioration,  or  (failing  delivery)  the  value  of  the  property: 
and  to  subject  the  Sheriff  as  surety  it  is  necessary  to  show  that 
execution  has  been  returned  unsatisfied.    Ibid. 

5.  Where  plaintiff,  in  an  action  against  a  Sheriff  to  recover  damages 

for  his  failure  to  take  a  proper  undertaking  for  the  return  of 
property  seized  by  him  at  the  instance  of  plaintiff  and  adjudged 
to  be  returned,  failed  to  show  that  execution  issued  for  the 
property  and  against  the  sureties  on  the  undertaking  had  been 
returned  unsatisfied,  he  failed  to  show,  and  cannot  recover,  actual 
damages  against  such  Sheriff.    Ibid 

ACTION  FOR  DAMAGES  TO  STOCK,  588. 

ACTION  ON  SEALED  NOTE: 

The  lapse  of  three  years  between  the  maturity  of  or  the  last  payment 
on  a  sealed  note  and  the  commencement  of  suit  thereon  is  a  bar 
to  the  action  as  against  a  surety  thereon.  Redmond  v.  Pippin,  90. 

ACTION  AGAINST  EXECUTORS  AND  ADMINISTRATORS: 

1.  Section  153  (2)  of  The  Code,  prescribing  seven  years  after  the  quali- 
fication of  the  executor  or  administrator  as  the  time  within  which 
a  creditor  of  a  deceased  person  shall  bring  his  action,  does  not 
put  a  stop  to  the  operation  of  the  three-years  statute  which  has 
begun  to  run;  therefore,  where  the  statute  began  to  run  in  favor 
of  a  surety  on  23d  of  March,  1888,  the  surety  died  on  June  6, 
1889,  and  his  executrix  qualified  on  June  8, 1889,  an  action  com- 
menced on  5th  of  April,  1892,  was  barred  as  to  such  surety. 
Redmond  v.  Pippin,  90. 
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2.  Section  158  (2)  applies  to  actions  against  a  personal  or  real  repre- 
sentative instituted  to  compel  the  performance  of  some  duty 
incumbent  on  the  representative,  such  as  the  sale  of  land  for 
assets,  and  not  to  actions  brought  simply  to  ascertain  the  debt 
and  reduce  it  to  judgment.    Ibid. 

ACTION  ON  GUARDIAN  BOND: 

1.  In  an  action  on  a  guardian  bond  executed  before  August,  1668,  in 

which  a  referee  has  been  ordered  to  state  an  account,  the  guar- 
dian is  a  competent  witness.    Coggins  v.  Flythe,  102. 

2.  The  sworn  returns  of  a  guardian  are  admissible,  in  a  proceeding 

before  a  referee  to  state  an  account  of  the  guardianship,  in  cor- 
roboration of  the  testimony  of  such  guardian.    Ibid. 

3.  Where  the  inventory  and  account  of  sales  by  an  administrator, 

showing  assets,  are  followed  by  a  sworn  statement  of  disburse- 
ments, accompanied  by  vouchers,  such  statement  is  prima  facie 
correct,  and  the  burden  of  showing  that  the  assets  have  not  been 
duly  administered  is  upon  him  who  alleges  that  fact.  Therefore, 
in  an  action  on  a  guardian  bond,  in  which  the  plaintiff  sought  to 
hold  the  guardian  liable  for  failure  to  collect  moneys  alleged  to 
be  due  from  an  administrator  of  an  estate  in  which  the  ward  was 
interested,  it  appeared  that  the  administrator,  now  deceased,  had 
filed  his  account  in  1866,  which  had  been  audited  by  the  Clerk: 
Held,  that  the  burden  of  showing  that  the  administrator  did  not 
apply  the  assets  of  the  estate  for  its  benefit  rested  upon  the  plain- 
tiff.   Ibid. 

4.  Where,  in  a  guardian's  account,  a  balance  was  struck  at  the  end 

of  every  year  and  interest  computed  according  to  the  rule  in 
guardian  accounts,  and  the  receipts  and  expenditures  were  both 
in  Confederate  money,  the  scale  was  properly  applied  at  the  end 
of  the  war  upon  the  balance  then  found  to  be  due.    Ibid. 

5.  Where  a  guardian  allowed  the  administrator  of  an  estate  in  which 

his  wards  were  interested  to  take  charge  of  the  real  estate,  he  is 
liable  to  his  wards  for  the  rents  up  to  the  time  the  land  was  sold 
to  pay  decedent's  debts.    Ibid. 

ACTION  FOR  RECOVERY  OF  LAND: 

1.  The  doctrine  of  estoppel,  which  prevents  a  tenant  from  denying 
his  landlord's  title  to  the  leased  premises,  applies  not  only  to  those 
cases  where  the  landlord  himself,  having  possession,  delivers  up 
that  possession  to  the  tenant,  but  also  to  those  where  one,  being 
already  in  possession  of  land,  agrees  to  assume  the  relation  of 
tenant  towards  another  who  asserts  title  thereto,  provided  such 
agreement  is  not  induced  by  fraud  or  mistake.  Dixon  v.  Stew- 
art, 410. 
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2.  Inasmuch  as  the  doctrine  of  estoppel,  as  applicable  to  tenant  in 
possession,  goes  no  further  than  to  require  the  tenant  to  first  sur- 
render fcis  possession  before  denying  title  of  his  landlord,  it  is 
recommended  as  important  in  cases  where  recovery  of  land  is 
had  under  this  doctrine,  that  the  record  should  show  the  ground 
of  the  recovery,  so  that  the  judgment  will  not  work  another  and 
more  effective  estoppel  on  the  defendant.    Ibid. 

8.  An  action  for  the  possession  of  land  is  conclusive  as  to  title  only 
when  an  issue  involving  title  is  raised  and  passed  on  by  the  jury. 
Ladd  v.  Byrd,  466. 

4.  Where,  in  an  action  to  recover  possession  of  land,  a  homestead 

right  is  shown  to  have  existed,  the  burden  is  on  the  plaintiff  to 
show  that  it  has  terminated,  not  only  by  the  death  of  the  home- 
steader, but  also  by  the  arrival  at  full  age  of  his  youngest  child. 
Ibid. 

5.  Where  plaintiffs,  in  an  action  to  recover  land,  failed  to  establish 

title  to  the  whole  tract,  but  only  showed  that  they  were  the 
owners  of  two-thirds,  and  did  not  show  who  was  the  owner  of 
the  one-third  claimed  by  the  defendant,  so  as  to  entitle  them  to 
judgment  in  behalf  of  their  co-tenant,  if  he  should  be  some  one 
other  than  defendant,  the  plaintiffs  were  entitled  only  to  judg- 
ment for  a  two-thirds  undivided  interest  in  the  land.  Lenoir  v. 
Mining  Company,  518. 

ACTION  TO  RECOVER  CROPS: 

1.  The  Superior  Court  has  jurisdiction  of  an  action  not  based  on  con- 

tract, but  for  the  recovery  of  property  alleged  to  exceed  £50  in 
value,  and  if  the  value  is  less  than  $50  the  Superior  Court  has 
concurrent  jurisdiction  with  a  Justice  of  the  Peace.  .  (The  Code, 
§  887.)    Crinkley  v.  Egerton,  142. 

2.  In  an  action  for  the  recovery  of  crops,  and  for  the  value  of  part 

of  the  same  alleged  to  have  been  wrongfully  converted  by  the 
defendant,  instituted  by  plaintiff,  who  had  advanced  supplies  to 
the  maker  of  the  crops,  against  defendant,  who  claimed  such 
crops  as  landlord  (which  relation  was  denied  by  plaintiff),  a 
motion  to  dismiss  the  action,  on  the  ground  that  the  defendant, 
being  entitled  as  landlord  to  the  possession  of  the  crops,  no  action 
would  lie  against  him,  was  properly  refused;  for,  aside  from  the 
controversy  as  to  the  defendant's  relation  as  landlord,  he  would 
be  liable,  if  landlord,  to  account  to  plaintiff  for  the  value  of  the 
crops  in  excess  of  his  lien.    Ibid. 

"ADDITIONAL  SERVITUDE,"  610. 
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ADMINISTRATION: 

1.  A  husband  has  a  right  to  administer  the  estate  of  his  deceased 

wife,  whether  she  die  intestate  (The  Code,  §  1876)  or  leave  a  will 
without  naming  an  executor.  (The  Code,  §2166).  In  re  Mey- 
ers, 645. 

2.  A  husband,  having  a  prior  right  to  administer,  may  transfer  that 

right  to  another  by  appointment,  or  may  cause  another  to  be 
associated  with  him  in  the  administration,  and  this  right,  and 
the  power  and  duty  of  the  Clerk  to  make  such  appointments,  are 
not  affected  by  the  filing  and  probating  in  common  form  of  a 
writing  purporting  to  be  the  will  of  the  wife;  for  the  duties  and 
responsibilities  of  the  administrators  are  not  changed  by  the  fact 
that  a  will  has  been  or  may  be  probated  which  will  guide  them 
in  their  administration  after  the  payment  of  debts,  etc.  Being 
subject  to  the  orders  of  the  Clerk  touching  the  administration, 
they  must  obey,  and  if  guilty  of  misconduct  they  may  be  re- 
moved.   Ibid. 

3.  Where  a  husband  and  chosen  associate  were  appointed  adminis- 

trators of  the  estate  of  the  deceased  wife  of  the  former,  they 
should  not  have  been  ousted  by  the  Clerk  for  the  reason  that,  at 
the  time  the  appointment  was  made,  a  writing  purporting  to  be 
a  will  was  on  record  and  an  issue  devisavit  rel  non  was  pending. 
Ibid. 

ADMINISTRATORS  AND  EXECUTORS: 

1 .  Section  158  (2)  of  The  Code,  prescribing  seven  years  after  the  quali- 

fication of  the  executor  or  administrator  as  the  time  within  which 
a  creditor  of  a  deceased  person  shall  bring  his  action,  does  not 
put  a  stop  to  the  operation  of  the  three-years  statute  which  has 
begun  to  run;  therefore,  where  the  statute  began  to  run  in  favor 
of  a  surety  on  23d  of  March,  1888,  the  surety  died  on  June  6, 1889, 
and  his  executrix  qualified  on  June  8, 1889,  an  action  commenced 
on  5th  of  April,  1892,  was  barred  as  to  such  surety.  Redmond 
v.  Pippin,  90. 

2.  Section  158  (2)  applies  to  actions  against  a  personal  or  real  repre- 

sentative instituted  to  compel  the  performance  of  some  duty 
incumbent  on  the  representative,  such  as  the  sale  of  land  for 
assets,  and  not  to  actions  brought  simply  to  ascertain  the  debt 
and  reduce  it  to  judgment.    Ibid. 

8.  Where  the  inventory  and  account  of  sales  by  an  administrator, 
showing  assets,  are  followed  by  a  sworn  statement  of  disburse- 
ments, accompanied  by  vouchers,  such  statement  is  prima  facie 
correct,  and  the  burden  of  showing  that  the  assets  have  not  been 
duly  administered  is  upon  him  who  alleges  that  fact.    Therefore, 
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in  an  action  on  a  guardian  bond,  in  which  the  plaintiff  sought 
to  hold  the  guardian  liable  for  failure  to  collect  moneys  alleged 
to  be  due  from  an  administrator  of  an  estate  in  which  the  ward 
was  interested,  it  appeared  that  the  administrator,  now  deceased, 
had  filed  his  account  in  1866,  which  had  been  audited  by  the 
Clerk:  Held,  that  the  burden  of  showing  that  the  administrator 
did  not  apply  the  assets  of  the  estate  to  its  benefit  rested  upon  the 
plaintiff.    Coggins  v.  Fly  the  y  102. 

4.  Where  an  administrator  received  money  in  1862, 1863  and  1864 — a 

large  proportion  thereof  in  January,  1862— and  paid  debts  of  the 
intestate  in  1862,  1868,  1864  and  1865,  it  was  proper  to  apply  to 
the  balance  on  hand  at  the  close  of  the  war  the  scale  of  Confed- 
erate currency  of  January,  1868,  being  an  average,  instead  of 
applying  to  each  item  of  debit  and  credit  the  scale  fixed  for  the 
respective  dates  thereof.    Ibid. 

5.  Where  there  is  no  evidence  that  an  administrator  appropriated  to 

his  own  use  the  funds  of  his  intestate,  he  is  not  chargeable  with 
interest  on  receipts.    Ibid. 

6.  Where  the  account  and  vouchers  of  an  administrator  showed  dis- 

bursements from  time  to  time  during  the  period  of  administra- 
tion, it  is  to  be  presumed,  in  the  absence  of  proof  to  the  contrary, 
that  the  money  was  paid  out  as  it  was  received.     Ibid* 

7.  During  the  war  an  administrator  paid  with  Confederate  currency 

certain  simple  contract  debts,  instead  of  debts  of  higher  dignity, 
which  were  charges  on  the  land  of  decedent,  and  by  emancipa- 
tion the  estate  of  decedent  became  insolvent,  so  that  the  land  had 
to  be  sold:  Held,  that,  in  view  of  the  general  financial  disturb- 
ances of  the  period,  and  the  unwillingness  of  holders  of  debts 
generally  to  accept  payment  in  Confederate  money,  the  guardian 
of  the  children  of  decedent  is  not  liable  on  his  bond  for  failure 
to  bring  an  action  against  the  administrator  as  for  a  devastavit. 
Ibid. 

8.  Incompetency  of  a  witness,  under  section  590  of  The  Code*  attaches 

only  to  the  surviving  party  to  the  transaction,  and  in  an  action 
on  a  bond  plaintiff  administrator  of  a  deceased  person  is  compe- 
tent to  prove  the  execution  by  the  defendant  of  the  bond.  Wil- 
liams v.  Cooper ■,  286. 

9.  Where  a  plaintiff,  administrator  and  distributee  of  a  deceased 

person,  testified  only  to  the  execution  of  the  bond,  this  did  not 
confer  upon  the  defendant  the  right  to  testify  as  to  payments 
made  by  him  on  the  bond,  nor  to  cross-examine  the  plaintiff 
administrator  in  regard  to  such  alleged  payments.    Ibid. 
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10.  Unlike  one  of  two  or  more  executors,  one  administrator  has  not 

the  power,  without  the  consent  of  his  associate,  to  make  a  sale 
or  to  compromise  a  debt  due  his  intestate.    Jordan  v.  Spiers,  344. 

11.  Where  one  administrator,  without  the  knowledge  or  consent  of 

his  coadministrator,  agreed  to  compromise  a  suit  for  the  posses- 
sion of  land  and  foreclosure  of  a  mortgage,  wherein  R.  had 
become  surety  on  an  undertaking  given  by  the  mortgagor  (under 
section  237  of  The  Code)  to  secure  the  rents,  etc.,  which  agree- 
ment included  an  indulgence  for  a  definite  time,  and  no  positive 
act  of  affirmation  or  adoption  by  the  co-administrator  of  the 
agreement  was  shown:  Held,  that  the  surety  was  not  released. 
Ibid. 

ADMISSION  OF  PRISONER,  624. 

The  fact  that  an  officer  pointed  his' pistol  at  the  accused  to  effect  his 
arrest,  advising  him  to  give  up,  does  not  render  incompetent  the 
subsequent  admissions  of  the  prisoner,  especially  since  no  threats 
or  promises  were  made  to  induce  them,  and  the  conduct  of  the 
prisoner  showed  that  he  had  no  actual  fear  of  violence.  State 
v.  DeOraff,  688. 

ADVERSE  PARTY,  EXAMINATION  OF: 

A  party  who  has  examined  his  adversary  under  the  provisions  of 
section  581  of  The  Code  is  not  compelled  to  use  the  testimony  on 
the  trial,  nor  does  he,  by  such  examination,  make  such  adversary 
his  witness.    Shober  v.  Wheeler,  370. 

ADVERSE  POSSESSION,  513. 

1.  A  description  of  land  in  a  deed,  as  "  the  tract  left  me  by  my  late 

grandfather,  M.  P.,  adjoining  the  lands  of  H.  and  S.  and  others, 
containing  180  acres/'  suggesting,  as  it  does,  the  possibility  of 
identifying  it  by  extrinsic  proof  of  the  fact  that  the  ancestor  had 
left  it,  that  it  adjoined  the  lands  of  the  persons  named,  etc.,  is 
not  void  for  uncertainty.     Walker  v.  Moses,  527. 

2.  The  State  is  deemed  to  have  surrendered  its  right  where  it  permits 

an  adverse  occupation  of  land  under  colorable  title  without  inter- 
ruption for  twenty-one  years,  and  a  title  vests  in  the  occupant 
which  can  only  be  divested  by  a  subsequent  adverse  possession 
by  another  till  his  right  in  turn  ripens  in  the  same  way.    Ibid. 

3.  Where  an  occupant  of  land  has  entered  and  holds  under  title 

derived  mediately  or  immediately  through  conveyances  from  a 
portion  of  the  tenants  in  common,  to  whom  the  land  had  passed 
by  descent  or  purchase,  although  professing  to  convey  the  whole 
interest  in  the  land,  a  possession  for  less  than  twenty  years  will 
not  raise  the  presumption  that  the  co-tenant  who  did  not  join  in 

48 
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the  deed  has  been  evicted,  for  one  tenant  in  common  cannot  thus 
make  the  possession  adverse  to  his  co-tenant.  Ferguson  v. 
Wright,  587. 


AFFRAY: 


An  affray  being  a  mutual  fighting,  and  an  indictment  therefor  being; 
against  each  person,  one  may  be  convicted  and  the  other  acquit- 
ted, or  one  may  be  convicted  of  an  assault  with  a  deadly  weapon 
and  the  other  of  a  simple  assault.    State  v.  Albert  son,  688. 

AGENCY: 

J.  &  W.,  contractors  for  Roper  Company,  were  in  the  habit  of  pay- 
ing off  their  workmen  with  orders  on  one  B.,  who  would  pay 
the  same  and  charge  them  up  to  Roper  Company.  Books  of 
blank  orders  were  furnished  J.  &  W.  by  Roper  Company.  In 
an  action  against  Roper  Company  by  an  assignee  of  one  of  such 
orders  which  was  unaccepted,  it  was  error  to  instruct  the  jury 
that  defendant  was  liable  if  the  plaintiff  had  been  moved  to  take 
an  assignment  of  the  order  because  of  his  knowledge  that  such 
orders  had  always  theretofore  been  paid  by  the  drawee  acting  as 
agent  for  the  defendant,  and  that  defendant  had  furnished  to 
J.  &  W.  a  book  of  such  blank  orders  to  be  filled  in  and  signed  by 
J.  &  W.    Marriner  v.  Roper  Company,  52. 

AGENCY-DEALINGS  BETWEEN  BANKS,  485. 

AGENT: 

It  is  competent  for  a  party  to  testify  in  regard  to  transactions  that 
took  place  between  himself  and  an  agent  of  the  defendant  within 
the  scope  of  his  agency,  and  also  to  the  declarations  of  the  agent 
as  a  part  of  those  transactions,  and  this  is  so  notwithstanding  the 
agent  be  dead.    Sprague  v.  Bond,  551. 

AGRICULTURAL  LIEN: 

1.  In  an  action  for  the  recovery  of  crops,  and  for  the  value  of  part 
of  the  same  alleged  to  have  been  wrongfully  converted  by  the 
defendant,  instituted  by  plaintiff,  who  had  advanced  supplies  to 
the  maker  of  the  crops,  against  defendant,  who  claimed  such 
crops  as  landlord  (which  relation  was  denied  by  plaintiff),  a 
motion  to  dismiss  the  action  on  the  ground  that  the  defendant, 
being  entitled  as  landlord  to  the  possession  of  the  crops,  no  action 
would  lie  against  him,  was  properly  refused;  for,  aside  from  the 
controversy  as  to  the  defendant's  relation  as  landlord,  he  would 
be  liable,  if  landlord,  to  account  to  plaintiff  for  the  value  of  the 
crops  in  excess  of  his  lien.    Crinkley  v.  Egerton,  142. 
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2.  An  instrument  giving  a  lien  upon  crops  raised  "upon  Opossum 

Quarter  tract  of  land  in  Warren  County,  known  as  the  tract 
M.  W.  is  buying  from  Egerton,  or  any  other  lands  he  may  culti- 
vate during  the  present  year,"  sufficiently  described  the  lands 
upon  which  the  crops  were  to  be  raised,  and  was  effective  as  to 
the  crops  raised  on  the  land  described,  but  void  as  to  those  raised 
on  * '  any  other  lands. "    I  bid. 

3.  A  power  of  sale  upon  default  in  paying  advances,  inserted  in  an 

instrument  giving  a  lien  upon  crops,  does  not  invalidate  .the 
instrument,  though  prescribing  a  different  remedy  from  that 
allowed  by  the  statute.    Ibid. 

AGREEMENT  TO  COMPROMISE  A  DEBT,  WHEN  VOID: 

When  a  creditor,  at  the  solicitation  of  a  debtor,  agrees  to  enter  into 
a  compromise— provided  the  other  creditors  will  also  do  so — 
nothing  less  than  the  strictest  compliance  with  the  terms  of  the 
proposed  composition  on  the  part  of  the  debtor,  and  on  the  part 
of  the  other  creditors  also,  can  bind  him,  and  any  preference  of 
one  creditor  over  another,  whether  it  relates  to  the  amount  to  be 
paid  him,  the  time  of  payment,  or  the  manner  of  securing  the 
prompt  payment,  taints  the  whole  contract  and  renders  it  void. 
Guano  Company  v.  Emery,  85. 

ALIENATION,  RESTRAINTS  UPON: 

A  provision  in  a  deed  that  the  grantor  shall  not  sell  the  property 
during  her  life  is  repugnant  to  the  grant  and  in  contravention  of 
the  principle  of  public  policy  which  forbids  unreasonable  restric- 
tions upon  the  right  of  alienation.    Pritchard  v.  Bailey,  521. 

ALIEN  RESIDENT: 

A  suit  pending  in  a  Court  of  this  State  between  a  citizen  of  this  State 
and  an  alien  resident  in  this  State  is  not  removable  under  the 
,         act  of  Congress  relating  to  the  removal  of  causes.    Hooker  v. 
Crinkley,  78. 

ALIMONY: 

1.  The  fact  that  a  notice  of  a  motion  for  alimony  pendente  lite,  duly 

served  upon  the  defendant,  did  not  specify  the  time  of  hearing, 
will  not  invalidate  the  order  allowing  the  same,  it  having  been 
heard  at  a  term  of  Court  at  which  the  cause  stood  regularly  for 
trial.    Zimmerman  v.  Zimmerman,  432. 

2.  Application  for  alimony  can  be  made  by  a  motion  in  the  cause, 

and  a  defendant  is  fixed  with  notice  thereof.  It  is  only  when 
made  out  of  term  that  a  notice  is  necessary.    Ibid. 

8.  The  requirement  of  section  1291  of  The  Code,  that,  in  application 
for  alimony,  the  Judge  shall  find  such  allegations  of  the  com- 
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plaint  to  be  true  as  will  entitle  the  plaintiff  to  the  order,  applies 
only  when  such  allegations  are  controverted,  since,  by  that  sec- 
tion, the  defendant  has  the  right  to  controvert  the  same;  and  it 
is  sufficient  if  the  Judge  find  that  no  answer  was  filed  and 
adjudge  the  alimony  to  be  paid.    Ibid. 

AMENDMENT: 

1.  Where  the  effect  of  an  amendment  to  a  complaint,  asked  for  on 

the  trial  of  an  action,  is  neither  to  assert  a  cause  of  action  wholly 
different  from  that  set  out  in  the  original  complaint,  nor  to 
change  the  subject-matter  of  the  action,  it  is  not  improper  to 
allow  it  to  be  made  even  after  the  plaintiff's  evidence  has  been 
introduced.    King  v.  Dudley,  167. 

2.  A  Justice  of  the  Peace  has  power  to  amend  any  warrant,  process, 

pleading  or  proceeding  in  any  action  pending  before  him,  either 
civil  or  criminal,  either  in  form  or  substance.  Cox  v.  Grisham* 
279. 

8.  Where  an  issue  involved  by  the  pleadings  was  not  tendered,  and 
the  issues  submitted  were  not  objected  to  on  the  trial,  a  party  in 
such  default  cannot  complain  of  the  consequences  of  his  own 
neglect.    Maxwell  v.  Mclver,  288. 

4.  The  allowance  of  an  amendment  to  pleadings  is  within  the  dis- 

cretion of  the  trial  Judge,  and  a  refusal  is  not  subject  to  review. 
Ibid. 

5.  It  is  within  the  discretion  of  a  trial  Judge  to  permit  an  amend- 

ment of  the  pleadings  on  the  trial  when  such  amendment  does 
not  change  the  character  of  the  action.    Allen  v.  McLendon,  321. 

6.  A  Sheriff  may  amend  his  return  of  process  so  as  to  make  it  speak 

correctly,  even  after  suit  brought  for  the  penalty  imposed  for  a 
false  return,  and  such  amendment  defeats  the  plaintiffs  right  to 
recover  such  penalty.    Stealman  v.  Greenwood,  355. 

7.  Although  a  summons  be  informal  in  some  respects,  or  even  defec- 

tive in  failing  to  contain  everything  requisite  under  the  statute, 
yet,  if  it  bears  internal  evidence  of  its  official  origin  and  of  the 
purpose  for  which  it  was  issued,  its  informality  and  defects  may 
be  cured  by  amendment;  but  where  it  is  not  signed  or  does  not 
bear  a  seal,  or  otherwise  show  its  official  character,  it  is  nothing 
more  than  a  blank,  and  a  Judge  has  no  authority  to  permit  it  to 
be  amended.    Redmond  v.  Mullenax,  505. 

8.  Where  a  Sheriff,  in  making  his  return  on  a  writ  and  list  of  special 

venire,  endorsed  thereon,  "  Received  October  25, 1898;  executed 
October  30,  1893,  by  summoning  one  hundred  and  fifty  men,"  it 
was  within  the  discretion  of  the  Court,  at  the  term  to  which  the 
writ  was  returnable,  to  permit  an  amendment  of  the  return  so 
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as  to  show  those  of  the  list  furnished  him  by  the  Clerk  who  were 
actually  summoned,  and  those  not  summoned,  with  the  reasons 
why  they  were  not.    State  v.  Whitt,  716. 

APPEAL: 

1.  When  a  judgment  of  the  Superior  Court  was  affirmed  on  appeal, 

an  entry  on  the  docket  of  the  Superior  Court,  "Judgment  as  per 
transcript  filed  from  the  Supreme  Court,"  was  sufficient  and  a 
termination  of  the  action.  The  former  judgment  having  been 
merely  suspended,  and  not  vacated  by  the  appeal,  the  affirma- 
tion by  the  Supreme  Court  ended  the  suspension,  and  the  office 
of  the  last  judgment  was  simply  formal,  to  direct  the  execution 
to  proceed  and  to  carry  the  costs  subsequently  accrued.  Bond 
v.  Wool,  20. 

2.  An  appeal  from  a  judgment  of  a  Justice  of  the  Peace  rendered 

more  than  ten  days  before  the  next  ensuing  term  of  the  Superior 
Court  should  be  docketed  at  that  term,  and  an  attempted  docket- 
ing at  a  subsequent  term  is  a  nullity.  In  such  case  the  Court 
properly  held  that  the  appeal  was  not  in  the  Superior  Court,  and 
that  plaintiff  appellant  could  not  take  a  nonsuit.  Davenport  v. 
Gri88omt  88. 

3.  Although  where  an  appeal  from  a  Justice  of  the  Peace  is  regu- 

larly docketed  in  due  time  in  the  Superior  Court,  and  proper 
notice  of  the  appeal  has  not  been  given,  a  Judge  may,  in  his  dis- 
cretion, permit  notice  of  appeal  to  be  then  given,  yet  he  has  no 
discretion  to  revive  an  appeal  lost  by  delay  and  to  permit  the 
same  to  be  docketed  at  a  subsequent  term  to  the  one  to  which  it 
should  have  been  returned.    Ibid. 

4.  The  power  given  by  chapter  443  of  the  Act  of  1880  to  the  appellee 

to  docket  a  case  at  the  first  term  of  the  Superior  Court,  if  the 
appellant  does  not,  and  to  have  the  judgment  affirmed,  is  a  privi- 
lege granted  to  the  appellee  only,  and  the  appellant  can  draw  no 
argument  against  appellee  from  his  failure  to  use  it.    Ibid. 

5.  Where  an  appeal  has  been  pending  for  several  years,  and  this 

Court  is  evenly  divided  (one  of  the  Judges  not  sitting),  the  uni- 
form practice  of  appellate  Courts  in  such  cases  will  be  followed, 
and  the  judgment  below  will  be  affirmed  and  the  appellant 
required  to  pay  the  costs.    Durham  v.  Railroad,  240. 

6.  A  disputed  question,  as  to  whether  there  has  been  service,  in  time, 

of  a  case  on  appeal,  should  be  submitted  to  the  Court  below  to 
find  the  facts.     Cummings  v.  Hoffman,  267. 

7.  Unless  service  of  a  case  on  appeal  is  accepted,  it  must  be  made  by 

an  officer;  an  alleged  service  by  an  attorney  is  nugatory.    Ibid. 
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8.  Although  no  legal  case  on  appeal  accompanies  the  record  in  this 

Court,  the  appeal  will  not  be  dismissed,  but  the  judgment  below 
will  be  affirmed,  unless  error  appear  on  the  face  of  the  record. 
Ibid. 

9.  Where  the  record  shows  an  entry  of  appeal  and  the  service  of 

notice  within  proper  time,  the  appeal  being  in  itself  an  exception 
to  the  judgment,  error  on  the  face  of  the  record  will  be  noted  in 
this  Court.    Ibid. 

10.  Where  the  petition  for  a  certiorari  is  based  upon  the  allegation 

that  in  the  Court  below  the  plaintiff 's  counsel  orally  accepted 
notice  of  petitioner's  appeal  and  extended  the  time  for  stating 
the  case,  and  it  is  conceded  that  the  record  in  the  Court  below 
contains  no  entries  as  to  such  agreement,  and  the  plaintiff's 
counsel  denies  the  same,  this  Court  will  not  undertake  to  decide 
between  the  conflicting  statements  of  counsel,  but  will  adhere 
strictly  to  Rule  No.  89  of  the  Supreme  Court.  LeDuc  v.  Moore, 
275. 

11.  Where  a  case  was  remanded  from  this  Court  at  Spring  Term, 

1892,  to  the  end  that  appellant  might  have  a  lost  record  supplied 
by  proper  proceedings  in  the  Court  below,  which  has  not  been 
done,  and  the  record  is  as  defective  as  when  the  order  of  remand 
was  made,  though  three  or  four  terms  of  the  Superior  Court  in 
that  county  have  transpired  and  no  excuse  is  rendered  for  the 
laches,  the  case  will  be  dismissed  on  motion  of  appellee  under 
Rule  15  of  the  Supreme  Court.    Cox  v.  Jones,  276. 

12.  Where  a  judgment  was  rendered  in  a  Superior  Court  at  February 

Term,  1892,  and  appellee  agreed  that  appellant  might  have 
"  thirty  days  to  perfect  appeal,"  and  upon  the  "  case  "  there  was 
an  endorsement  as  follows— "  Service  accepted  December  31, 
1892"— and  the  appeal  was  docketed  in  March,  1893:  Held,  that 
the  endorsement  of  acceptance  of  service  of  the  case  does  not,  in 
itself,  constitute  a  waiver  of  appellee's  right  to  have  the  appeal 
dismissed  because  not  docketed  within  the  prescribed  time. 
Boykinv.  Wright,  2SS. 

13.  A  case  on  appeal  settled  by  the  trial  Judge,  imports  absolute  ver- 

ity, and  this  Court  will  not  certainly,  in  the  first  instance,  direct 
a  certiorari  to  be  issued  to  supply  evidence  alleged  to  have  been 
omitted  when  it  does  not  appear  that  the  Judge  below  has  inti- 
mated that  he  will  make  the  correction  if  the  case  is  presented 
to  him  again  for  the  purpose.    Allen  v.  McLendon,  819. 

14.  A  motion  to  docket  and  dismiss  an  appeal  made  at  the  first  term 

after  the  trial  below,  but  after  the  call  of  the  docket  of  the  dis- 
trict to  which  the  case  belongs,  will  not  be  entertained  when  the 
appellant  brings  up  and  dockets  his  transcript  at  that  term. 
Triplett  v.  Foster,  889. 
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15.  Where  the  case  on  appeal  shows  no  exceptions  to  the  admission  or 

refusal  of  testimony,  nor  to  the  charge,  and  that  no  special 
instructions  were  asked,  the  judgment  will  be  affirmed,  unless 
error  appears  upon  the  face  of  the  record  proper.  State  v.  Car- 
ter, 630. 

16.  Where  there  is  a  repugnancy  between  the  case  on  appeal  and  the 

record  proper,  the  latter  will  control.    State  v.  Ramsour,  642. 

17.  Where  a  defendant  pleads  guilty,  his  appeal  from  a  judgment 

thereon  cannot  call  into  question  the  facts  charged,  nor  the  regu- 
larity and  correctness  of  the  proceedings,  but  brings  up  for  review 
only  the  question  whether  the  facts  charged  and  admitted  by  the 
plea,  constitute  an  offence  under  the  laws  and  Constitution.  State 
v.  Warren,  688. 

18.  Where  there  is  no  case  on  appeal  settled  by  the  Judge,  and  it  does 

not  appear  from  the  record  that  either  the  appellant's  "case*'  or 
the  "  counter-case  "  was  served  in  time,  or  service  thereof  admit- 
ted, this  Court  will  disregard  both  and  affirm  the  judgment, 
unless  error  appears  on  the  face  of  the  record.  If  both  had  been 
served  in  time  the  appellee's  counter-case  would  be  held  as  the 
"case  on  appeal,  since  the  appellant  would  be  deemed  to  have 
acquiesced  therein  by  not  referring  it  to  the  Judge  to  settle  the 
case.    Lyman  v.  Ramsour,  508. 

19.  Only  assignments  of  error  made  below  and  founded  upon  excep- 

tions submitted  in  apt  time  will  be  considered  in  this  Court. 
Redmond  v.  Mullenax,  505. 

20.  Where,  on  the  trial  of  pleas  in  bar,  there  was  a  verdict  for  plain- 

tiff and  an  order  for  an  account,  an  appeal  is  not  premature,  for, 
if  the  pleas  should  be  established,  plaintiff  would  not  be  entitled 
to  an  account,  and  the  action  would  be  at  an  end.  Sprague  v. 
Bond,  551. 

21.  Where  the  case  on  appeal,  adopted  by  the  trial  Judge,  states  that 

notice  of  appeal  was  waived,  the  statement  cannot  be  denied  for 
the  first  time  on  the  argument  in  this  Court.  Atkinson  v.  Rail- 
way Company,  581. 

22.  The  record  need  not  show  that  an  appeal  was  duly  entered  when 

it  affirmatively  appears  in  the  case  on  appeal,  which  bears  date 
within  the  time  prescribed  for  taking  an  appeal,  that  the  appeal 
was  taken  and  notice  thereof  waived*    Ibid, 

APPEAL,  PAUPER,  WHEN  TAKEN,  361. 

APPORTIONMENT  OF  TAXES  FOR  THE  POOR:  See  Taxes  and 
Taxation. 


760  INDEX. 


ARBITRATION: 

An  arbitrator  in  a  submission,  under  a  rule  of  Court,  cannot  make 
new  parties  without  consent  of  all  existing  parties.  Williams 
v.  Justice,  502. 

ARGUMENT  TO  THE  JURY: 

Where  both  parties  have  introduced  evidence  on  a  trial,  the  decision 
of  the  trial  Judge  as  to  which  party  shall  open  and  conclude 
argument  to  the  jury  is  final  and  not  reviewable.  Shober  v. 
Wheeler,  870. 

ASSAULT,  635. 

1.  Where  an  unequivocal  purpose  of  violence  is  accompanied  by  an 

act  which,  if  not  stopped  or  diverted,  will  be  followed  by  personal 
injury,  the  execution  of  the  purpose — the  battery — is  begun  and 
a  criminal  assault  is  committed.    State  v.  Rear  is,  677. 

2.  Where  defendants — one  with  a  pistol  in  his  hand,  one  with  a  drawn 

sword,  and  one  with  a  pistol  in  his  pocket — went  to  the  door  of 
prosecutor's  house,  where  he  was  sitting,  with  the  admitted  pur- 
pose of  compelling  him  to  leave  his  home  and  accompany  them 
to  find  and  to  appear  as  a  witness  against  a  person  for  whom 
they  had  a  warrant  (they  not  being  officers  of  the  law  and  hav- 
ing no  warrant  or  subpoena  for  the  prosecutor),  and  told  him  that 
he  had  to  go  with  them,  and  ordered  him  to  do  so:  Held,  that 
the  defendants  were  guilty  of  an  assault,  though  they  were  pre- 
vented from  actually  doing  violence  to  his  person  by  the  inter- 
ference of  others.    Ibid. 

ASSIGNMENT  OF  NOTE: 

1.  A  note  may  be  transferred  by  delivery  and  without  endorsement, 

the  transferee  becoming  the  equitable  owner  thereof.  Jenkins 
v.  Wilkinson,  582. 

2.  A  note  being  the  principal  thing  and  the  mortgage  securing  it  the 

incident  or  accessory,  fhe  transfer  of  the  note  carries  with  it  the 
security  without  any  formal  assignment  or  delivery  or  mention, 
even,  of  the  latter.    Ibid. 

ATTACHMENT,  SUMMARY  PROCESS  OF,  FOR  CONTEMPT: 

Whenever  the  law  affords  any  other  adequate  remedy  by  which  a 
party  can  enforce  his  rights,  the  proceeding  by  attachment  for  a 
contempt  is  always  in  the  discretion  of  the  Court,  and  a  refusal 
to  exercise  it  cannot  be  reviewed  on  appeal.  Murray  v.  Berry,  46. 
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ATTACHMENT: 

1.  An  attachment  was  levied  on  a  debt  alleged  to  be  due  from  A  to 

the  defendant,  which  the  latter  averred  had  been  assigned  by 
him  to  B  before  the  levy.  B  asked  to  be  made  a  party,  in  order 
that  he  might  assert  his  right  to  the  debt  or  fund.  The  Court 
refused  to  allow  him  to  interplead  unless  he  would  give  bond  for 
costs,  which  he  failed  to  do,  but  took  no  exception  to  the  ruling, 
excluding  him  as  a  party.  Upon  the  trial  there  was  a  verdict 
for  the  plaintiff,  and  a  judgment  thereon  for  his  debt  against  the 
defendant,  and  an  order  condemning  the  fund  in  A's  hands  to 
its  satisfaction.  A  neither  excepted  nor  appealed:  Held,  that 
B's  rights  are  not  affected  by  the  judgment,  he  not  being  a  party 
to  the  action,  and  that  he  has  no  standing  as  appellant  here;  and 
further,  that  it  does  not  concern  the  defendant,  under  the  cir- 
cumstances, whether  the  attached  debt  is  applied  as  directed  or 
not,  that  being  a  matter  affecting  only  the  interest  of  A,  who 
has  not  appealed,  and  of  B,  who  is  not  a  party  nor  bound  by  the 
order.    Parks  v.  Adams,  473. 

2.  An  affidavit  upon  which  a  warrant  of  attachment  has  issued,  and 

which  does  not  allege  that  the  defendant  has  property  in  this 
State,  is  not  defective  on  that  account.    Ibid, 

3.  Where  a  sewerage  construction  company,  in  laying  its  pipes  in  a 

street,  punctured  and  injured  the  pipes  of  a  gas  company 
embedded  in  the  streets,  causing  loss  to  the  gas  company  by  the 
escape  of  its  gas,  such  an  injury  to  property  was  done  as  entitled 
the  gas  company  to  an  attachment  under  section  347  of  The 
Code,  that  section  having  been  amended  by  chapter  77,  Acts  of 
1893,  so  as  to  extend  the  right  of  attachment  to  all  cases,  whether 
the  injury  is  to  real  or  personal  property.  Qas  Light  Co.  v.  Con- 
struction Co.,  540. 

AUTREFOIS  CONVICT: 

A  plea  of  former  conviction  or  acquittal  before  a  Justice  of  the  Peace 
for  a  simple  assault  is  a  complete  defence  on  a  trial  for  the  same 
offence  in  the  Superior  Court,  unless  it  should  appear  in  the  lat- 
ter that  the  defendant  making  the  plea  had,  in  fact,  used  a 
deadly  weapon  or  inflicted  serious  injury,  in  which  case,  the  Jus- 
tice not  having  jurisdiction,  the  proceedings  before  him  would 
be  a  nullity.    State  v.  Albertson,  683. 

BAIL  BOND: 

1.  A  bail  bond  should  show  on  its  face  that  the  surety  is  a  resident 
and  freeholder  within  the  State,  or  his  justification  should  estab- 
lish these  facts.    Howell  v.  Jones,  429. 
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2.  A  Sheriff  who  aocepte  an  insufficient  undertaking  in  arrest  and 
bail  proceedings,  or  who,  after  exceptions  filed  thereto  by  the 
plaintiff,  fails  to  give  notice  of  the  time  when  and  the  place  where 
the  bail  will  justify,  is  liable  as  special  bail  to  the  plaintiff,  and 
he  will  not  be  exonerated  from  liability  by  the  fact  that  he  acted 
in  good  faith  in  taking  the  insufficient  bond,  or  by  the  fact  that' 
the  plaintiff  was  near  by  and  knew  what  was  going  on  when  an 
alleged  justification  was  being  made  by  the  surety.    Ibid. 

BANK  DEALINGS,  485. 

1.  The  right  of  set-off  only  exists  between  the  same  parties  and  in 

the  same  right.    Adams  v.  Bank,  882. 

2.  A  bank  has  no  lien  on  the  deposit  of  a  partner  for  a  balance  due 

from  the  partnership.    Ibid. 

8.  Although  a  bank  may  recover  from  any  partner  the  overdraft  of 
the  partnership  in  an  independent  action,  or  may  plead  it  as  a 
counter-claim  in  a  suit  by  such  partner  to  recover  his  individual 
deposit,  yet  the  bank  may  not  charge  up  such  overdraft  against 
the  partner's  individual  account.    Ibid. 

BASTARDY: 

Where  the  defendant  in  a  bastardy  proceeding  was  placed  in  custody 
of  the  Sheriff  until  fine,  allowance  and  coete  were  paid,  and  was 
committed  to  jail  by  the  Sheriff  under  this  order,  and  remained 
there  for  twenty  days,  and  was  then  discharged  under  sections 
2967  and  2972  of  The  Code,  and  at  a  subsequent  term  was  sen- 
tenced to  the  house  of  correction  under  section  88  of  The  Code  : 
Held.  (1)  that  placing  the  defendant  in  custody  of  the  Sheriff 
was,  by  necessary  implication,  an  order  to  imprison  upon  failure 
to  pay  fine,  allowance  and  costs;  (2)  that  defendant  was  properly 
discharged;  and  (3)  that  the  sentence  to  the  house  of  correction 
was  erroneous,  without  regard  to  the  fact  whether  there  was  or 
was  not  such  a  house  in  the  county.    State  v.  Burton,  655. 

BATTERY,  677. 

1.  A  discretionary  power  in  the  infliction  of  punishment  upon  pupils 

is  confided  to  schoolmasters  and  teachers,  and  they  will  not  be 
held  criminally  liable  unless  the  punishment  results  in  perma- 
nent injury,  or  be  inflicted  merely  to  gratify  their  own  evil  pas- 
sions.   State  v.  Stafford,  635. 

2.  A  warrant  which  charges  that  the  defendant  "did  unmercifully 

whip"  a  child,  "  inflicting  serious  bruises  on  her  person,"  sets 
out  a  battery,  though  the  quo  ammo  is  not  charged.  Should  the 
defence  be  set  up  that  it  was  inflicted  by  a  teacher  on  his  pupil, 
it  can  be  invalidated  by  proof  of  malice  or  anger  or  excessive- 
ness.    I  bid. 
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BETTING  AT  "  TEN-PINS: v 

The  game  known  as  '•ten-pins/'  like  its  kindred  English  game  of 
41  bowls,"  is  not  a  game  of  chance  for  betting  at  which  the  par- 
ticipants are  indictable  under  chapter  29,  Acts  of  1891.  (State  v. 
Oupton,  8  Ired.,  271,  followed.)    State  v.  King,  631. 

BILL  OF  SALE: 

1.  The  privy  examination  of  a  married  woman  is  not  required  to  be 

taken  when  her  husband  conveys  household  and  kitchen  furni- 
ture by  an  absolute  sale  of  such  property.  Kelly  v.  Fleming,  138. 

2.  A  bill  of  sale  absolute,  and  not  intended  as  a  security,  is  not 

invalid  as  to  creditors  of  the  grantor,  although  the  delivery  of 
the  property  conveyed  by  it  is  made  after  the  levy  of  an  attach- 
ment by  such  creditors.    Ibid. 

BOARD  OF  JUSTICES  OF  THE  PEACE: 
When  meetings  of  are  lawful,  128. 

"  BOWLS,"  681. 

BURDEN  OF  PROOF,  394. 

1.  In  dealings  between  a  trustee  and  his  cestui  que  trust  the  burden 

of  proving  everything  fair  and  honest  is  upon  the  former.  Cole 
v.  Stokes,  270. 

2.  Where,  in  an  action  to  recover  possession  of  land,  a  homestead 

right  is  shown  to  have  existed,  the  burden  is  on  the  plaintiff  to 
show  that  it  has  terminated,  not  only  by  the  death  of  the  home- 
steader, but  also  by  the  death  of  his  widow  and  the  arrival  at  full 
age  of  his  youngest  child.    Ladd  v.  Byrd,  466. 

3.  Where  the  complaint  in  an  action  by  the  endorsee  of  a  note  does 

not  state  that  the  plaintiff  purchased  the  note  for  value  and 
before  maturity,  an  answer  by  the  defendant  that  the  execution 
of  the  note  by  him  was  procured  by  the  fraud  of  the  payee  puts 
upon  the  plaintiff  the  burden  of  proof  to  establish  the  fact  that 
he  was  the  purchaser  for  value,  and  before  maturity,  and  with- 
out notice  of  the  alleged  fraud.    Campbell  v.  Patton,  481. 

4.  Where  it  is  shown  that  a  person  was  once  a  resident  of  this  State, 

the  presumption  is  that  he  continues  to  be  so,  and  the  burden  of 
proving  a  change  of  domicile  is  upon  him  who  relies  upon  such 
change.    Ferguson  v.  Wright,  587. 

5.  Where,  upon  the  return  of  a  Sheriff  to  a  writ  of  habeas  corpus,  it 

appeared  that  the  petitioners  were  in  custody  on  a  mittimus, 
regular  in  every  way,  from  a  Justice  of  the  Peace,  for  failure  to 
give  bond  for  their  appearance  at  the  next  term  of  the  Superior 
Court  to  answer  a  criminal  charge  of  which  the  Court  had  juris- 
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diction*  the  detention,  nothing  else  appearing,  was  clearly  legal, 
and  the  burden  was  upon  the  petitioner  to  show  wherein  it  was 
illegal,  and  not  upon  the  State  to  show  that  they  were  lawfully 
in  custody.    State  v.  Jones,  669. 

BURGLARY,  666. 

CAPITATION  TAX:  See  Taxes  and  Taxation. 

CASE  ON  APPEAL:  See  Appeal. 

CAUTION  TO  PRISONER  ON  EXAMINATION  BEFORE  COMMIT- 
TING MAGISTRATE,  689. 

CERTIORARI: 

1.  Where  the  petition  for  a  certiorari  is  based  upon  the  allegation 

that  in  the  Court  below  plaintiff 's  counsel  orally  accepted  notice 
of  petitioner's  appeal  and  extended  the  time  for  stating  the  case, 
and  it  is  conceded  that  the  record  in  the  Court  below  contains 
no  entries  as  to  such  agreement,  and  the  plaintiff's  counsel 
denies  the  same,  this  Court  will  not  undertake  to  decide  between 
the  conflicting  statements  of  counsel,  but  will  adhere  strictly  to 
Rule  No.  39  of  the  Supreme  Court.    LeDuc  v.  Moore,  275. 

2.  A  case  on  appeal  settled  by  the  trial  Judge  imports  absolute  ver- 

ity, and  this  Court  will  not  certainly,  in  the  first  instance,  direct 
a  certiorari  to  be  issued  to  supply  evidence  alleged  to  have  been 
omitted  when  it  does  not  appear  that  the  Judge  below  has  inti- 
mated that  he  will  make  the  correction  if  the  case  be  presented 
to  him  again  for  the  purpose.    Allen  v.  McLendon,  319. 

CERTIFICATE  OF  PROBATE:  See  Probate. 

1.  If  a  certificate  of  an  officer  as  to  an  acknowledgment  of  a  deed 

before  him  is  in  due  form  and  purports  to  be  made  by  an  officer 
authorized  to  take  acknowledgments,  etc. ,  proof  of  the  official 
character  of  such  officer  is  not  necessary  in  the  absence  of  any 
statute  requiring  such  proof.    Piland  v.  Taylor,  1. 

2.  Where,  in  the  certificate  of  probate  of  a  deed,  an  error  manifestly 

clerical  occurs,  such  error  will  not  render  the  probate  insufficient 
to  warrant  registration  of  the  deed.    Mitchell  v.  Bridgers,  63. 

CESTUI  QUE  TRUST: 

Power  of   to  convey  land   limited   to  mode  prescribed  in  deed. 
Broughton  v.  Lane,  16. 
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CHALLENGE  TO  ARRAY: 

The  integrity  and  fairness  of  the  entire  panel  of  jurors  summoned  in 
obedience  to  a  writ  of  special  venire,  are  not  affected  by  the  fact 
that  one  man  named  in  the  writ  had  removed  from  the  county, 
and  that  another  named  therein  was  dead  when  the  jury  list  was 
revised  by  the  County  Commissioners;  nor  by  the  fact  that  one 
of  those  named  on  the  venire  was  not  summoned,  nor  by  the  fact 
that  the  Sheriff  in  copying  the  list  of  the  venire  furnished  him. 
omitted,  by  mistake,  the  name  of  one,  who  in  consequence  was 
not  summoned.    State  v.  Whitt,  716. 

CHALLENGE  OF  JUROR: 

It  was  not  error  to  sustain  a  challenge  to  the  favor  when  it  appeared 
that  a  juror  was  attending  the  Court,  whether  under  subpoena 
or  not,  in  the  expectation  of  being  called  upon  as  a  witness  for 
the  opposite  party,  the  danger  of  bias  not  being  removed  by 
showing  that  he  had  no  knowledge  of  the  material  facts  of  the 
case,  but  expected  to  testify  only  as  to  the  character  of  a  defen- 
dant charged  with  a  felony.    State  v.  Barber,  711. 

CHARGE  ON  LAND,  74. 

A  testator,  after  reserving  a  life-estate  for  his  widow,  devised  a  tract 
of  land  to  his  son,  providing  that  before  he  took  possession  of  the 
home  plantation  (where  his  mother  would  reside  during  her  life- 
time) the  son  should  give  or  secure  to  testator's  two  daughters 
$350  each,  and  in  case  of  default  therein  the  land  should  be  sold 
and  the  said  sum  paid  to  the  daughters  and  the  balance  to  the 
son:  Held,  that  the  title  of  the  land  vested  in  the  son  and  his 
heirs,  and  the  daughters  had  neither  title  nor  right  of  possession, 
the  land  being  simply  charged  with  the  payment  of  the  sums 
directed  to  be  paid  to  the  daughters,  whose  privilege  it  was  to 
prevent  their  brother  from  occupying  the  land  and  appropriating 
the  rents  to  his  own  use  until  they  received  the  sums  due  them. 
Barfield  v.  Barfield,  280. 

CHARGE  ON  SEPARATE  ESTATE  OF  MARRIED  WOMAN,  849. 

CHATTEL  MORTGAGE,  76.    See,  also,  Mortgage. 

1.  No  particular  form  is  essential  to  the  validity  of  a  chattel  mort- 

gage, and  it  is  sufficient  if  the  words  employed  express,  in  terms 
or  by  just  implication,  a  purpose  to  convey  the  property  as 
security  for  the  debt.    Strouse  v.  Cohen,  849. 

2.  Where  a  note,  secured  by  chattel  mortgage,  is  payable  by  install- 

ments, and  some,  though  not  all,  of  the  installments  are  due,  an 
action  for  the  possession  of  the  property  and  for  judgment  on 
the  installments  due  is  not  premature,  since  the  mortgagee  is 
entitled  to  have  the  possession  of  the  property  to  be  applied  on 
the  overdue  installments.    Kiger  v.  Harmon,  406. 
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3.  When  it  is  not  alleged  and  shown  that  the  value  of  the  property 

sought  to  he  recovered  in  an  action  of  claim  and  delivery  is 
worth  "  not  more  than  $50,"  the  Superior  Court  alone  has  juris- 
diction, as  it  would  have  had  it  concurrently  with  a  Justice  of 
the  Peace  if  of  less  value  than  $50.    Ibid. 

4.  Where  property,  the  subject  of  a  chattel  mortgage,  has  been 

replevied  in  claim  and  delivery  proceedings,  and  has  been  wasted, 
its  value,  unless  admitted  to  be  equal  to  the  amount  due  under 
the  mortgage,  is  the  subject  of  inquiry  before  the  jury.    Ibid. 

CHILDREN: 

Born  after  date  of  will,  when  entitled  to  share  in  devise,  102. 

CHILDREN,  WHITE  AND  COLORED: 

A  child  whose  great-grandparent  was  a  negro  of  full  blood  is  not 
entitled  to  admission  into  a  school  for  white  children.  Hare  v. 
Board  of  Education,  9. 

CHILDREN,  ILLEGITIMATE: 

Although,  by  the  rigid  rule  of  testamentary  interpretation,  the  word 
"children"  includes  only  "legitimate  children,"  yet,  where  a 
will,  considered  in  connection  with  surrounding  circumstances, 
indicates  that  the  illegitimate  children  of  a  person  named  shall 
partake  of  a  limitation  over  to  " all  the  children"  of  such  per- 
son, the  rule  will  be  relaxed  and  effect  given  to  such  intention, 
so  as  to  include  not  only  illegitimate  children  of  such  given  per- 
son living  at  the  death  of  the  testatrix,  but  also  those  living  at 
the  death  of  the  person  named  when  the  limitation  over  takes 
effect.    Sullivan  v.  Parker,  801. 

CLAIM  AND  DELIVERY,  406. 

1.  In  delivering  property  to  a  defendant,  when  seized  in  claim  and 

delivery  proceedings,  without  taking  a  proper  undertaking  and 
requiring  the  same  to  be  justified,  a  Sheriff  becomes  liable  as  a 
surety  therein.     Wells  v.  Bourne,  82. 

2.  In  such  case  the  measure  of  liability  is  the  delivery  of  the  property 

to  the  plaintiff  (if  such  delivery  be  adjudged),  with  damages  for 
its  deterioration,  or  (failing  delivery)  the  value  of  the  property; 
and  to  subject  the  Sheriff  as  surety,  it  is  necessary*  to  show  that 
execution  has  been  returned  unsatisfied.    Ibid. 

CLERK  OF  SUPERIOR  COURT,  545. 

CLOUD  UPON  TITLE: 

Where  the  proper  construction  of  the  description  of  land  in  a  deed 
gives  the  grantor  all  the  land  to  which  he  lays  claim,  the  reform- 
ation of  the  deed  to  correct  a  supposed  misdescription  will  be 
denied.    Mortgage  Co.  v.  Long,  128. 
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CODE,  THE:  (For  citations  of  sections  of,  see  "  Index  of  Cited  Cases.") 

COLLATERAL  ATTACK,  403. 

Where,  in  an  action  to  recover  land,  the  defendant  disputes  plain- 
tiff 's  title  upon  the  ground  that  the  summons  in  a  special  pro- 
ceeding, under  a  decree  in  which  plaintiff  had  purchased  the 
land  and  to  which  the  plaintiff  was  not  a  party,  had  not  been 
served  upon  the  defendant,  who  was  a  defendant  in  such  special 
proceedings:  Held  (1),  that  the  trial  Judge  erred  in  holding  that 
the  return  on  the  summons  in  such  special  proceedings  was  only 
prima  facie  evidence  of  service  and  could  be  rebutted  by  show- 
ing that  in  fact  no  such  service  was  made;  (2)  that  even  if  the 
service  of  the  summons  had  been  apparently  irregular,  the  judg- 
ment in  such  special  proceedings  could  not  be  collaterally 
attacked  in  the  action  at  bar.    Mey  v.  Boon,  249. 

COLLECTION  OF  COMMERCIAL  PAPER,  485. 

COLOR  OF  TITLE,  527. 

1.  It  is  competent  for  a  defendant  to  prove  possession  by  himself  and 

those  under  whom  he  may  claim,  for  seven  years,  in  support  of 
a  general  denial,  in  an  answer,  that  the  plaintiff  is  the  owner, 
without  specially  pleading  the  statute.  Cheatham  v.  Young,  161. 

2.  A  void  deed  of  a  Sheriff  is  not  color  of  title.  Ferguson  v.  Wright, 

587. 

COMMON  CARRIER,  588. 

COMPOSITION  AMONG  CREDITORS: 

When  a  creditor,  at  the  solicitation  of  a  debtor,  agrees  to  enter  into 
a  compromise — provided  the  other  creditors  will  also  do  so — 
nothing  less  than  the  strictest  compliance  with  the  terms  of  the 
proposed  composition  on  the  part  of  the  debtor,  and  on  the  part 
of  the  other  creditors  also,  can  bind  him,  and  any  preference  of 
one  creditor  over  another,  whether  it  relates  to  the  amount  to 
be  paid  him,  the  time  of  payment,  or  the  manner  of  securing  the 
prompt  payment,  taints  the  whole  contract  and  renders  it  void. 
Guano  Company  v.  Emery,  85. 

COMPROMISE: 

A  trustee  may  compromise  a  suit  brought  against  him  affecting  the 
assets  in  his  hands,  and  he  will  not  be  liable  to  the  cestui  que 
trust,  provided  he  acts  with  due  care  and,  in  good  faith,  does 
what  undpr  the  circumstances  that  surround  him  seems  best  for 
the  interest  of  those  whom  it  is  his  duty  to  serve.  Loucheimer 
v.  Weil,  181. 
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CONDEMNATION  PROCEEDINGS: 

1.  In~a  proceeding  for  the  condemnation  of  land  for  the  right-of-way 

for  a  railroad,  the  petition,  whether  filed  by  an  owner  or  by  the 
company,  should  state  the  names  of  all  persons  interested,  and 
all  of  them  should  be  in  Court  before  the  commissioners  are 
appointed.    Hill  v.  Mining  Company,  259. 

2.  Where  the  petition  in  a  proceeding  for  assessment  of  damages  for 

the  right-of-way  of  a  railroad  enumerates  the  various  owners  of 
the  land,  and  such  owners  voluntarily  came  in  and  made  them- 
selves parties,  a  demurrer  by  the  defendant  company  that  there 
was  a  defect  of  parties  when  the  petition  was  first  filed  is  unten- 
able.   Ibid. 

3.  The  fact  that  a  co-tenant  of  land  has  granted  a  right-of-way  to  a 

railroad  company  will  not  prevent  another  owner  from  insti- 
tuting proceedings  for  the  assessment  of  damages  sustained  by 
him,  nor  will  such  fact  prevent  the  co-tenant,  who  has  made 
such  grant,  from  becoming  a  party  to  the  proceedings  and  hav- 
ing his  rights  adjusted  thereunder,  upon  a  claim  that  the  com- 
pany had  forfeited  its  right  under  the  grant  by  failure  to  comply 
with  the  conditions  thereof,  and  this  although  such  forfeiture 
did  not  occur  until  after  the  petition  was  first  filed  by  his  co-ten- 
ant.   Ibid, 

4.  It  is  not  necessary  that  the  petition  filed  by  a  landowner  in  pro- 

ceedings for  the  assessment  of  damages  for  land  taken  by  a  rail- 
road company  for  right-of-way  shall  state  that  the  petitioners 
and  the  company  have  failed  to  come  to  an  agreement  as  to  the 
sum  to  be  paid,  such  averment  being  necessary  only  when  the 
railroad  company  is  the  actor  in  such  proceedings.    Ibid 

CONFEDERATE  MONEY,  SCALE  OF,  102. 

CONFESSIONS  BY  PRISONER: 

1.  No  confession  by  a  prisoner  is  admissible  which  is  made  in  conse- 

quence of  any  inducement  of  a  temporal  nature,  having  refer- 
ence to  the  charge  against  him.    State  v.  Drake,  624. 

2.  If  promises  or  threats  have  been  used  to  induce  a  confession  by  a 

prisoner,  it  must  be  made  to  appear  that  their  influence  has  been 
entirely  done  away  with  before  subsequent  confessions  can  be 
deemed  voluntary  and  therefore  admissible.    Ibid. 

8.  Where,  after  arresting  a  person  charged  with  burglary  and  con- 
veying him  to  the  preliminary  trial,  the  officer  said  to  the  priso- 
ner: "  If  you  are  guilty,  I  would  advise  you  to  make  an  honest 
confession.  It  might  be  easier  for  you.  It  is  plain  against  you." 
And  the  prisoner  said,  "  I  am  not  guilty  ; "  and  after  the  prelim- 
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inary  investigation,  and  while  being  conducted  to  jail  by  the 
same  officer  (who  had  not  withdrawn  the  inducement  to  confess 
which  he  had  held  out  to  the  prisoner  while  on  the  way  to  the 
Magistrate's  office),  the  prisoner  made  a  confession:  Held,  that 
such  confession  was  inadmissible  as  evidence  on  the  trial,  since 
it  may  have  proceeded  from  the  inducement  held  out  to  him  by 
the  officer  when  on  the  way  to  the  Magistrate's  office,  and  if  so, 
there  is  no  guaranty  of  its  truth,  and  it  ought  to  be  rejected. 
Ibid 

CONSIGNEE: 

If  a  carrier,  by  reason  of  an  arrangement  with  the  consignee,  or  for 
any  cause  remains  in  possession,  but  holds  the  goods  only  as  the 
agent  of  the  consignee  and  subject  to  his  order,  such  possession 
is  the  possession  of  the  consignee.     Williams  v.  Hodges,  36. 

CONSOLIDATION  OF  ITEMS  OF  ACCOUNTS: 
Effect  of,  on  jurisdiction.    Marks  v.  Bcdlance,  28. 

CONSTITUTIONAL  LAW: 

1.  An  act  of  the  Legislature  (chapter  42,  Acts  of  1891),  which  makes- 

it  unlawful  to  use  profane  language  on  the  lands  of  the  Henrietta 
Cotton  Mills  of  Rutherford  County,  is  not  an  undue  interference* 
with  the  freedom  of  speech  guaranteed  by  the  Constitution, 
although  the  language  used  falls  short  of  being  a  nuisance,  pun- 
ishable by  State  laws,  from  not  having  been  "committed  in  the 
presence  and  hearing  of  divers  persons,  to  their  annoyance,"  etc. 
State  v.  Warren,  688. 

2.  An  act  of  the  Legislature  making  it  unlawful  to  use  profane  Ian- 

guage  in  certain  localities,  being  a  police  regulation,  is  not 
obnoxious  to  the  Constitution  on  the  ground  that  it  is  not  uni- 
form and  in  effect  over  the  whole  State.  Such  police  regulations 
may  be  limited  in  their  operation  to  such  localities  as  the  Legis- 
lature may  prescribe,  as  in  the  case  of  the  prohibition  of  the  sale, 
of  seed  cotton,  liquor  and  other  commodities  in  certain  localities. 
Ibid. 

3.  Uniformity,  in  its  legal  and  proper  sense,  is  inseparably  incident 

to  the  power  of  taxation,  whether  applied  to  taxes  on  property 
or  to  those  imposed  on  trades,  professions,  etc.  State  v.  Moore, 
697. 

4.  Acts  1891,  ch.  75,  defining  an  " emigrant  agent"  "to  mean  any 

person  engaged  in  hiring  laborers  in  the  State,  to  be  employed 
beyond  the  limits  of  the  same,"  and  providing  that  emigrant 
agents  shall  pay  the  State  Treasurer  a  license  fee  of  $1,000  before- 
they  can  hire  laborers  in  certain  counties  of  the  State,  to  be  «nv- 
49 
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ployed  beyond  the  limits  of  the  State,  is,  if  considered  as  an 
exercise  of  the  taxing  power  of  the  Legislature,  in  contravention 
of  the  Constitution,  Art.  V. ,  §  8.  authorizing  the  Legislature  to 
tax  "trades,  professions,  franchises,"  etc.,  and  is  void  for  want 
of  uniformity.    Ibid. 

5.  The  occupation  of  an  "emigrant  agent,"  as  defined  in  chapter  75, 

Acts  of  1891,  does  not  belong  to  that  class  of  trades  or  occupa- 
tions which  are  so  inherently  harmful  or  dangerous  to  the  public 
that  they  may,  either  directly  or  indirectly,  be  restricted  or  pro- 
hibited.   Ibid. 

6.  Since  the  act  does  not  prescribe  any  regulation  as  to  how  the 

business  shall  be  carried  on,  nor  any  police  supervision,  and  since 
it  exacts  a  very  large  license  fee,  it  is  restrictive  and  prohibitory 
of  the  business  mentioned  therein,  and,  if  considered  as  an  exer- 
cise of  police  power,  is  void  for  that  reason.    Ibid. 

7.  There  being  no  regulation  of  such  occupation,  and  therefore  no 

expense  in  supervising  it,  or  any  expense  whatever  beyond  the 
amount  necessary  to  defray  the  cost  of  issuing  the  license,  the 
act,  if  considered  an  exercise  of  police  power,  is  also  void  for  the 
unreasonableness  of  the  license  fee.    Ibid. 

CONSTITUTIONALITY  OF  PENSION  TAX:  See  Taxes  and  Taxa- 
tion. 

CONSTRUCTION  OF  DEED,  521. 

CONSTRUCTIVE  NOTICE:  See  Notice. 

CONSTRUCTIVE  POSSESSION: 

1.  "  Constructive  possession"  is  such  a  possession  as  the  law  carries 

to  the  owner  by  virtue  of  his  title  only,  there  being  no  actual 
occupation  of  any  part  of  the  land  by  anybody.  And  the  fact 
that  lands  held  under  "  deeds  by  metes  and  bounds"  are  "almost 
entirely  covered  by  water  "  will  not  prevent  the  application  of 
the  doctrine  of  constructive  possession.  Mitchell  v.  Bridgere,  68. 

2.  Where  a  trespass  was  committed  by  cutting  timber  on  a  pond 

appurtenant  to  plaintiff 's  mill,  which  had  been  used  by  them 
and  those  under  whom  they  claimed,  for  fifty  yean,  under  deeds 
embracing  within  their  boundaries  the  land  covered  by  the 
water,  as  well  as  that  on  which  the  mill  was  located,  plaintiffs 
must  be  deemed  to  have  actual  possession  of  the  whole,  except 
such  part  as  should  be  in  the  actual  possession  of  another.  Ibid. 

CONTEMPT,  ATTACHMENT  FOR: 

Whenever  the  law  affords  any  other  adequate  remedy  by  which  a 
party  can  enforce  his  rights,  the  proceedings  by  attachment  for 
a  contempt  is  always  in  the  discretion  of  the  Court,  and  a  refusal 
to  exercise  it  cannot  be  reviewed  on  appeal.    Murray  v.  Berry,  46. 
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CONTEMPT: 

1.  Where  a  defendant,  in  an  action  for  divorce,  was  served  with 

notice  of  a  motion  for  alimony,  and  neither  filed  an  answer  nor 
appealed  from  the  order  granting  it,  and  after  applying  to  three 
different  Judges  to  get  the  order  set  aside,  failed  to  do  so  and 
allowed  eighteen  months  to  pass  without  paying  the  alimony, 
though  possessed  of  sufficient  unincumbered  personal  property 
to  enable  him  to  do  so,  he  was  rightly  adjudged  in  contempt,  and 
a  sentence  of  thirty  days  imprisonment  for  wilful  disobedience 
of  the  order  of  the  Court  will  be  affirmed.  Zimmerman  v.  Zim- 
merman^ 482. 

2.  Where  a  proceeding  to  attach  a  party  for  contempt,  because  of  an 

alleged  disobedience  of  an  injunction  order,  was  terminated  by 
a  refusal  of  the  motion  and  a  dismissal  of  the  rule,  the  adjudica- 
tion constitutes  a  complete  defence  against  the  further  prosecu- 
tion of  the  matter  upon  an  affidavit  identically  the  same  as  that 
upon  which  the  first  motion  was  based.     Wilson  v.  Craige,  468. 

8.  In  addition  to  the  fact  that  the  power  to  punish  for  contempt  is 
inherent  in  all  Courts  and  essential  to  their  existence,  the 
authority  given  in  this  respect  to  Justices  of  the  Peace  by  sec- 
tion 651  of  The  Code  is  extended  to  Mayors  by  section  3818  of 
The  Code.    State  v.  Aiken,  661. 

CO-PRINCIPAL  IN  CRIME: 

A  principal  in  the  second  degree  is  not  an  "  accessory,"  but  a  co-prin- 
cipal.   State  v.  Whitt,  716. 

CONTRACT,  BREACH  OF,  204. 

Where  one  violates  his  contract  he  is  liable  only  for  such  damages 
as  .are  caused  by  the  breach;  or  such,  as  being  incident  to  the  act 
of  omission  or  commission,  as  a  natural  consequence  thereof, 
may  reasonably  be  presumed  to  have  been  in  the  contemplation 
of  the  parties  when  the  contract  was  made.  Spencer  v.  Hamil- 
ton, 49. 

CONTRACT,  CONSTRUCTION  OF: 

Where  a  paper-writing,  not  ambiguous  in  its  terms,  alleged  to  be  a 
contract  between  plaintiff  and  the  intestate  of  defendant,  was 
introduced  on  a  trial,  its  construction  was  a  question  of  law  for 
the  Court,  and  evidence  as  to  the  declarations  of  the  deceased 
tending  to  contradict  or  explain  the  same  was  incompetent  and 
immaterial  on  either  side.    Sawyer  v.  Qrandy,  42. 

CONTRACT  FOR  SALE  OF  LAND: 

A  seal  is  not  necessary  to  validate  a  contract  for  the  sale  of  land, 
Mitchell  v.  Bridgets,  68. 
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CONTRACT,  ILLEGAL  AND  VOID,  489. 

1.  Except  in  cases  where  there  are  ties  of  blood  or  marriage,  the 

expectation  of  an  advantage  from  the  continuance  of  the  life  of 
the  insured,  in  order  to  be  reasonable,  must  be  founded  in  the 
existence  of  some  contracts  between  the  person  whose  life  is 
insured  and  the  beneficiary,  the  fulfilment  of  which  the  death 
will  prevent;  and  when  this  contractual  relation  does  not  exist, 
and  there  are  no  ties  of  blood  or  marriage,  an  insurance  policy 
becomes  what  the  law  denominates  a  wagering  contract,  and 
hence  illegal  and  void,  no  matter  what  good  object  the  parties 
may  really  have  in  view.     Trinity  College  v.  Insurance  Co.,  244. 

2.  When  a  note  is  declared  void  by  a  statute  it  is  void  into  whoseso- 

ever hands  it  may  come;  but  when  the  statute  merely  declares 
it  illegal,  the  note  is  good  in  the  hands  of  an  innocent  holder. 
Ward  v.  Sugg,  489. 

8.  The  purpose  and  effect  of  section  8836  of  The  Code,  which  pro- 
vides that  "  the  taking  of  a  rate  of  interest  greater  than  is 
allowed  shall  be  deemed  a  forfeiture  of  the  entire  interest,"  was 
to  make  void,  ipso  facto,  all  agreements  for  usurious  interest. 
Ibid. 

4.  A  note  embracing  usurious  interest  is  void,  as  against  the  maker, 

in  the  hands  of  a  purchaser  before  maturity  for  value  and  with- 
out notice,  to  the  extent  to  which  the  contract  is  usurious.   Ibid. 

5.  The  remedy  of  the  innocent  holder,  as  to  the  interest,  is  against 

the  payee  who  has  endorsed  the  note  to  him,  and  not  against  the 
maker,  who  is  the  victim  of  an  oppression  denounced  by  the 
statute.  The  law  will  not  lend  its  aid  to  enforce  a  contract  which 
is  "  deemed  forfeited"  by  the  very  fact  of  making  it.  If  this 
were  otherwise,  the  protection  intended  by  the  statute  would  be 
delusive  and  nugatory.    Ibid. 

CONTRACT,  IN  GENERAL,  588. 

1 .  No  liability  attaches  on  an  unaccepted  order  in  favor  of  payee  or 

his  assignee  against  the  drawee  or  his  principal.  Marriner  v. 
Lumber  Co.,  52. 

2.  When  a  creditor,  at  the  solicitation  of  a  debtor,  agrees  to  enter  into 

a  compromise— provided  the  other  creditors  will  also  do  so— 
nothing  less  than  the  strictest  compliance  with  the  terms  of  the 
proposed  composition  on  the  part  of  the  debtor,  and  on  the  part 
of  the  other  creditors  also,  can  bind  him,  and  any  preference  of 
one  creditor  over  another,  whether  it  relates  to  the  amount  to  be 
paid  him,  the  time  of  payment,  or  the  manner  of  securing  the 
prompt  payment,  tainte  the  whole  contract  and  renders  it  void. 
Ouano  Company  v.  Emery,  85. 
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8.  Where  it  was  stipulated  in  a  mortgage  securing  a  note  bearing 
interest  at  six  per  cent,  per  annum,  that  after  default  in  pay- 
ment of  the  note  the  maker  should  pay  eight  per  cent,  per  annum 
during  the  continuance  of  such  default:  Held,  in  an  action  to 
foreclose  the  mortgage,  that  the  plaintiff  is  entitled  to  recover 
the  debt,  with  eight  per  cent,  interest  after  maturity,  as  pro- 
vided in  the  mortgage.    Pass  v.  Shine,  284. 

4.  A  complaint  alleged  that  upon  a  contract  with  a  local  agent  of 

defendant  loan  association,  to  the  effect  that  if  plaintiff  would 
subscribe  for  a  certain  number  of  shares  of  stock  of  the  associa- 
tion and  pay  a  certain  amount  of  money  the  association  would 
make  a  loan  to  plaintiff,  the  plaintiff  complied  with  th-  require- 
ments and  the  defendant  association  refused  to  make  the  loan, 
and  plaintiff  thereupon  returned  the  stock  and  demanded  a 
return  of  the  money  paid  by  him,  and  defendant  refused:  Held, 
upon  a  demurrer  thereto,  that  the  complaint  sufficiently  stated 
a  cause  of  action,  for,  if  the  allegations  be  true,  the  plaintiff 
would  be  entitled  to  recover  as  damages  for  the  breach  of  con- 
tract the  money  paid  out  by  him  to  the  association.  Fagg  v. 
Loan  Association,  364. 

5.  An  allegation  in  the  complaint  that  defendant  association  knew 

that  the  only  inducement  to  the  payment  of  money  and  sub- 
scribing for  stock  was  tbe  promised  loan,  and  that  defendant 
accepted  the  money  with  such  knowledge,  was  a  sufficient  state- 
ment of  a  cause  of  action,  although  it  was  not  alleged  that  the 
agent  of  the  defendant  who  made  the  alleged  promises  had 
authority  to  make  them.     Ibid. 

4.  In  order  to  secure  the  continuance  of  plaintiff 's  school,  several 
persons,  less  than  twenty,  signed  a  paper-writing  agreeing  to 
furnish  the  number  of  scholars  set  opposite  to  their  names  for 
the  scholastic  year  ending  June  30,  1892,  at  a  specified  sum  for 
each  scholar  "  for  the  scholastic  year.1*  The  defendant  was  the 
last  to  sign,  agreeing  to  furnish  two  scholars,  but  furnished 
none.  The  plaintiff  brought  suit  against  defendant  April,  1892: 
Held,  (1)  that  it  was  error,  on  the  trial,  to  exclude  testimony 
offered  to  prove  that,  at  the  time  of  signing,  the  plaintiff  agreed 
that  the  contract  should  not  go  into  effect  as  to  the  defendant 
until  twenty  signatures  should  be  procured,  the  agreement  not 
being  a  contradiction  of  the  terms  of  the  contract,  but  a  contem- 
poraneous agreement  postponing  its  legal  operation  until  the 
happening  of  a  contingency;  (2)  that  the  contract  was  a  special 
and  entire  contract  and  must  be  performed  before  plaintiff  can 
recover,  and  therefore  the  action  was  prematurely  brought. 
Kelly  v.  Oliver,  442. 
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7.  Where  there  has  been  no  misrepresentation,  and  where  there  i» 

no  ambiguity  in  the  terms  of  the  contract,  a  party  to  it  cannot 
be  allowed  to  evade  the  performance  of  it  by  the  simple  state- 
ment that  he  has  made  a  mistake.  If,  however,  a  proposal  by 
one  evidently  contains  a  mistake,  the  other  cannot,  by  snapping 
at  it,  be  permitted  to  take  advantage-  of  the  error.  Borden  v. 
Railroad,  570. 

8.  Where  a  local  freight  agent  of  defendant  railroad  company  made 

a  written  offer  to  ship  cotton  between  two  points  at  69}f  cents 
per  hundred  for  plaintiff,  who,  at  once,  and  in  writing,  accepted 
the  offer,  and  it  was  conceded  that  the  said  local  agent  was 
authorized  to  make  such  proposal  on  the  part  of  the  defendant, 
and  the  agent  plainly  and  unequivocally  'expressed  what  he 
understood  to  be  the  price  to  be  charged  for  carrying  cotton, 
and  there  was  no  misunderstanding  between  the  plaintiff  and 
the  agent  as  to  any  of  the  terms  of  the  alleged  contract;  and  it 
appeared  that  by  an  error  in  the  transmission  of  a  telegram  from 
the  general  freight  agent  to  the  local  agent,  "  89  #  "  was  changed 
to  "69#  :"  Held,  (1)  that  the  contract  was  binding  on  defen- 
dant company,  notwithstanding  the  mistake;  (2)  that  in  an  action 
by  the  shipper  (who  had  paid  the  larger  rate  under  protest)  to 
recover  the  difference  between  the  two  rates,  all  evidence  in 
regard  to  plaintiff's  purchase  of  cotton  was  irrelevant,  and 
plaintiff  was  entitled  to  recover.    Ibid. 

CORPORATION,  INSOLVENT,  178. 

CORPORATION: 

1.  A  corporation  may  forfeit  its  charter  as  for  condition  broken  or 

for  breach  of  trust,  if  it  fails  to  act  up  to  the  end  for  which  it 
was  incorporated.    Simmons  v.  Steamboat  Company,  147. 

2.  Unless  provided  otherwise  in  the  charter,  it  is  the  duty  of  a  cor- 

poration to  keep  its  principal  place  of  business,  its  books  and 
records  and  its  principal  officers  within  the  State  which  incor- 
porated it,  to  an  extent  necessary  to  the  fullest  jurisdiction  and 
visitorial  power  of  the  State  and  its  Courts  and  the  efficient  exer- 
cise thereof  in  all  proper  cases  which  concern  said  corporation. 
Ibid. 

3.  The  persistent  failure  of  a  corporation  chartered  in  this  State  to 

maintain  its  principal  place  of  business  within  the  State  as 
required  by  its  charter,  and  the  withdrawing  of  all  its  agencies- 
from  the  State,  will  authorize  the  Courts  to  decree  a  dissolution 
of  such  corporation  upon  the  suit  of  a  stockholder,  under  section 
694  (ch.  16)  of  The  Code.    Ibid. 
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4.  The  capital  stock  and  property  of  a  corporation,  in  case  of  its 

insolvency,  constitute  a  fund,  first,  for  the  satisfaction  of  its 
creditors,  and  next  for  its  stockholders.  Hill  v.  Lumber  Com- 
pany, 173. 

5.  While  a  director  of  a  company  may  lend  it  money  when  needed 

for  its  benefit,  and  take  a  lien  upon  the  corporate  property  as 
security  for  its  repayment,  provided  the  transaction  be  open  and 
entirely  fair  and  capable  of  strict  proof  as  to  its  boda  fides,  yet 
where  a  corporation  is  insolvent  a  director  who  is  a  creditor  can- 
not, upon  a  debt  theretofore  existing,  take  advantage  of  his  supe- 
rior means  of  information  to  secure  his  debt  as  against  other 
creditors.    Ibid. 

6.  A  confession"  of  judgment  by  an  insolvent  corporation  in  favor  of 

a  director  who  is  a  creditor,  and  upon  a  debt  theretofore  exist- 
ing, is  void  as  against  other  creditors.    Ibid. 

7.  Where  a  license  to  lay  down  a  railway  track  on  certain  streets 

mentioned  was  granted  by  a  city  to  "  F.  and  his  associates,  to 
be  known  as  the  A  Company,  who  could  act  as  a  corporation 
only  upon  duly  taking  out  letters  of  incorporation  or  obtaining 
a  legislative  charter,  the  question  whether  such  incorporation 
has  been  duly  obtained,  or  whether  those  parties  have  attempted 
to  exercise  corporate  functions  without  it,  cannot  be  raised  by 
one  who,  claiming  to  be  the  owner  of  the  franchise,  seeks  to  have 
an  assignment  of  the  same  to  defendant  company  set  aside  and 
to  enjoin  the  company  from  operating  under  it.  Atkinson  v. 
Raihoay  Company,  581. 

COSTS  OF  ACTION: 

Where  a  defendant,  in  his  answer,  offers  to  permit  judgment  to  be 
entered  against  him  for  a  sum  which  he  admits  to  be  due,  and  a 
verdict  is  rendered  therefor,  he  is  liable  only  for  the  costs  of  the 
action  up  to  the  filing  of  the  answer  and  of  judgment.  Rtiss  v. 
Brown,  227. 

COST3,  JUDGMENT  FOR: 

If  only  th«  costs  are  due  on  a  judgment,  and  the  same  are  in  favor 
of  the  p  aintiff  and  not  of  the  officers  of  the  Court,  the  plaintiff 
is  not  barred  by  section  155  (8)  of  The  Code  from  proper  proceed- 
ings to  enforce  the  claim.     Cowles  v.  Hall,  859. 

COUNSEL: 

1.  Objectionable  language  of  counsel  in  addressing  a  jury,  if  not 
objected  to  at  the  time,  cannot  be  objected  to  later.  Byrd  v. 
Hudson,  208. 


776  INDEX. 


2.  The  Supreme  Court  will  not  undertake  to  decide  between  the  con- 
flicting statements  of  counsel  in  regard  to  notice  of  appeal,  etc. 
LeDuc  v.  Moore,  275. 

COUNTER-CLAIM: 

Although  a  bank  may  recover  from  any  partner  the  overdraft  of 
the  partnership  in  an  independent  action,  or  may  plead  it  as  a 
counter-claim  in  a  suit  by  such  partner  to  recover  his  individual 
deposit,  yet  the  bank  may  not  charge  up  such  overdraft  against 
the  partner's  individual  account.    Adams  v.  Bank,  882. 

COUNTS  IN  INDICTMENT: 

1.  Where  there  are  two  counts  in  an  indictment,  each  charging  a 

felony,  a  general  verdict  is  good  without  specifying  upon  which 
count  it  was  rendered.    State  v.  Carter,  689. 

2.  Where  there  are  two  counts  in  a  bill  of  indictment,  one  good  and 

the  other  defective,  and  a  general  verdict  of  guilty  thereon,  the 
presumption  is  that  the  conviction  was  upon  the  good  count,  and 
that  the  evidence  supported  the  conviction.  State  v.  Edwards, 
653. 

COUNTS,  JOINDER  OF  DIFFERENT,  IN  INDICTMENT: 

Since  the  Act  of  1891  (ch.  205,  §2),  the  joinder  in  an  indictment  for 
an  offence  of  a  count  for  a  lesser  offence,  or  for  an  attempt  to 
commit  the  same,  is  mere  surplusage.    State  v.  Brown,  645. 

DAMAGES,  MEASURE  OF: 

1.  Where  one  violates  his  contract  he  is  liable  only  for  such  damages 

as  are  caused  by  the  breach,  or  such  as,  being  incident  to  the  act 
of  omission  or  commission,  as  a  natural  consequence  thereof, 
may  reasonably  be  presumed  to  have  been  in  the  contemplation 
of  the  parties  when  the  contract  was  made.  Spencer  v.  Hamil- 
ton, 49. 

2.  Where,  upon  the  trial  of  an  action  to  recover  rent,  in  which  the 

defendant  set  up  a  counter-claim  for  damages  caused  by  plain- 
tiff's breach  of  contract,  it  appeared  that,  as  a  part  of  the  con- 
tract of  leasing  the  land,  the  lessor  had  agreed  to  have  certain 
ditches  cleared  out,  and  by  reason  of  his  failure  to  do  so  the  land 
was  flooded  and  the  crop  lessened,  evidence  as  to  the  effect  which 
such  failure  had  upon  the  crop,  and  to  what  extent  it  was  dam- 
aged thereby,  was  competent  as  affording  a  basis  to  the  jury 
for  the  measurement  of  the  damages  sustained  by  the  defendant 
by  the  breach  of  contract.    Ibid. 

8.  In  such  case  the  true  measure  of  damages  is  not  what  it  would 
have  cost  the  defendant  himself  to  clear  out  the  ditches,  but  the 
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defendant's  loss  by  having  to  work  an  undrained  instead  of  a 
drained  farm.  {Sledge  v.  Reid,  73  N.  C. ,  440;  Foard  v.  Railroad, 
8  Jones  (53  N.  C),  235,  and  other  cases  of  like  import  distin- 
guished.)   Ibid. 

DAMAGES  TO  PROPERTY  ABUTTING  ON  STREETS: 

1.  If  a  city  perverts  a  street  to  illegitimate  purposes,  it  is  an  inter- 

ference with  the  rights  of  the  abutting  proprietor,  and  he  is  enti- 
tled to  recover  any  damages  suffered  therefrom.  White  v.  Rail- 
road, 610. 

2.  The  use  of  a  street  for  an  ordinary  steam  railroad  is  not  a  legiti- 

mate use  of  the  street  for  public  purposes,  and  neither  the  Legis- 
lature nor  city  can  authorize  such  a  railroad  to  be  constructed 
and  operated  thereon  against  the  abutting  proprietor's  will  with- 
out compensation.    Ibid. 

3.  Where  a  railroad  company  entered  upon  and  constructed  its  road 

upon  a  street,  thereby  reducing  the  width  of  the  latter,  and  it 
does  not  appear  that  it  entered  under  any  statutory  authority, 
but  only  by  the  license  of  the  city,  the  abutting  property  owner 
who  is  endamaged  thereby  may  maintain  a  common-law  action 
for  damages,  to  be  assessed  up  to  the  time  of  the  trial,  or  may 
sue  for  permanent  damages  inflicted  by  the  location  and  construc- 
tion of  the  road,  and  by  so  doing  confer  upon  the  defendant  an 
easement  to  occupy  the  street,  as  far  as  such  abutter  is  concerned. 
Ibid. 

Semble,  that  where  the  entry  is  made  under  statutory  authority  the 
remedy  by  statute  is  exclusive.    Ibid. 

DAMAGES  TO  STOCK,  588. 

DECEASED  PERSON,  TESTIMONY  AS  TO  TRANSACTIONS  WITH: 

1.  Although,  under  section  590  of  The  Code,  a  party  to  an  action 

may  not  testify  to  the  actual  execution,  by  the  deceased  person 
whose  administrator  is  a  party,  of  a  paper-writing  constituting 
a  personal  transaction  between  him  and  the  deceased,  yet  he  may 
testify  to  the  handwriting  of  the  deceased  if  he  can.  Sawyer  v. 
Urandy,  42. 

2.  Where  a  paper-writing,  alleged  to  be  a  contract  between  plaintiff 

and  the  intestate  of  the  defendant,  was  introduced  in  evidence 
on  the  trial,  it  was  error  to  allow  the  plaintiff  to  testify  that  he 
himself  signed  the  paper.    Ibid. 

3.  Where  a  paper-writing,  not  ambiguous  in  its  terms,  alleged  to  be 

a  contract  between  plaintiff  and  the  intestate  of  defendant,  was 
introduced  on  a  trial,  its  construction  was  a  question  of  law  for 
the  Court,  and  evidence  as  to  the  declarations  of  the  deceased 
tending  to  contradict  or  explain  the  same  was  incompetent  and 
immaterial  on  either  side.    Ibid. 
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DECLARATION  OF  ASSIGNOR  OF  NOTE: 

The  declaration  of  an  assignor  of  a  note  as  to  the  amount  due  thereon 
is  incompetent  in  an  action  on  the  note,  unless  shown  to  have 
been  made  before  the  assignment  and  against  interest.  Wooten 
v.  Outlaw,  281. 

DECLARATIONS  OF  DECEASED  PERSON: 

It  is  competent  for  a  party  to  testify  in  regard  to  transactions  that 
took  place  between  himself  and  an  agent  of  defendant,  within 
the  scope  of  his  agency,  and  also  to  the  declarations  of  the  agent 
as  a  part  of  those  transactions,  and  this  is  so  notwithstanding  the 
agent  be  dead.    Sprague  v.  Bond,  551. 

DEED: 

1.  The  probate  of  a  deed  is  judicial  in  its  character.    Piland  v.  Tay- 

lor, 1. 

2.  A  deed  conveying  a  "portion  of  grantor's  cypress  timber"  on  cer- 

tain swamps  is  void  for  uncertainty,  and  such  uncertainty  is  not 
cured  by  an  immediately  subsequent  condition  that  the  grantor 
"  may  retain  from  this  timber  enough  for  his  farm  and  building 
purposes.  *'    Mizell  v.  Ruffin,  21. 

3.  The  rules  of  legal  construction  will  not  admit  of  a  surmise  as  to 

the  probable  intention  of  a  grantor  contrary  to  the  purport  of 
his  words.    Ibid. 

4.  Person  interested  in,  cannot  take  acknowledgment  of.    Long  v. 

Crews,  256. 

5.  Where  the  certificate  of  probate  of  a  deed  recites  that  the  Justice 

of  the  Peace  taking  the  same  was  a  Justice  of  the  Peace  of  a 
given  county  where  the  land  lies,  the  presumption  is  that  he  was 
such,  and  that  he  took  the  acknowledgment  within  the  county. 
Williams  v.  Kerr,  806. 

6.  If,  when  a  deed  previously  withheld  from  record  is  filed  for  regis- 

tration, there  is  a  suit  pending  affecting  the  land,  the  holder  of 
such  a  deed  is  a  purchaser  pendente  lite,  and  is  bound  by  a  decree 
in  such  suit  as  effectually  as  if  a  party  to  the  action.  Williams 
v.  Kerr,  806. 

7.  Although  words  of  inheritance  are  omitted  in  a  deed,  yet,  if  the 

real  intention  of  the  grantor  appear  to  be  to  confer  a  fee,  that 
effect  will  be  given  to  the  limitation.    Fulbright  v.  Yoder,  456. 

8.  A  provision  in  a  deed  that  the  grantee  shall  not  sell  the  property 

during  her  life  is  repugnant  to  the  grant  and  in  contravention  of 
the  principle  of  public  policy  which  forbids  unreasonable  restric- 
tions upon  the  right  of  alienation.    Pritchard  v.  Bailey,  521. 
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9.  Every  part  of  an  instrument  must  be  considered  in  arriving  at  the 
intention,  and  where  the  language  is  susceptible  of  two  construc- 
tions, the  one  less  favorable  to  the  grantor  must  be  adopted. 
Ibid. 

10.  Where  a  deed  of  trust  was  executed  by  a  feme  covert  with  the 
joinder  of  her  husband  conveying  her  land  to  secure  the  joint 
indebtedness  of  herself  and  husband,  and  empowering  the  trus- 
tee to  sell  the  land  in  case  of  default  in  the  payment  of  the  debt, 
and  the  draftsman  of  the  deed  neglected  to  strike  out  of  the 
printed  form  words  to  the  effect  that  she  joined  in  the  deed  for 
the  purpose  of  releasing  her  dower  and  homestead :  Held,  that 
the  true  intent  and  meaning  of  the  deed  was  that  the  feme  covert 
conveyed  the  property  in  fee  to  the  trustee.     Ibid. 

DEED,  DESCRIPTION  IN,  55,  68,  527. 

1.  Where  the  proper  construction  of  the  description  of  land  in  a  deed 

gives  the  grantor  all  the  land  to  which  he  lays  claim,  the  reform- 
ation of  the  deed  to  correct  a  supposed  misdescription  will  be 
denied.    Mortgage  Co.  v.  Long,  138. 

2.  Where  a  deed  or  will  once  sufficiently  identifies  the  thing  by  its 

known  name  or  other  means  and  then  superadds,  unnecessarily, 
to  the  description,  such  further  description,  though  inaccurate, 
will  not  vitiate  the  previous  and  perfect  description;  therefore, 
where  the  owners  of  a  large  body  of  land  sold  off  two  small  tracts 
so  as  to  divide  it  into  three  separate  tracts  and  subsequently  con- 
veyed the  remainder,  describing  it  as  "  those  tracts  or  parcels  of 
land  lying  in  one  body"  and  the  boundaries  following  such 
description  clearly  show  the  intention  of  the  parties  to  include 
in  the  deed  the  three  tracts  remaining  unsold:  Held,  that  the 
description  in  the  deed  will  cover  all  the  land  within  the  boun- 
daries, although  there  are  three  tracts  instead  of  one.    Ibid. 

DEGREES: 

Of  burglary:  See  Burglary. 
Of  murder,  678. 

DEPUTY: 

1.  An  officer  clothed  with  judicial  functions  cannot  delegate  the  dis- 

charge of  the  same  to  a  deputy.    Piland  v.  Taylor,  1. 

2.  By  an  act  of  1820  (Revised  Code,  ch.  87.  §  2)  the  deputies  of  County 

Court  Clerks  were  expressly  authorized  to  take  acknowledgment 
and  proof  of  deeds,  and  in  exercising  such  functions  a  deputy 
acted  by  force  of  the  statute  alone,  and  not  as  the  agent  of,  or  by 
a  delegation  of  authority  from,  the  Clerk.  Therefore,  where  on 
a  trial  a  deed  purporting  to  have  been  executed  in  1852  by  a 
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grantor  to  a  grantee  who  was  at  the  time  a  Clerk  of  the  County 
Court  was  offered  in  evidence  and  objected  to  on  the  ground  that 
the  deputy  could  not,  by  reason  of  the  interest  of  his  principal, 
take  the  probate  thereof:  Held,  that  the  deed  should  not  have 
been  excluded  on  such  ground.    Ibid, 

3.  In  such  case,  the  deputy  having  independent  authority  under  the 

statute  to  take  the  probate,  and  it  appearing  fiom  the  certificate 
that  he,  and  not  the  Clerk,  performed  the  duty,  the  insertion  of 
the  Clerk's  name  before  the  words  "per  B.  W.  Cowper,  D.  C," 
did  not  invalidate  his  act.    Ibid. 

DESCRIPTION  IN  DEED: 

1.  A  deed  conveying  a  "  portion  of  grantor's  cypress  timber"  on  cer- 

tain swamps  is  void  for  uncertainty,  and  such  uncertainty  is  not 
cured  by  an  immediately  subsequent  condition  that  the  grantor 
"  may  retain  from  this  timber  enough  for  his  farm  and  building 
purposes."    Mizell  v.  Ruffln,  21. 

2.  Where  an  island  in  an  unnavigable  stream,  or  in  a  swamp,  is 

granted  by  the  name  by  which  it  is  generally  known,  it  is  not 
necessary  to  run  or  call  for  lines  and  corners,  the  low-water  mar- 
.  gin  of  the  island  being  more  durable  and  preferable  as  a  certain 
description  to  courses  and  distances.  Lewis  v.  Lumber  Com- 
pany, 55. 

'  8.  A  description  contained  in  a  devise  of  land  as  follows:  "  My  Man- 
ner plantation  and  all  the  lands  thereunto  belonging,  containing 
520  acres,  by  deed,  *  *  *  and  also  all  my  right,  title  and 
claim  in  and  to  a  tract  of  land  that  I  lately  entered,  bounding 
on  the  mill-pond  and  adjoining  sundry  persons,  agreeable  to  said 
entry  or  patent,"  is  sufficiently  definite.    Mitchell  v.  Bridger,  68. 

4.  When  the  proper  construction  of  the  description  of  land  in  a  deed 

gives  the  grantor  all  the  land  to  which  he  lays  claim,  the  refor- 
mation of  the  deed  to  correct  a  supposed  misdescription  will  be 
denied.    Mortgage  Company  v.  Long,  128. 

5.  When  a  deed  or  will  once  sufficiently  identifies  the  thing  by  its 

known  name  or  other  means  and  then  superadds,  unnecessarily, 
to  the  description,  such  further  description,  though  inaccurate, 
will  not  vitiate  the  previous  and  perfect  description;  therefore, 
where  the  owners  of  a  large  body  of  land  sold  off  two  small  tracts 
so  as  to  divide  it  into  three  separate  tracts,  and  subsequently  con- 
veyed the  remainder,  describing  it  as  "  those  tracts  or  parcels  of 
land  lying  in  one  body"  and  the  boundaries  following  such 
description  clearly  show  the  intention  of  the  parties  to  include 
in  the  deed  the  three  tracts  remaining  unsold:  Held,  that  the 
description  in  the  deed  will  cover  all  the  land  within  the  boun- 
daries, although  there  are  three  tracts  instead  of  one.    Ibid. 
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6.  An  instrument  of  writing  conveying  all  the  household  and  kitchen 

furniture  and  all  other  property  of  every  description  belonging 
to  the  grantor  at  a  certain  house,  is  sufficiently  definite  where 
there  is  no  difficulty  as  to  the  identification  of  the  property  by 
parol  evidence.    Kelly  v.  Fleming,  188. 

7.  An  instrument  giving  a  lien  upon  crops  raised  "  upon  Opossum 

Quarter  tract  of  land  in  Warren  County,  known  as  the  tract 
M.  W.  is  buying  from  Egerton,  or  any  other  lands  he  may  culti- 
vate during  the  present  year,"  sufficiently  described  the  lands 
upon  which  the  crops  were  to  be  raised,  and  was  effective  as  to 
the  crops  raised  on  the  land  described,  but  void  as  to  those  raised 
on  "  any  other  lands."    Crinkley  v.  Egerton,  142. 

8.  A  description  of  land  in  a  deed,  "the  tract  left  me  by  my  late 

grandfather,  M.  P.,  and  as  adjoining  the  lands  of  H.  and  S.  and 
others,  containing  180  acres,"  suggesting,  as  it  does,  the  possi- 
bility of  identifying  it  by  extrinsic  proof  of  the  fact  that  the 
ancestor  had  left  it,  that  it  adjoined  the  lands  of  the  persons 
named,  etc.,  is  not  void  for  uncertainty.     Walker  v.  Moses,  527. 

DEVISE: 

1.  "Where,  by  one  clause  of  his  will,  a  testator  devised  certain  prop- 

erty to  certain  named  children  of  his  brother,  and  by  another 
clause  gave  certain  lands  to  his  brother  for  life,  at  his  death  to 
descend  to  "  his  children."  a  child  of  such  brother  born  after  the 
date  of  the  will,  but  before  testator's  death,  has  an  interest  in 
the  land.    Coggins  v.  Fly  the,  102. 

2.  A  testator,  after  reserving  a  life-estate  for  his  widow,  devised  a 

tract  of  land  to  his  son,  providing  that  before  he  took  possession 
of  the  home  plantation  (where  his  mother  would  reside  during 
her  lifetime),  the  son  should  give  or  secure  to  testator's  two 
daughters  $350  each,  and  in  case  of  default  therein  the  land 
should  be  sold  and  the  said  sum  paid  to  the  daughters  and  the 
balance  to  the  son:  Held,  (1)  that  the  title  of  the  land  vested  in 
the  son  and  his  heirs,  and  the  daughters  had  neither  title  nor 
right  of  possession,  the  land  being  simply  charged  with  the  pay- 
ment of  the  sums  directed  to  be  paid  to  the  daughters,  whose 
privilege  it  was  to  prevent  their  brother  from  occupying  the  land 
and  appropriating  the  rents  to  his  own  use  until  they  received 
the  sums  due  them;  (2)  that  in  obtaining  possession  after  the 
death  of  the  widow  and  asserting  a  title  adverse  to  their  brother 
the  daughters  became  liable  for  the  rents  accruing  after  the 
death  of  the  life-tenant  up  to  the  date  of  the  offer  of  their  brother 
to  pay  the  sums  charged  upon  the  land.  Barfleld  v.  Barfieldr 
230. 
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3.  Where  an  estate  is  given  for  life  only,  with  a  power  of  disposition 

or  to  appoint  the  fee  by  deed  or  will,  the  devisee  takes  only  an 
estate  for  life,  unless  there  be  some  manifest  and  general  intent 
of  the  testator  which  would  be  defeated  by  adhering  to  the  par- 
ticular intent.    Long  v.  Waldraven,  887. 

4.  A  testator  devised  the  portion  of  his  estate  falling  to  his  daughter 

Martha  to  a  trustee,  to  be  held,  controlled  and  managed  by  him 
for  the  sole  and  separate  use  of  said  Martha  "bo  long  as  she 
remains  unmarried,  or  so  long  as  she  may  live,  and  if  she  should 
die  without  issue,  then  her  share  to  be  equally  divided  among  all 
my  children : "  Held,  that  the  devise  was  of  a  fee  to  Martha, 
with  a  proviso  that  it  should  be  held  in  trust  during  her  life  or 
maidenhood  for  her  separate  use,  with  an  executory  devise  over 
to  her  brothers  and  sisters,  should  she  die  without  issue;  upon 
her  marriage  and  having  issue,  the  fee  became  absolute.  Kelly 
v.  Williams,  487. 

DIRECTOR: 

1.  A  director  of  a  company  occupies  a  fiduciary  relation  to  the  com- 

pany  which,  by  virtue  of  his  office,  he  represents  in  the  manage- 
ment of  its  principal  functions.    Hill  v.  Lumber  Co.,  173. 

2.  While  a  director  of  a  company  may  lend  it  money  when  needed 

for  its  benefit,  and  take  a  lien  upon  the  corporate  property  as 
security  for  its  repayment,  provided  the  transaction  be  open 
and  entirely  fair  and  capable  of  strict  proof  as  to  its  bona  fides, 
yet  where  a  corporation  is  insolvent,  a  director  who  is  a  creditor, 
cannot,  upon  a  debt  theretofore  existing,  take  advantage  of  his 
superior  means  of  information  to  secure  his  debt  as  against  other 
creditors.    Ibid. 

3.  A  confession  of  judgment  by  an  insolvent  corporation  in  favor  of 

a  director  who  is  a  creditor,  and  upon  a  debt  theretofore  exist- 
ing, is  void  as  against  other  creditors.    Ibid. 

DISCRETION  OF  JUDGE,  46,  870,  685. 

DISSOLUTION  OF  CORPORATION:  See  Corporation. 

DISTURBING  PUBLIC  SCHOOL: 

Where,  in  the  trial  of  an  indictment  under  section  2598  of  The  Code 
for  disturbing  or  interrupting  a  public  school,  it  appeared  that 
the  defendants,  claiming  the  right  to  occupy  a  school-house, 
refused  to  surrender  it  to  one  who  had  been  elected  to  teach  a 
public  school  thereat,  and  thus  prevented  a  school  being  held 
there:  Held,  that  defendants  were  not  guilty  of  interrupting  or 
disturbing  a  public  school.    State  v.  Spray,  686. 
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DIVIDED  COURT: 


Where  an  appeal  has  been  pending  for  several  years,  and  this  Court 
is  evenly  divided  (one  of  the  Judges  not  sitting),  the  uniform 
practice  of  appellate  Courts  in  such  cases  will  be  followed,  and 
the  judgment  below  will  be  affirmed  and  the  appellant  required 
to  pay  the  costs.     Durham  v.  Railroad,  240. 

DOMICILE,  421,  537. 

DOWER: 

1.  A  married  woman  has  an  inchoate  right  or  estate  in  one-third  in 

value  of  all  the  lands  of  which  her  husband  is  possessed  during 
coverture,  but  its  enjoyment  is  postponed  by  the  law  until  his 
death,  and  is  contingent  upon  her  surviving  him.  Gatewood  v. 
Tomlinson,  312. 

2.  Where  the  husband's  land  was  sold  under  execution,  the  wife  can- 

not have  her  dower  allotted  until  his  death  before  her.    Ibid. 

3.  A  summons  in  a  proceeding  for  the  allotment  of  dower  is  return- 

able before  the  Clerk  of  the  Superior  Court,  and  not  to  the  Court 
in  term.    Ibid. 

DRAFT: 

Unaccepted,  no  liability  attaches  to  drawee.  Marriner  v.  Lumber 
Company,  52. 

DYING  DECLARATIONS: 

1.  Although  a  conversation  which  took  place  between  a  witness  and 

deceased  immediately  after  the  latter  was  fatally  wounded,  in 
which  he  described  the  number  and  location  of  his  wounds  and 
the  character  of  his  sufferings,  and  stated  his  belief  that  he  was 
killed  (it  being  in  evidence  that  deceased  died  within  forty-eight 
hours  after  the  wounds  were  inflicted),  was  not  a  part  of  the  res 
geatce,  yet  it,  as  well  as  the  statement  of  what  the  deceased  said 
about  the  transactions,  would  have  been  competent  as  dying 
declarations.    State  v.  Whitt,  716. 

2.  In  such  case,  testimony  as  to  the  statement  of  the  deceased  con- 

cerning his  wounds  and  suffering  (the  character  of  the  former 
being  proved  otherwise,  and  it  not  being  seriously  controverted 
that  they  caused  the  death)  could  not  prejudice  a  prisoner  on 
trial  for  the  killing.  Besides,  such  statements  not  containing 
any  reference  to  the  transaction  in  which  the  wounds  were 
received,  were  competent  as  natural  evidence.    Ibid. 
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EASEMENT  IN  STREET: 

Although  the  abutting  proprietor  may  not  own  the  fee  in  the  street, 
he  has  nevertheless  a  proprietary  interest  in  the  same  by  way  of 
an  equitable  easement  to  the  extent  that  its  uses  shall  not  be  per- 
verted to  other  than  public  purposes  as  a  street.  White  v.  Rail- 
road,  610. 

ELECTION  OF  STATE  BETWEEN  COUNTS  IN  INDICTMENT: 

Where,  in  the  trial  of  an  indictment  containing  two  counts,  one  for 
larceny  and  the  other  for  receiving,  etc. ,  the  testimony  tending: 
to  show  that  some  of  the  defendants  (who  were  convicted  under 
the  count  for  larceny)  had  been  stealing  tobacco  from  the  sane 
owner  at  various  times,  and  had  been  disposing  of  it  at  a  price 
much  below  its  market  value,  to  B. ,  who  knew  it  to  have  been 
stolen,  it  was  within  the  discretion  of  the  trial  Judge  to  deter- 
mine whether  he  would  compel  the  State  to  elect  on  which  count 
it  should  proceed  against  B.    State  v.  Burton,  711. 

EMIGRATION  AGENT: 

1.  Acts  1891,  ch.  75,  defining  an  "emigrant  agent"  "to  mean  any 

person  engaged  in  hiring  laborers  in  the  State  to  be  employed 
beyond  the  limits  of  the  same,"  and  providing  that  emigrant 
agents  shall  pay  the  State  Treasurer  a  license  fee  of  $1,000  before 
they  can  hire  laborers  in  certain  counties  of  the  State  to  be 
employed  beyond  the  limits  of  the  State,  is,  if  considered  as  an* 
exercise  of  the  taxing  power  of  the  Legislature,  in  contravention* 
of  the  Constitution,  Art.  V. ,  §  8,  authorizing  the  Legislature  to- 
tax  "  trades,  professions,  franchises,"  etc.,  and  is  void  for  want 
of  uniformity.    State  v.  Moore,  697. 

2.  The  occupation  of  an  "  emigrant  agent,"  as  defined  in  chapter  76\ 

Acts  of  1891 ,  does  not  belong  to  that  class  of  trades  or  occupa- 
tions which  are  so  inherently  harmful  or  dangerous  to  the  pub- 
lic that  they  may,  either  directly  or  indirectly,  be  restricted  or 
prohibited.    Ibid. 

3.  Since  the  act  does  not  prescribe  any  regulation  as  to  how  the  busi- 

ness shall  be  carried  on,  nor  any, police  supervision,  and  since  it 
exacts  a  very  large  license  fee,  it  is  restrictive  and  prohibitory 
of  the  business  mentioned  therein,  and,  if  considered  as  an  exer- 
cise of  police  power,  is  void  for  that  reason.    Ibid. 

4.  There  being  no  regulation  of  such  occupation,  and  therefore  no 

expense  in  supervising  it,  or  any  expense  whatever  beyond  the 
amount  necessary  to  defray  the  cost  of  issuing  the  license,  the 
act,  if  considered  an  exercise  of  police  power,  is  also  void,  for 
the  unreasonableness  of  the  license  fee.    Ibid. 
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EMINENT  DOMAIN: 

1.  The  right  of  the  State  to  take  private  property  under  the  power 

of  eminent  domain  rests  upon  the  ground  that  there  is  a  public 
necessity  for  such  taking,  and  can  be  exercised  only  when  the 
law  provides  the  means  of  giving  adequate  compensation  to  the 
owner.     Dargan  v.  Railrodd,  596. 

2.  The  statutory  provision  allowing  private  property  to  be  taken 

under  the  right  of  eminent  domain  must  be  strictly  pursued,  and 
the  right  of  the  owner  to  obtain  compensation  depends  on 
whether  the  corporation  has  obtained  a  vested  right.    Ibid. 

ESCAPE,  INDICTMENT  FOR: 

1.  In  the  trial  of  an  indictment  against  a  jailer  for  the  escape  of  a 

prisoner  in  his  custody,  it  is  not  necessary  to  prove  negligence 
on  his  part,  since  that  is  implied,  and  the  burden  is  upon  the 
defendant  in  such  case  to  show  that  the  escape  was  not  with  his 
consent  or  through  his  negligence.    State  v.  Lewis,  622. 

2.  Where,  in  the  trial  of  a  jailer  indicted  for  the  escape  oi  a  priso- 

ner, it  appeared  that  he  had  entrusted  some  of  the  keys  to  an 
assistant,  who,  according  to  the  testimony,  connived  at  the 
escape,  the  trial  Judge  properly  instructed  the  jury  that  the  only 
question  was  whether  the  defendant  had  exercised  due  care  in 
the  employment  of  his  assistant.     Ibid. 

ESCAPE,  PREVENTION  OF  BY  OFFICER: 

1.  Where  a  person  is  lawfully  under  arrest  and  another  attempts  to 

rescue  him,  the  officer  in  resisting  such  arrest  is  justified  in 
using  such  force  as  would  ordinarily  be  considered  excessive, 
provided  he  acts  in  good  faith  and  without  malice.  State  v. 
Rollins,  722. 

2.  But  where  an  officer,  having  lawfully  arrested  a  person,  and  in 

resisting  an  attempted  rescue,  uses  such  signal  force  that  death 
is  caused  thereby,  there  is  no  presumption  of  law  that  he  acted 
without  malice  and  in  good  faith,  i.  e.,  without  excess  of  force, 
it  being  for  the  jury  to  judge  of  the  reasonableness  of  the  force 
used,  and  for  the  defendant  to  show  matter  of  excuse  or  mitiga- 
tion.    Ibid 

3.  Good  faith  and  want  of  malice  apply  as  to  extent  of  force  used  by 

an  officer  in  resisting  a  rescue  of  a  prisoner,  when  the  arrest  is 
legal,  but  do  not  validate  an  illegal  arrest;  hence,  when  a  per- 
son submits  to  arrest  and  a  rescue  is  attempted,  the  officer  may 
not  resist  such  rescue  or  use  such  force  as  is  necessary  to  prevent 
the  rescue  if  the  original  arrest  was  unlawful.     Ibid. 
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*•         tuer  state  when  it  appears  from  the  certified  record  thereof 

j  at  the  Court  had  acquired  jurisdiction'of  the  parties  and  the 

ubject-tfiatter,  and  no  defence  is  available  against  it  which 

might  have  been  set  up  in  the  Court  in  which  the  judgment  was 

rendered.    Edwards  v.  Jones,  453. 

2  a  tenant  in  common  is  not  estopped  by  declarations  of  a  co-tenant 
against  his  interest  without  evidence  of  any  authority  of  the  co- 
tenant  to  bind  him.    Sprague  v.  Bond,  551. 

3,  The  doctrine  of  estoppel  which  prevents  a  tenant  from  denying 
his  landlord's  title  to  the  leased  premises,  applies  not  only  to 
those  cases  where  the  landlord  himself  having  possession,  deliv- 
ers up  that  possession  to  the  tenant,  but  alsD  to  those  where  one, 
being  already  in  possession  of  land,  agrees  to  assume  the  rela- 
tion of  tenant  towards  another  who  asserts  title  thereto,  provided 
such  agreement  is  not  induced  by  fraud  or  mistake.  Dixon  v. 
Stewart,  410. 

4.  Inasmuch  as  the  doctrine  of  estoppel,  as  applicable  to  tenant  in 

possession,  goes  no  further  than  to  require  the  tenant  to  first 
surrender  his  possession  before  denying  the  title  of  his  landlord, 
it  is  recommended  as  important  in  cases  where  recovery  of  land 
is  had  under  this  doctrine,  that  the  record  should  show  the 
ground  of  the  recovery,  so  that  the  judgment  will  not  work 
another  and  more  effective  estoppel  on  the  defendant.    Ibid. 

5.  The  Clerk  of  the  Superior  Court,  having  jurisdiction  of  proceed- 

ings against  a  guardian  for  a  settlement,  a  judgment  rendered 
therein  is  an  estoppel  to  an  action  in  the  Superior  Court  between 
the  same  parties  and  upon  the  same  question,  and  cannot  be 
attacked  collaterally,  but  can  be  impeached  for  fraud  only  by  a 
direct  proceeding  for  that  purpose.    Donnelly  v.  Wilcox,  408. 

ESTOPPEL  IS  PAIS: 

1.  Registration  is  not  sufficient  notice  to  prevent  the  operation  of  an 

estoppel  in  pais ;  if  ever  permitted  to  have  such  effect,  such  con- 
structive notice  applies  only  where  the  conduct  creating  the 
alleged  estoppel  is  mere  silence  and  not  an  affirmative  act  or 
word.     Morris  v.  Herndon,  233. 

2.  Where  B,  the  owner  of  a  second  mortgage,  induced  A,  a  first 

mortgagee,  to  take  another  mortgage  on  the  same  property  to 
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secure  the  same  indebtedness,  thereby  giving  to  the  second  mort- 
gage a  legal  priority  over  the  new  mortgage,  A  having  no  actual 
notice  of  B's  lien:  /ft/if.  that  B  was  not  a  mere  silent  bystander, 
but  a  participant  in  the  transaction,  and  he  cannot  be  permitted 
to  retain  the  advantage  obtained  under  such  cicumstances.   Ibid. 

EVIDENCE,  570,  6G9,  688. 

1.  By  an  act  of  1829  (Revised  Code,  ch.  37,  g  2)  the  deputies  of  County 

Court  Clerks  were  expressly  authorized  to  take  acknowledgment 
and  proof  of  deeds,  and  in  exercising  such  functions  a  deputy 
acted  by  force  of  tlie  statute  alone,  and  not  as  the  agent  of,  or  by 
a  delegation  of  authority  from,  the  Clerk.  Therefore,  where  on 
a  trial  a  deed  purporting  to  have  been  executed  in  1852  by  a 
grantor  to  a  grantee  who  was  at  the  time  a  Clerk  of  the  County 
Court  was  offered  in  evidence  and  objected  to  on  the  ground  that 
the  deputy  could  not,  by  reason  of  the  interest  of  his  principal, 
take  the  probate  thereof:  Held,  that  the  deed  should  not  have 
been  excluded  on  such  ground.     Piland  v.  Taylor,  1. 

2.  Proof  of  the  official  character  of  an  officer  taking  an  acknowledg- 

ment of  a  deed  is  not  necessary  to  give  it  validity  in  the  absence 
of  any  statute  requiring  such  proof,  if  the  certificate  is  in  due 
form  and  purports  to  be  made  by  an  officer  authorized  by  law  to 
take  ack  no w  ledgmen to,  etc.  Therefore,  the  certificate  of  probate 
of  a  deed  by  a  deputy  clerk,  expressly  authorized  by  statute  to 
take  acknowledgment,  etc.,  the  deed  having  been  duly  regis- 
tered, was  prima  facie  evidence  of  his  appointment  and  qualifi- 
cation, and  it  was  error  to  exclude  the  deed  as  evidence  on  the 
ground  that  the  signature  of  the  deputy  clerk  was  not  a  sufficient 
evidence  of  his  official  character.    Ibid. 

3.  The  statute  (section  42,  chapter  199,  Acts  of  1889)  relating  to  the 

admission  of  children  into  white  or  colored  schools  provides  that 
the  rule  laid  down  in  section  1810  of  The  Code,  regulating  mar- 
riages, shall  be  followed.  By  said  section  of  The  Code  the  inter- 
marriage of  whites  with  persons  who  are  not  beyond  the  third 
or  in  the  fourth  generation  from  the  pure  negro  ancestor  is  pro- 
hibited. Therefore,  a  child  whose  great-grandparent  was  a  negro 
of  full  blood  is  not  entitled  to  admission  into  a  school  for  whites. 
Hare  v.  Board  of  Education,  9. 

4.  Where,  in  the  trial  of  an  act  on  for  a  mandamus  to  compel  a 

school  committee  to  admit  a  child  into  a  school  for  whites,  it 
became  material  to  ascertain  whether  the  grandfather  of  a  child 
was  a  negro  or  a  white  man,  testimony  was  admissible  to  show 
that  the  grandmother  of  the  child  was  living  with  a  negro  about 
nine  months  before  the  birth  of  the  child's  father.     Ibid. 
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5.  While  in  doubtful  cases  only  an  expert  would  be  qualified  to  tes- 

tify, from  the  appearance  of  a  person,  as  to  the  exact  propor- 
tions in  which  white  and  negro  blood  are  intermingled  in  his 
veins,  it  is  competent  to  show,  by  other  than  expert  testimony 
and  by  the  appearance  of  a  person,  his  color  and  other  physical 
qualities,  that  such  person's  parent  was  a  negro  of  full  blood. 
Ibid. 

6.  Although,  under  section  590  of  The  Code,  a  party  to  an  action 

may  not  testify  to  the  actual  execution  by  the  deceased  person, 
whose  administrator  is  a  party,  of  a  paper- writing  constituting 
a  personal  transaction  between  him  and  the  deceased,  yet  he 
may  testify  to  the  handwriting  of  the  deceased  if  he  can.  Saw- 
yer v.  Grandy,  42. 

7.  Where  a  paper-writing,  alleged  to  be  a  contract  between  plaintiff 

and  the  intestate  of  the  defendant,  was  introduced  in  evidence 
on  the  trial,  it  was  error  to  allow  the  plaintiff  to  testify  that  he 
himself  signed  the  paper.    Ibid. 

8.  Where  a  paper-writing,  not  ambiguous  in  its  terms,  alleged  to  be 

a  contract  between  plaintiff  and  the  intestate  of  defendant,  was 
introduced  on  a  trial,  its  construction  was  a  question  of  law  for 
the  Court,  and  evidence  as  to  the  declarations  of  the  deceased 
tending  to  contradict  or  explain  the  same  was  incompetent  and 
immaterial  on  either  side.     Ibid 

9.  The  declarations  of  a  deceased  person  as  to  the  original  low- water 

line  of  an  island,  made  ante  litem  mot  am,  and  when  declarant 
was  disinterested  (though  an  adjacent  land-owner),  are  compe- 
tent evidence  to  show  the  location  of  the  lines.  Lewis  v.  Lum- 
ber Company,  55. 

10.  Where,  in  the  trial  of  an  issue  relating  to  the  location  of  the 

original  margin  of  an  island,  there  was  testimony  showing  that 
trees  had  been  marked,  and  one  had  disappeared,  it  was  compe- 
tent to  show  that  another  had  been  marked  to  show  where  the 
former  stood.     Ibid. 

11.  Where,  upon  the  trial  of  an  action  to  recover  r«?nt,  in  which  the 

defendant  set  up  a  counter-claim  for  damages  caused  by  plain- 
tiff's breach  of  contract,  it  appeared  that  as  a  part  of  the  contract 
of  leasing  the  land  the  lessor  had  agreed  to  have  certain  ditches 
cleared  out,  and  by  reason  of  his  failure  to  do  so  the  land  was 
flooded  and  the  crop  lessened,  evidence  as  to  the  effect  which 
such  failure  had  upon  the  crop,  and  to  what  extent  it  was  dam- 
aged there  by.  was  competent  as  affording  a  basis  to  the  jury  for 
the  measurement  of  the  damages  sustained  by  the  defendant  by 
the  breach  of  contract.     Spencer  v.  Hamilton,  49. 
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12.  No  seal  in  necessary  to  the  viilidity  of  a  contract  for  the  sale  of 

land,  but  under  section  20  of  chapter  37  of  the  Revised  Code  such 
contract  was  required  to  be  registered;  and  since  by  section  16 
of  said  chapter  any  instrument  required  or  allowed  to  be  regis- 
tered may  be  given  in  evidence,  the  registry  of  such  contract 
was  properly  received  in  evidence.     Mitchell  v.  Bridgers,  63. 

13.  Where  it  becomes  material  to  prove  the  contents  of  a  record  of 

the  proceedings  of  a  municipal  corporation,  the  party  relying 
upon  it  may  identify  or  offer  the  original  or  introduce  a  copy 
properly  certified.     Cheatham  v.  Young \  161. 

14.  Documents  of  a  public  nature  and  of  public  authority  are  gener- 

ally admissible  in  evidence  in  proof  of  those  matters,  the  remem- 
brance of  which  they  were  called  into  existence  to  perpetuate, 
although  their  authenticity  be  not  confirmed  by  the  ordinary 
tests  of  truth,  the  obligation  of  an  oath  and  the  power  of  cross- 
examination  of  the  parties  on  whose  authority  the  truth  of  the 
document  depends.    Ibid. 

15.  The  records  made  by  the  mayor  and  commissioners  of  a  town 

empowered  to  locate,  open  or  widen  the  public  streets,  naming 
and  fixing  the  width  of  certain  streets,  and  made  ante  litem 
motrnn,  are  competent  though  not  conclusive  evidence  to  locate 
the  boundary  line  when  the  streets  named  or  their  points  of  inter- 
section are  called  for  in  a  deed  upon  which  plaintiff  relies.  Ibid. 

16.  It  is  competent  for  a  defendant  to  prove  possession  by  himself  and 

those  under  whom  ho  may  claim,  for  seven  years,  in  support  of 
a  general  denial,  in  an  answer  that  the  plaintiff  is  the  owner, 
without  specially  pleading  the  statute.    I  bid. 

17.  A  witness  was  asked  upon  a  trial:  "State  when  and  where  you 

first  saw  the  book  now  shown  to  you,"  the  object  of  the  question 
being  declared  by  counsel  to  be  •*  to  show  that  she  first  saw  the 
book  in  the  hands  of  defendant's  intestate  at  the  time  he  handed 
it  to  her  on  the  day  of  her  marriage:"  Held,  that  the  question 
was  properly  excluded  under  section  500  of  The  Code,  since  the 
"  handing  her  the  book "  was  a  "  personal  transaction"  between 
the  plaintiff  witness  and  the  deceased.  It  would  have  been  com- 
petent to  show  by  the  witness  that  she  saw  the  book  in  the  hands 
of  the  intestate  on  the  day  of  her  marriage,  as  that  would  not 
have  been  a  •*  transaction"  with  the  deceased.  Lane  v.  Rogers, 
171. 

18.  Returns  on  execution  being  required  to  be  in  writing,  oral  evi- 

dence in  relation  thereto  will  not  be  allowed  when  the  non-pro- 
duction, by  reason  of  loss  or  destruction,  is  not  properly  accounted 
for.  (Pollock  v.  Wilcox,  68  N.  C,  46,  cited  and  distinguished.) 
Wells  v.  Bourne,  82. 
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19.  The  mere  recitation  in  the  attestation  clause  of  a  will  that  it  was 

signed  in  the  presence  of  two  witnesses,  etc. .  is  not  affirmative 
evidence.     Railway  Co.  v.  Mining  Co  ,  241. 

20.  The  declaration  of  an  assignor  of  a  note  as  to  the  amount  due 

thereon  is  incompetent  in  an  action  on  the  note,  unless  shown  to 
have  been  made  before  the  assignment  and  against  interest. 
Wooten  v.  Outlaw,  281. 

21.  On  an  issue  as  to  the  bond  fides  of  a  mortgage  given  to  secure  an 

alleged  pre-existing  indebtedness,  the  tax  lists  for  several  years 
in  the  county  and  township  in  which  mortgagee  resided  were 
competent  to  be  submitted,  not  as  absolute  and  convincing  evi- 
dence, but  as  some  evidence  that  the  mortgagee  had  no  solvent 
credits.    Allen  v.  McLendun,  821. 

22.  In  the  trial  of  an  action  to  recover  the  penalty  for  a  usurious 

transaction,  a  witness  offered  by  the  defendant  was  allowed, 
under  objection,  to  testify  that  plaintiff  had  the  reputation  of 
suing  for  usury:  Held,  that  the  testimony  was  incompetent, 
because  (1)  it  was  irrelevant,  and  (2)  as  impeaching  testimony,  it 
should  not  have  been  allowed,  for  even  if  it  were  true,  the  plain- 
tiff had  a  right,  under  the  statute,  to  "  sue  for  usury,"  if  he  had 
paid  usurious  interest  for  the  loan  of  money.  Russell  v.  Hearne, 
361. 

23.  The  burden  is  upon  one  claiming  an  exemption  in  lands  sold  under 

execution  against  him  to  show  that  no  homestead  had  been 
allotted  to  him;  when  this  is  done,  the  presumption  of  the  regu- 
larity of  the  judicial  proceedings  and  pale  is  rebutted.  Fulton 
v.  Roberts,  421. 

24.  When  it  is  admitted  or  proven  that  a  judgment  debtor  has  been  a 

resident  of  this  State,  the  legal  presumption  is  that  the  status 
continues,  and  the  burden  of  showing  a  change  of  domicile, 
when  it  becomes  material  to  do  so,  rests  upon  him  who  asserts 
the  change.    1  bid, 

25.  The  certificate  of  a  Clerk  of  a  Court  of  another  State  as  to  the  rec- 

ord of  a  judgment  therein  should  be,  as  in  this  State,  in  the  form 
prescribed  for  such  Court,  and  the  certificate  of  the  Judge 
thereof  that  the  Clerk's  attestation  is  in  due  form  is  conclusive. 
Edwards  v.  Jones,  453. 

26.  An  instrument  which  is  neither  a  conveyance  of  land  nor  a  con- 

tract to  convey,  nor  lease  of  land,  but  only  an  agreement  for  a 
division  of  the  proceeds  of  sales  thereafter  to  be  made  of  land 
and  authority  to  one  to  take  entire  control  and  management  of 
sales  of  land  for  the  parties,  is  not  required  to  be  registered  by 
the  Act  of  1885,  (</hap.  147),  and  an  objection  to  its  admissibility 
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as  evidence  on  the  ground  that  it  was  registered  after  the  time 
prescribed  by  the  said  Act  of  1885  is  untenable.  Lenoir  v.  Min- 
ing Co.,  513. 

27.  When  a  party  to  an  action  is  allowed  to  be  a  witness  as  to  a  trans- 
!  action  and  is  impeached,  he  may  be  corroborated  by  showing 

that  soon  after  the  matter  occurred  he  made  similar  statements 
or  declarations  in  regard  to  it;  but  this  is  only  permissible  as  cor- 
roborative and  not  as  substantive  evidence,  and  it  is  the  duty  of 
the  trial  Judge,  without  special  instructions  to  that  effect,  to  see 
that  the  jury  fully  understand  the  use  they  are  permitted  to  make 
of  it.    Sprague  v.  Bond,  651. 

28.  No  confession  by  a  prisoner  is  admissible  which  is  made  in  conse- 
quence of  any  inducement  of  a  temporal  nature,  having  refer- 
ence to  the  charge  against  him.    State  v.  Drake,  624. 

29.  If  promises  or  threats  have  been  used  to  induce  a  confession  by  a 
prisoner,  it  must  be  made  to  appear  that  their  influence  has  been 
entirely  done  away  wi  h  before  subsequent  confessions  can  be 
deemed  voluntary  and  therefore  admiss.ble.    Ibid. 

80.  Although  a  conversation  which  took  place  between  a  witness  and 
deceased  immediately  after  the  latter  was  fatally  wounded,  in 
which  he  described  the  number  and  location  of  his  wounds  and 
the  character  of  his  sufferings,  and  stated  his  belief  that  he  was 
killed  (it  being  in  evidence  that  deceased  died  within  forty -eight 
hours  after  the  wounds  were  inflicted),  was  not  a  part  of  the  res 
gesta,  yet  it,  as  well  as  the  statement  of  what  the  deceased  said 
about  the  transactions,  would  have  been  competent  as  dying 
declarations.    State  v.  Whitt.  716. 

31.  In  such  case,  testimony  as  to  the  statement  of  the  deceased  con- 
cerning his  wounds  and  suffering  (the  character  of  the  former 
being  proved  otherwise,  and  it  not  being  seriously  controverted 
that  they  caused  the  death)  could  not  prejudice  a  prisoner  on 
trial  for  the  killing.  Besides,  such  statements  not  containing 
any  reference  to  the  transaction  in  which  the  wounds  were 
received,  were  competent  as  natural  evidence.    Ibid. 

32.  A  witness,  on  a  trial  for  murder,  testified  that  on  the  night  of  the 
homicide,  and  near  her  house,  she  heard  men  cursing  and  quar- 
reling, one  saying,  "  I  will  cut  his  throat "  In  answer  to  her 
cries  of  "  Murder,"  two  or  three  men  came  to  her  door.  The 
defendant  proposed  to  ask  her  what  she  said  to  the  men  who 
came  to  her  door,  the  purpose  being  to  show  that  she  told  them 
that  the  men  who  were  quarreling  were  cutting  a  man's  throat, 
and  to  thus  corroborate  her  statements  on  the  trial:  Held,  that 
the  question  was  properly  excluded  as  irrelevant  and  immaterial, 
since  what  She  said  to  the  men  would  not  have  served  to  corrob- 
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orate  her  as  to  what  she  saw,  but  only  to  show  her  belief,  or  sur- 
mise, at  the  time,  of  the  nature  of  the  occurrence.  State  v.  Rol- 
lins, 722. 

28.  What  a  defendant  charged  with  murder  said  to  a  witness,  who, 
hearing  pistol  shots,  ran  to  the  scene  of  the  homicide,  arriving 
there  between  the  third  and  fourth  shots,  and  while  several  men 
present  were  struggling  with  each  other,  was  competent  as  a 
part  of  the  res  gestae,  and  also  as  corroborative  of  his  testimony 
of  the  transaction  as  given  on  the  trial.    Ibid. 

3 1.  While  error  in  excluding  competent  testimony  is  cured  by  after- 
wards admitting  it  from  the  same  witness,  it  is  not  cured  by 
admitting  another  to  testify  to  the  same  purport.    Ibid. 

33.  Where  a  witness  for  the  State,  in  a  trial  for  murder,  testified  as 
an  eye-witness  to  the  homicide,  and  on  cross-examination  stated 
that  he  was  not  drunk,  it. was  error  to  exclude  proof  offered  to 
show  that  he  was  "very  drunk  on  that  occasion,*'  such  proof 
not  being  intended  to  impeach  his  character  (in  which  case,  his 
answer  on  cross-examination  as  to  his  condition,  would  have 
been  conclusive),  but  serving  to  contradict  and  impair  his  evi- 
dence, and  to  show  his  incapacity  to  know  and  remember  with 
accuracy  what  took  place.    Ibid. 

86.  Where,  in  a  trial  for  murder,  though  the  plea  of  self-defence  was 
set  up,  it  did  not  appear  that  defendant  knew  the  character  of 
the  deceased  for  violence,  evidence  as  to  such  violent  character 
was  properly  excluded.    Ibid. 

EXAMINATION  OF  ADVERSE  PARTY: 

A  party  who  has  examined  his  adversary  under  the  provisions  of 
section  581  of  The  Code  is  not  compelled  to  use  the  testimony  on 
the  trial,  nor  does  he,  by  such  examination,  make  such  adversary 
his  witness.    Shober  v.  Wheeler,  870. 

EXCEPTIONS: 

1 .  Exceptions  to  Judge's  charge,  though  not  taken  at  the  trial,  may 

be  set  out  in  statement  of  case  on  appeal.  Marriner  v.  Lumber 
Company,  52. 

2.  Exceptions  to  Judge's  charge   should  be  specific.     Shober  v. 

Wheeler,  870. 

3.  An  exception  by  a  defendant,  that,  upon  all  the  evidence  submit- 

ted on  a  trial,  the  plaintiff  is  not  entitled  to  recover,  should  be 
taken  before  the  case  is  given  to  the  jury.  If  taken  for  the  first 
time  after  verdict,  it  will  not  be  considered.  Fagg  v.  Loan 
Association,  364. 

EXCESSIVE  FORCE:  See  Officer  Making  Arrest. 
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EXCUSABLE  NEGLECT: 

A  judgment  based  on  a  verdict,  and  from  winch  there  was  no  appeal, 
rendered  before  the  passage  of  chapter  81,  Acts  of  1893,  cannot 
be  set  aside  for  excusable  neglect.    Morrison  v.  McDonald,  327. 

EXECUTION: 

1.  Oral  testimony  as  to  the  return  of  an  execution  will  not  be  allowed 

when  the  non-production  of  the  execution,  by  reason  of  its  loss 
or  destruction,  is  not  accounted  for.     Weils  v.  Bourne,  83. 

2.  A  motion  for  leave  to  issue  execution  against  the  estate  of  a 

deceased  person  cannot  be  allowed.     Cowles  v.  Hall,  859. 

EXECUTION  SALE  OF  PERSONAL  PROPERTY: 

Personal  property,  when  sold  under  execution,  should  be  present  at 
the  sale  and  in  the  possession  of  the  officer,  so  that  immediate 
delivery  may  be  made  to  the  purchaser.  These  requirements  will 
be  met.  however,  if  the  property  is  in  plain  view,  or  so  near  that 
it  can  be  personally  inspected  by  all  present  at  the  sale  who  may 
choose  to  examine  it.    Alston  v.  Morphew,  460. 

EXECUTION  SALE  OF  LAND  WITHOUT  LAYING  OFF  HOME- 
STEAD: 

1.  A  sale  of  land  under  execution  on  a  judgment  recovered  on  a  debt 

contracted  since  1868  against  a  resident  of  this  State  entitled  to 
a  homestead  is  void  unless  a  homestead  has  been  allotted,  not- 
withstanding the  fact  that  the  tract  of  land  so  sold  is  other  than 
that  upon  which  the  judgment  debtor  resides,  and  not  contiguous 
thereto.    Fulton  v.  Roberts,  421. 

2.  A  sale  of  land  under  execution  on  a  judgment  rendered  against  a 

resident  of  this  State  on  a  debt  contracted  since  1868  is  void  as 
to  the  defendant  in  the  execution  unless  a  homestead  was  allot- 
ted him  then,  or  unless  he  had  a  homestead  already  allotted  in 
other  lands.    Ferguson  v.  Wright,  537. 

EXECUTORY  DEVISE: 

A  testator  devised  the  portion  of  his  estate  falling  to  his  daughter 
Martha  to  a  trustee,  to  be  held,  controlled  and  managed  by  him 
for  the  sole  and  separate  use  of  said  Martha  "so  long  as  she 
remains  unmarried,  or  so  long  as  she  may  live,  and  if  she  should 
die  without  issue,  then  her  share  to  be  equally  divided  among  all 
my  children : "  Held,  that  the  devise  was  of  a  fee  to  Martha, 
with  a  proviso  that  it  should  be  held  in  trust  during  her  life  or 
maidenhood  for  her  separate  use,  with  an  executory  devise  over 
to  her  brothers  and  sisters,  should  she  die  without  issue;  upon 
her  marriage  and  having  issue,  the  fee  became  absolutp.  Kelly 
v.  Williams,  437. 
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EXEMPTIONS,  RESERVATION  OF  IN  DEED  OF  ASSIGNMENT: 

The  reservation  of  personal  property  exemption  by  each  of  two  part- 
ners in  a  deed  of  assignment  is  not  evidence  of  a  fraudulent  pur- 
pose.   Davis  v.  Smith,  94. 

EXPERT  TESTIMONY,  9. 
EXPERT  WITNESS,  688. 

EX  POST  FACTO  LAWS: 

The  Legislature  has  no  more  authority  to  give  a  retroactive  effect  to 
a  statute  making  the  punishment  for  an  offence  already  com- 
mitted more  severe,  than  to  subject  persons  to  punishment  under 
a  criminal  statute  passed  after  the  commission  of  the  act  for 
which  they  are  indicted.    State  v.  Ramsteur,  642. 

FEDERAL  QUESTIONS,  190. 

FEME  COVERT,  349. 

The  power  of  a  married  woman  to  dispose  of  land  held  by  her  under 
a  deed  of  settlement  is  not  absolute,  but  limited  to  the  mode 
pointed  out  in  the  instrument.     B rough  ton  v.  Lane*  16. 

FINDINGS  OF  FACT  BY  JUDGE,  WHEN  CONCLUSIVE,  439. 

FINE: 

A  fine  of  $8  imposed  by  a  Mayor  upon  a  defaulting  witness  for  con- 
tempt in  disobeying  a  subpoena  is  not  excessive.  St  ite  v.  Aiken. 
651. 

FORECLOSURE  OF  MORTGAGE,  806.  821. 

A  provision  in  a  mortgage  which  contains  no  power  of  sale,  that, 
after  default  in  payment  of  the  debt,  the  mortgagee  may  take 
possession  of  the  land  and  receive  the  rents  until  the  rights  of 
the  parties  shall  be  fully  adjusted  "  according  to  law,"  does  not 
prevent  the  mortgagee  from  seeking  a  sale  of  the  land  under  a 
decree  of  foreclosure.    Stewart  v.  Bardin,  277. 

FOREIGN  RECORD: 

1.  The  certificate  of  a  Clerk  of  the  Court  of  another  State  as  to  the 

record  of  a  judgment  therein  should  be.  as  in  this  State,  in  the 
form  prescribed  for  such  Court,  and  the  certificate  of  the  Judge 
thereof  that  the  Clerk's  attestation  is  in  due  form  is  conclusive. 
Edwards  v.  Jones.  453. 

2.  Full  faith  and  credit  should  be  given  to  a  judgment  of  a  Court  of 

another  State  when  it  appears  from  the  certified  record  thereof 
that  the  Court  had  acquired  jurisdiction  of  the  parties  and  the 
subject-matter,  and  no  defence  is  available  against  it  which 
might  have  been  set  up  in  the  Court  in  which  the  judgment  was 
rendered.     Ibid. 
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FOREIGN  WILL: 

The  certificate  of  probate  of  a  will  executed  in  another  State,  dis- 
posing of  real  estate  in  this  State,  is  defective,  which  does  not 
show  affirmatively  that  the  will  was  executed  according  to  the 
laws  of  this  State,  t.  e.,  written  in  the  testator's  lifetime  and 
signed  by  him  or  some  other  person  in  his  presence  and  by  his 
direction,  and  subscribed  in  his  presence  by  two  witnesses  at 
least,  no  one  of  whom  shall  be  interested  in  the  devise,  etc. 
Railway  Company  v.  Mining  Company.  241. 

FORFEITURE  OF  FRANCHISE  BY  CORPORATION:  See  Corpora- 
tion. 

FORFEITURE  OF  INTEREST: 

1.  The  purpose  and  effect  of  section  3836  of  i%The  Cotle.  which  pro- 

vides that  the  taking  of  a  rate  of  interest  greater  than  is  allowed 
shall  be  deemed  a,  forfeiture  of  the  entire  interest.**  was  to  make 
void  all  agreements  for  usurious  interest.     Ward  v.  Sugg,  489. 

2.  A  note  given  for  usurious  interest  is  void  in  the  hands  of  a  pur- 

chaser before  maturity  for  value  and  without  notice,  to  the 
extent  to  which  the  contract  is  usurious.    Ibid. 

3.  The  remedy  of  the  innocent  holder,  as  to  the  interest,  is  against 

the  payee  who  has  endorsed  the  note  to  him,  and  not  against  the 
maker  who  is  a  victim  of  an  oppression  denounced  by  the  statute. 
The  law  will  not  lend  its  aid  to  enforce  a  contract  which  is 
••deemed  forfeited"  by  the  very  fact  of  making  it.  If  this  were 
otherwise,  the  protection  intended  by  the  statute  would  be  delu- 
sive and  nugatory.    Ibid. 

FORMER  CONVICTION: 

1.  A  plea  of  former  conviction  or  acquittal  before  a  Justice  of  the 

Peace  for  a  simple  assault  is  a  complete  defence  on  a  trial  for  the 
same  offence  in  the  Superior  Court,  unless  it  should  appear  in 
the  latter  that  the  defendant  making  the  plea  had.  in  fact,  used 
a  deadly  weapon  or  inflicted  serious  injury,  in  which  case,  the 
Justice  not  having  jurisdiction,  the  proceedings  before  him  would 
be  a  nullity.    State  v.  Albertson,  633. 

2.  Regularly,  the  two  pleas  of  "  former  conviction  "  and  "  not  guilty  " 

should  be  tried  separately,  since  the  former  implies  an  admission 
of  the  criminal  act  and  is  inconsistent  with  an  absolute  denial. 
State  v.  Winchester,  641. 

FORMER  ADJUDICATION,  463. 

FRANCHISE,  531. 

Forfeiture  of,  by  neglect.    See  Corporation. 
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FRAUD,  481. 

1.  In  the  trial  of  an  issue  relating  to  the  bova  fidt  h  of  a  conveyance, 

it  was  proper  for  the  trial  Judge  to  instruct  the  jury  that  the  law 
looks  with  suspicion  upon  a  transaction  whereby  one  indebted  to 
others  conveys  his  property,  or  a  part  of  it,  to  a  brother-in-law 
to  secure  an  alleged  pre-existing  indebtedness,  and  that  it  was 
the  duty  of  the  jury  to  scrutinize  the  matter  closely  in  consider- 
ing its  validity.     Allen  v.  McLendon,  321. 

2.  Where,  in  the  trial  of  an  action  by  an  administrator  (who  was  the 

sole  heir  and  distributee  of  his  intestate)  against  the  executor  of 
an  estate  in  which  plaintiffs  intestate  was  interested,  to  recover 
the  share  to  which  his  intestate  was  entitled,  it  appeared  that  the 
defendant  executor  had  purchased  from  the  plaintiff,  before  the 
latter's  qualification  as  administrator,  all  his  interest  in  the  estate 
controlled  by  defendant,  the  jury  should  have  been  instructed, 
upon  an  issue  relating  to  fraud,  that  a  presumption  of  fraud  had 
arisen  which  put  upon  the  defendant  the  burden  of  proving 
everything  to  have  been  fair  and  honest.     Cole  v.  Stokes,  270. 

FRAUDULENT  CONVEYANCE: 

1.  The  reservation  of  personal  property  and  homestead  exemptions 

allowed  by  law  for  both  of  the  assignors  in  a  deed  of  assignment 
for  the  benefit  of  creditors  is  neither  conclusive  nor  presumptive 
evidence  of  a  fraudulent  purpose.    Davis  v.  Smith,  94. 

2.  One  partner,  with  the  consent  of  the  other  member  of  a  partner- 

ship, may  dispose  of  the  company's  effects  for  his  individual  use, 
and  a  creditor  cannot  interfere  to  prevent  the  application.  There- 
fore, the  reservation  by  assignors  in  a  deed  of  assignment  for  the 
benefit  of  creditors  of  homestead  and  personal  property  exemp- 
tions out  of  the  partnership  effects  did  not  raise  any  presump- 
tion, rebuttable  or  otherwise,  of  a  fraudulent  purpose  on  the  part 
of  the  assignors,  but  was  a  circumstance  to  be  left  to  the  jury. 
Ibid. 

3.  Where,  in  the  trial  of  an  action  to  set  aside  a  deed  of  assignment 

as  fraudulent,  it  was  admitted  that  the  assignors  attempted  to 
secure  a  larger  amount  of  indebtedness  to  one  of  the  preferred 
creditors  than  was  actually  due,  this  fact  did  not  shift  the  bur- 
den of  proof  of  fraudulent  intent  from  the  plaintiff  to  the  defen- 
dant in  such  action;  nor  was  such  admitted  fact  such  presump- 
tive proof  of  fraud  as  to  justify  the  Judge  in  declaring  the  deed 
void  without  the  intervention  of  a  jury,  but  it  was  some  evidence 
of  a  fraudulent  purpose  and  was  properly  submitted  to  the  jury 
upon  an  issue  relating  to  the  fraudulent  intent  of  the  assignors. 
Ibid. 
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4.  The  designation  of  an  irregular  method  of  either  setting  apart  the 

homestead  or  appraising  personal  property  reserved  by  assignors 
in  a  deed  of  a  signment  does  not  vitiate  the  instrument  or  taint 
it  with  fraud.  Therefore,  where  the  assignors  reserved  from  the 
operation  of  a  deed  of  assignment  the  exemptions  '*  allowed  by 
law,"  the  use  of  the  words  ••  to  be  set  apart  by  the  party  of  the 
second  part"  was  neither  conclusive  nor  presumptive  evidence 
of  fraud.    Ibid. 

5.  A  conveyance  by  a  parent  to  a  child  is  not  presumptively  fraudu- 

lent, except  in  case  of  a  voluntary  conveyance  or  one  upon  an 
insufficient  consideration,  the  parent  being  in  em  harassed  cir- 
cumstances.    Kelly  v.  Fleming,  133. 

6.  In  the  trial  of  an  action  to  set  aside  a  deed  as  fraudulent,  a  tax 

return  made  by  the  grantee,  in  which  he  did  not  return  the  land 
as  his,  was  properly  admitted  for  the  consideration  of  the  jury, 
it  being  some  evidence  that  the  grantee  did  not  consider  himself 
as  the  owner  of  the  land.    Shobtr  v.  Wheeler,  870. 

7.  While  inadequacy  of  price  will  not  per  se  vitiate  a  sale  made  by 

an  insolvent  to  a  near  relative,  or  to  another,  unless  so  gross  as 
to  appear  that  the  purchaser  got  the  property  for  nothing,  yet  it 
is  always  a  suspicious  circumstance  in  a  transaction  by  an  insol- 
vent, and  justifies  careful  scrutiny,  and  the  greater  the  discrep- 
ancy the  greater  the  suspicion.     Ibid. 

8.  Although  one  who  supplies  the  purchase  money  and  procures  the 

conveyance  to  be  made  to  another,  for  the  purpose  of  hindering, 
delaying  or  defrauding  his  creditors,  cannot  claim  a  resulting 
trust  in  a  Court  of  equity,  which  will  not  interfere  between 
wrong-doers;  yet,  where,  subsequent  to  the  transaction,  the  ben- 
eficial owner,  under  a  mistaken  idea  that  he  was  insolvent, 
instructed  the  nominal  purchaser  of  the  property  to  postpone  the 
execution  of  a  deed,  which  the  latter  was  about  to  make,  recon- 
veying  the  land,  such  fact  cannot  have  the  effect  of  depriving 
the  beneficial  owner  of  his  right  to  recover  the  property,  his 
intention  to  defraud  his  supposed  creditors  not  being  accom- 
panied by  any  act  which  changed  his  relation  to  the  property. 
Summers  v.  Moore,  394. 

FRAUDULENT  MORTGAGE: 

1 .  In  an  action  to  foreclose  a  mortgage,  judgment  creditors  of  the 
mortgagor  became  parties  defendant  and  attacked  the  mortgage 
as  fraudulent.  An  issue  submitted  by  the  Judge  confined  the 
inquiry  as  to  the  fraud  to  the  knowledge  of  the  mortgagee,  while 
one  tendered  by  the  plaintiff  and  refused  extended  the  inquiry 
to  his  participation  in  as  well  as  knowledge  of  the  fraud.  In 
response  to  another  issue  the  jury  found  that  the  debt  alleged  to 
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be  due  by  the  mortgagor  to  the  mortgagee  was  not  bona  fide : 
Held,  that  such  finding  of  the  jury  renders  immaterial  an  inquiry 
as  to  whether  the  mortgage  would  have  been  vitiated  simply  by 
notice  of  fraud  on  the  part  of  the  mortgagor  fixed  upon  the 
mortgagee.    Allen  v.  McLendon,  321. 

2.  Where,  in  an  action  to  foreclose  a  mortgage,  judgment  creditors 

of  the  mortgagor  became  parties  defendant  and  filed  an  answer, 
in  the  nature  of  a  complaint,  setting  out  their  judgments  and 
asking  that  the  mortgage  be  set  aside  as  fraudulent,  the  mort- 
gagor made  no  reply,  but  plaintiff  excepted  to  the  evidence 
offered  to  prove  such  indebtedness:  Held,  that  the  question  of 
the  indebtedness  of  the  mortgagor  to  the  judgment  creditors  was 
a  matter  between  them,  and  did  not  concern  the  mortgagee, 
especially  where  the  jury  found  that  his  alleged  debt  was  not 
bona  fide  and  that  the  mortgage  was  fraudulent.  Allen  v. 
McLendon,  321. 

3.  On  an  issue  as  to  the  bona  fides  of  a  mortgage  given  to  secure  an 

alleged  pre-existing  indebtedness,  the  tax  lists  for  several  years 
in  the  county  and  township  in  which  mortgagee  resided  were 
competent  to  be  submitted,  not  as  absolute  and  convincing  evi- 
dence, but  as  some  evidence  that  the  mortgagee  had  no  solvent 
credits.     Ibid. 

4.  It  is  within  the  discretion  of  a  trial  Judge  to  permit  an  amend- 

ment of  the  pleadings  on  the  trial  when  such  amendment  does 
not  change  the  character  of  the  action.     Ibid. 

FREEDOM  OF  SPEECH: 

An  act  of  the  Legislature  (chapter  42,  Acts  of  1891),  which  makes 
it  unlawful  to  use  profane  language  on  the  lands  of  the  Henrietta 
Cotton  Mills  of  Rutherford  County,  is  not  an  undue  interference 
with  the  freedom  of  speech  guaranteed  by  the  Constitution, 
although  the  language  used  falls  short  of  being  a  nuisance,  pun- 
ishable by  State  laws,  from  not  having  been  "  committed  in  the 
presence  and  hearing  of  divers  persons,  to  their  annoyance,"  etc. 
State  v.  Warren,  683. 

FRIVOLOUS  ANSWER,  481. 

An  answer  to  a  complaint  in  an  action  on  a  note  cannot  be  said  to 
be  frivolous  which  formally  denies  that  the  plaintiff  is  the  owner 
and  holder  of  the  note,  and  thus  puts  plaintiff  to  proof  of  that 
fact.     Bank  v.  Atkinson.  478. 

FURNITURE,  HOUSEHOLD  AND  KITCHEN: 

1.  The  statute  (section  1  of  chapter  91,  Acts  of  1891)  provides  that 
44  wherever  household  or  kitchen  furniture  is  conveyed  by  chat- 
tel mortgage  or  otherwise  as  allowed  by  law  in  this  State,  the 
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i  privy  examination  of  married  women  shall  be  taken  as  is  now 

prescribed  by  law  in  conveyance  of  real  estate;  provided  that  all 
such  conveyances  of  household  and  kitchen  furniture,  except  as 
herein  provided,  shall  be  ineffectual  to  convey  a  title  to  the  same" : 
Held,  that  the  act  does  not  apply  to  an  absolute  sale  of  such  prop- 
erty, but  only  to  a  conveyance  by  chattel  mortgage  or  other  way 
bv  which  a  lien  can  be  fixed  thereon,  as  bv  deed  of  trust  or  con- 
ditional  sale.     Kelly  v.  Fleming,  133. 

(Quaere:  Whether  the  provisions  of  the  act  could  be  made  to  apply 
in  case  of  a  chattel  mortgage,  etc.,  by  a  husband,  of  his  own 
household  and  kitchen  furniture,  at  any  rate,  of  such  as  was 
owned  by  him  before  the  passage  of  the  act.) 

2.  An  instrument  of  writing  conveying  all  the  household  and  kitchen 
furniture  and  all  other  property  of  every  description  belonging 
to  the  grantor  at  a  certain  house  is  sufficiently  definite  where 
there  is  no  difficulty  as  to  the  identification  of  the  property  by 
parol  evidence.    Ibid. 

GAME  OF  CHANCE: 

The  game  of  •  ■  ten-pins ,?  is  not  a  game  of  chance.    State  v.  King,  681 . 

GARNISHEE,  473. 

GRAND  JUROR,  688. 

GRANT  OF  AN  ISLAND: 

1.  Where  an  island  in  an  unnavigable  stream,  or  in  a  swamp,  is 

granted  by  the  name  by  which  it  is  generally  known,  it  is  not 
necessary  to  run  or  call  for  lines  and  corners,  the  low- water  mar- 
gin of  the  island  being  more  durable  and  preferable  as  a  certain 
description  to  courses  and  distances.  Lexcis  v.  Lumber  Com- 
pany, 55. 

2.  By  the  grant  of  an  island,  designated  by  the  name  by  which  it  is 

generally  known,  all  of  the  land  surrounded  by  water  at  the  low- 
water  mark  passes.  Sudden  accretions  are  not  added  to  it,  and 
when  nature  no  longer  marks  the  original  line  it  is  competent  to 
prove  by  the  testimony  of  living  witnesses,  or  competent  decla- 
rations of  persons  deceased,  where  the  land  was  located  when 
the  land  was  granted.     Ibid. 

GUARDIAN: 

1.  Where  in  a  guardian's  account  a  balance  was  struck  at  the  end  of 
every  year  and  interest  computed  according  to  the  rule  in  guar- 
dian accounts,  and  the  receipts  and  expenditures  were  both  in 
Confederate  money,  the  scale  was  properly  applied  at  the  end  of 
the  war  upon  the  balance  then  found  to  be  due.  Coggins  v. 
Fly  the,  102. 
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2.  It  was  not  negligence  in  a  guardian  in  1865  to  rent  land  and  hire 

out  slaves  for  cash  in  Confederate  currency.    Ibid. 

3.  Where  a  guardian  allowed  the  administrator  of  an  estate  in  which 

his  wards  were  interested  to  take  charge  of  the  real  estate,  he  is 
liable  to  his  wards  for  the  rents  up  to  the  time  the  land  was  sold 
to  pay  decedent's  debts.    Ibid. 

4.  A  guardian  is  liable  to  his  ward  for  negligence  in  failing  to  sue  on 

a  note  due  the  ward  until  the  parties  thereto  become  insolvent. 
Ibid. 

5.  Although  the  Courts  will  not  order  the  payment  of  a  lunatic's 

debts  contracted  anterior  to  his  lunacy,  if  it  will  deprive  him  or 
his  family  of  maintenance,  yet  where,  in  the  settlement  of  the 
guardian's  account,  the  lunatic  being  dead  and  his  only  child  of 
age,  it  appears  that  the  guardian,  in  good  faith,  paid  such  debts 
without  prejudice  to  the  estate,  the  disbursement  will  be  allowed. 
McLean  v.  Breece,  390. 

6.  Where  a  guardian  of  a  lunatic,  by  the  issuance  of  a  summons  and 

filing  his  final  account,  began  a  proceeding  for  a  settlement  of 
his  ward's  estate,  and  no  pleadings  were  filed,  but  the  matter  has 
pended  seven  years,  during  which  time  there  have  been  three 
references  and  four  reports,  besides  numerous  orders  and  two 
final  judgments  below,  and  two  appeals  to  this  Court,  an  excep* 
tion  by  plaintiff  guardian  to  the  final  judgment  on  the  ground 
that  there  are  no  pleadings  in  the  cause  will  not  be  entertained, 
nor  is  it  necessary  in  such  case  that  pleadings  be  filed  in  this 
Court  nunc  pro  tunc.    Ibid. 

7.  The  Clerk  of  the  Superior  Court  has  jurisdiction  of  settlements 

between  guardian  and  ward,  and,  of  course,  between  the  guar- 
dian and  the  ward's  personal  representative.    Ibid. 

HABEAS  CORPUS: 

1.  If  it  appear  from  the  return  of  a  writ  of  habeas  corpus  that  the 

petitioner  is  detained  on  a  criminal  charge,  the  Court  may  con- 
tinue the  hearing  for  a  reasonable  time  to  give  the  Solicitor  an 
opportunity  to  examine  into  the  case.    State  v.  Jones,  669. 

2.  Where,  upon  the  return  of  a  Sheriff  to  a  writ  of  habeas  corpus,  it 

appeared  that  the  petitioners  were  in  custody  on  a  mittimus, 
regular  in  every  way,  from  a  Justice  of  the  Peace,  for  failure  to 
give  bend  for  their  appearance  at  the  next  term  of  the  Superior 
Court  to  answer  a  criminal  charge  of  which  the  Court  had  juris- 
diction, the  detention,  nothing  else  appearing,  was  clearly  legal, 
and  the  burden  was  upon  the  petitioner  to  show  wherein  it  was 
illegal,  and  not  upon  the  State  to  show  that  they  were  lawfully 
in  custody.     Ibid. 
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HANDWRITING: 

1.  Although,  under  section  590  of  The  Code,  a  party  to  an  action 

may  not  testify  to  the  actual  execution  by  the  deceased  person, 
whose  administrator  is  a  party,  of  a  paper  writing  constituting 
a  personal  transaction  between  him  and  the  deceased,  yet  he 
may  testify  to  the  handwriting  of  the  deceased  if  he  can.  Saw- 
yer v.  Orandy,  42. 

2.  An  admittedly  genuine  signature  to  an  affidavit  made  by  an 

accused  person  in  the  case  in  which  he  is  being  tried  is  a  proper 
criterion  for  the  comparison  of  incriminating  writings  purporting 
to  be  signed  by  him.    State  v.  DeQroff,  688. 

HEARSAY  TESTIMONY: 

Hearsay  testimony  as  to  the  residence  of  a  person  is  inadmissible. 
Ferguson  v.  Wright,  537. 

HIGHWAY  ROBBERY: 

The  gist  of  the  offence  of  highway  robbery  is  not  the  taking  of  an 
article  of  value,  but  the  taking  by  putting  in  fear  or  by  force; 
hence  the  value  or  description  of  the  article  taken  or  attempted 
to  be  taken  is  not  material  in  an  indictment  for  such  offence. 
State  v.  Brown,  645. 

HOMESTEAD: 

1 .  The  reservation  of  homestead  exemptions  in  deed  of  assignment 

by  each  of  two  partners  is  not  evidence  of  a  fraudulent  purpose. 
Davis  v.  Smith,  94. 

2.  The  designation  of  an  irregular  method  of  either  setting  apart  the 

homestead  or  appraising  personal  property  reserved  by  assignors 
in  a  deed  of  assignment  does  not  vitiate  the  instrument  or  taint 
it  with  fraud.  Therefore,  where  the  assignors  reserved  from  the 
operation  of  a  deed  of  assignment  the  exemptions  "  allowed  by 
law,"  the  use  of  the  words  "  to  be  set  apart  by  the  party  of  the 
second  part "  was  neither  conclusive  nor  presumptive  evidence 
of  fraud.    Ibid. 

3.  A  sale  of  land  under  execution  on  a  judgment  recovered  on  a  debt 

contracted  since  1868  against  a  resident  of  this  State  entitled  to 
a  homestead,  is  void  unless  a  homestead  has  been  allotted,  not- 
withstanding the  fact  that  the  tract  of  land  so  sold  is  other  than 
that  upon  which  the  judgment  debtor  resides,  and  not  contiguous 
thereto.    Fulton  v.  Roberts,  421. 

4.  The  right  to  homestead  exemption  in  this  State  ceases  only  when, 

by  reason  of  a  change  of  residence,  it  begins  in  another  State,  or 
when  a  similar  occupancy  of  a  place  of  residence  here  by  one 
coming  from  another  State  would  entitle  him  to  the  benefit  of 
section  2,  Art.  X.  of  the  Constitution.    Ibid. 
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5.  The  burden  is  upon  one  claiming  an  exemption  in  lands  sold  under 

execution  against  him  to  show  that  no  homestead  had  been  allot- 
ted to  him;  when  this  is  done  the  presumption  of  the  regularity 
of  the  judicial  proceedings  and  sale  is  rebutted.    Ibid. 

6.  When  it  is  admitted  or  proven  that  a  judgment  debtor  has  been  a 

resident  of  this  State,  the  legal  presumption  is  that  the  status 
continues,  and  the  burden  of  showing  a  change  of  domicile,  when 
it  becomes  material  to  do  so,  rests  upon  him  who  asserts  the 
change.    Ibid. 

7.  The  possession  by  a  homesteader,  or  one  claiming  under  him,  of 

land  which  has  been  sold  or  held  subject  to  the  homestead  right, 
does  not  become  adverse  so  as  to  start  the  running  of  the  statute 
of  limitations  until  the  purchaser's  right  of  action  and  entry 
accrues  on  the  termination  of  the  exemption.   Ladd  v.  Byrd,  466. 

8.  Where  land  was  sold  in  1868  under  a  judgment  on  an  old  debt,  no 

homestead  being  previously  allotted,  and  in  an  action  for  posses- 
sion by  the  purchaser  it  was  decided  that  the  debtor  was  entitled 
to  a  homestead  in  the  land,  which  he  had  had  allotted  to  him 
after  said  sale,  and  which  he  occupied  until  he  died:  Held,  (1) 
that  the  purchaser  was  precluded  by  such  adjudication  from 
demanding  possession  until  the  failing  in  of  the  exemption,  and 
hence  the  statute  of  limitations  did  not  begin  to  run  against  him 
until  then;  (2)  that  the  debtor  and  those  claiming  under  him  were 
estopped  from  denying,  as  against  the  creditor  and  those  claim- 
ing under  him,  that  they  occupied  the  land  in  dispute  as  a  home- 
stead, and  not  in  their  assertion  of  a  title  adverse  to  the  creditor, 
so  long  as  the  homestead  right  subsisted.    Ibid. 

9.  Where,  in  an  action  to  recover  possession  of  land,  a  homestead 

right  is  shown  to  have  existed,  the  burden  is  on  the  plaintiff  to 
show  that  it  has  terminated,  not  only  by  the  death  of  the  home- 
steader, but  also  of  the  death  of  his  widow  and  the  arrival  at  full 
age  of  his  youngest  child.    Ibid. 

10.  A  sale  of  land  under  execution  on  a  judgment  rendered  against  a 
resident  of  this  State  on  a  debt  contracted  since  1868  is  void  as 
to  the  defendant  in  the  execution  unless  a  homestead  was  allot- 
ted therein  to  him  then,  or  unless  he  had  a  homestead  already- 
allotted  in  other  lands.     Ferguson  v.  Wright ,  537. 

HOUSE  OF  CORRECTION,  655. 

HUSBAND,  RIGHT  OF,  TO  ADMINISTER  ON  WIFE'S  ESTATE,  545. 

HUSBAND  AND  WIFE: 

1.  Where,  in  an  action  by  a  wife  living  apart  from  her  husband  to 
recover  certain  articles  of  personal  property  alleged  to  have  been 
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given  to  her  by  him  before  and  after  her  marriage,  there  was  no 
testimony  as  to  the  date  of  the  marriage,  such  marriage  will  be 
presumed  to  have  taken  place  since  the  adoption  of  the  Constitu- 
tion of  1869,  in  which  case  the  wife  is  capable  of  proving  title  to 
the  property.     Loyd  v.  Loyd,  186. 

2.  There  is  a  presumption  in  favor  of  the  validity  of  all  gifts  and  con- 
tracts, and  hence,  when  the  uncontradicted  fact  appears  that  a 
husband  gave  to  his  wife  articles  of  personal  property,  it  must 
be  inferred  that  the  gift  vested  a  title  in  her,  and  the  burden  is 
upon  him  in  an  action  by  the  wife  for  the  recovery  of  the  prop- 
erty to  show  that  the  property  was  not  given  to  her,  or  that  the 
attempted  gift  was  invalid.    Ibid. 

IMPRISONMENT: 

Where  the  defendant  in  a  bastardy  proceeding  was  placed  in  cus- 
tody of  the  Sheriff  until  fine,  allowance  and  costs  were  paid,  and 
was  committed  to  jail  by  the  Sheriff  under  this  order,  and 
remained  there  for  twenty  days,  and  was  then  discharged  under 
sections  2967  and  2972  of  The  Code,  and  at  a  subsequent  term 
was  sentenced  to  the  house  of  correction  under  section  38  of  The 
Code:  Held,  (1)  that  placing  the  defendant  in  custody  of  the 
Sheriff  was,  by  necessary  implication,  an  order  to  imprison 
upon  failure  to  pay  fine,  allowance  and  costs;  (2)  that  defendant 
was  properly  discharged;  and  (3)  that  the  sentence  to  the  house 
of  correction  was  erroneous,  without  regard  to  the  fact  whether 
there  was  or  was  not  such  a  house  in  the  county.  State  v.  Bur- 
ton, 655. 

INADEQUACY  OF  PRICE: 

While  inadequacy  of  price  will  not  per  se  vitiate  a  sale  made  by  an 
insolvent  to  a  near  relative,  or  to  another,  unless  so  gross  as  to 
appear  that  the  purchaser  got  the  property  for  nothing,  yet  it  is 
always  a  suspicious  circumstance  in  a  transaction  by  an  insol- 
vent, and  justifies  careful  scrutiny,  and  the  greater  the  discrep- 
ancy the  greater  the  suspicion.    Shober  v.  Wheeler,  370. 

INDICTMENT: 

For  affray,  633. 

For  assault,  677. 

For  assault  and  battery  of  pupil  by  teacher,  635. 

For  burglary,  666. 

For  carrying  concealed  weapons,  642. 

For  carrying  on  trade  without  license,  628,  691. 

For  disturbing  public  school,  686. 

For  escape  of  prisoner,  622. 

For  gambling,  631. 
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For  highway  robbery,  645. 

For  larceny,  639,  711. 

For  murder,  678,  688,  716,  722. 

For  perjury,  688. 

For  retailing  without  license,  658. 

For  violation  of  local  police  regulations,  688,  607. 

1.  Where  there  are  two  counts  in  a  bill  of  indictment,  one  good  and 

the  other  defective,  and  a  general  verdict  of  guilty  thereon,  the 
presumption  is  that  the  conviction  was  upon  the  good  count,  and 
that  the  evidence  supported  the  conviction.  State  v.  Edwards, 
653. 

2.  Where  a  bill  of  indictment  charged  a  murder  on  the  9th  of  Feb- 

ruary, 1893,  prior  to  the  ratification  on  the  11th  of  February, 
1893,  of  the  act  dividing  murder  into  two  degrees,  and  the  evi- 
dence was  that  the  killing  was  "ona  Thursday  night"  in  that 
month,  and  the  9th  was  Thursday,  but  there  were  two  Thursdays 
in  that  month  preceding  and  two  succeeding  the  11th,  it  will  be 
assumed,  in  favorem  vitoe,  that  the  crime  was  committed  after 
the  ratification  of  said  act.    State  v.  Gilchrist,  673. 

3.  A  bill  of  indictment  following  the  form  authorized  by  chapter  58. 

Acts  of  1887,  and  using  the  wordB  "  feloniously,  wilfully  and  of 
malice  aforethought/'  charges  a  wilful,  deliberate  and  premedi- 
tated killing,  which,  according  to  section  1,  chapter  85  of  the  Act 
of  1893,  is  murder  in  the  first  degree,  and,  as  the  highest  crime 
is  charged,  the  law  permits  a  verdict  of  guilty  of  this  crime,  or 
of  murder  in  the  second  degree,  or  of  manslaughter.    Ibid, 

4.  In  such  case,  it  being  in  the  power  of  a  jury  to  render  either  one 

of  three  verdicts,  it  is  as  if  there  were  three  counts  in  the  bill, 
and  it  is  settled  that,  where  there  are  various  counts  in  an  indict- 
ment and  testimony  is  offered  as  to  one  count  only,  and  there  is 
a  general  verdict  of  guilty,  the  verdict  will  be  presumed  to  have 
been  rendered  upon  the  count  to  which  the  evidence  was  appli- 
cable.    Ibid. 

INDICTMENT,  SUFFICIENCY  OF: 

1.  The  charge  of  the  theft  of  **  $5  in  money  of  value  of  $5  "  is  good 

under  The  Code,  §  1 190,  and  is  sustained  by  the  proof  of  the  theft 
of  any  kind  of  coin  or  treasury  or  bank  notes  without  proof  of 
the  particular  kind  of  coin  or  treasury  or  bank  note.  State  v. 
Carter,  639. 

2.  Where  an  indictment  for  larceny  laid  the  property  in  "  W.  A.  C, 

agent  of  the  Farmers'  Exchange,"  and  there  was  no  exception 
that  the  evidence  failed  to  show  a  special  property  in  0. :  Held, 
that  the  words  4t  agent  of  Farmers'  Exchange"  are  mere  sur- 
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plusage,  and  the  verdict  of  guilty  establishes  all  the  material 
facts  charged  in  the  indictment,  including  that  of  the  ownership. 
Ibid. 

3.  Since  the  Act  of  1891  (chapter  205,  section  2),  the  joinder  in  an 

indictment  for  an  offence  of  a  count  for  a  lesser  offence,  or  for 
an  attempt  to  commit  the  same,  is  mere  surplusage.  State  v. 
Brown,  645. 

4.  In  an  indictment  for  highway  robbery  the  value  or  description  of 

the  article  taken,  or  attempted  to  be  taken,  is  not  material,  since 
the  gist  of  the  offence  is  not  the  taking  but  a  taking  by  putting 
in  fear  or  by  force.    Ibid. 

5.  Inasmuch  as  money  is  the  measure  of  values,  a  charge  in  an  indict- 

ment of  taking  ' '  ten  dollars  in  money  "  is  an  allegation  of  taking 
"the  value  of  ten  dollars."    {The  Code,  §1190.)    Ibid. 

6.  A  charge  in  a  bill  of  indictment  for  robbery  that  the  defendant 

"  did  make  an  assault"  and  "  put  in  bodily  fear  and  danger  of 
his  life,"  and  "  then  and  there  feloniously  and  violently  did  seize, 
take  and  carry  away  ten  dollars  in  money  from  the  prosecutor," 
is  an  explicit  allegation  of  force.  Indeed,  the  words  "feloni- 
ously and  violently  "  were  of  themselves  sufficient.    Ibid. 

INJUNCTION: 

1.  Under  chapter  6,  Acts  of  1898,  to  determine  adverse  claims  to  land 

the  owner  of  land  is  entitled  to  an  injunction,  pending  the 
action,  to  restrain  a  judgment  creditor  of  his  vendor  from  sell- 
'  ing  the  land  under  a  judgment  asserted  to-be  a  lien  upon  it. 

Mortgage  Company  v.  Long,  128. 

2.  In  a  motion  by  the  defendant  for  an  order  for  plaintiff  to  show 

cause  why  satisfaction  of  a  judgment  should  not  be  entered,  and 
for  an  injunction,  the  findings  of  fact  by  the  Judge  are  conclu- 
sive.   McAden  v.  Kutt,  489. 

3.  Where,  on  the  hearing  of  a  motion  for  an  injunction,  etc.,  the 

defendant  objected  to  the  reading  by  the  plaintiff  of  an  affidavit 
by  defendant's  counsel,  on  the  ground  that  it  related  to  matters 
privileged  between  attorney  and  client,  and  the  affidavit  was 
withdrawn  without  being  read,  but,  after  judgment  refusing 
the  motion  and  dissolving  the  injunction,  the  Judge  asked  to  see 
the  affidavit,  and  read  it:  Held,  that  no  harm  could  result  to 
defendants  therefrom.    Ibid. 

4.  Where  a  proceeding  to  attach  a  party  for  contempt,  because  of 

an  alleged  disobedience  of  an  injunction  order,  was  terminated 
by  a  refusal  of  the  motion  and  a  dismissal  of  the  rule,  the  adju- 
dication constitutes  a  complete  defence  against  the  further  prose- 
cution of  the  matter  upon  an  affidavit  identically  the  same  as 
that  upon  which  the  first  motion  was  based.  Wilson  v.  Craige,  463. 
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INJURY  TO  PROPERTY: 

Where  a  sewerage  construction  company,  in  laying  its  pipes  in  a 
street,  punctured  and  injured  the  pipes  of  a  gas  company  embed- 
ded in  the  streets,  causing  loss  to  the  gas  company  by  the  escape 
of  its  gas,  such  an  injury  to  property  was  done  as  entitled  the 
gas  company  to  an  attachment  under  section  847  of  The  Code, 
that  section  having  been  amended  by  chapter  77,  Acts  of  1893, 
so  as  to  extend  the  right  of  attachment  to  cases  where  the  injury 
is  to  real  property.  Gas  Light  Company  v.  Construction  Com- 
pany, 549. 

INNOCENT  PURCHASER  OF  NOTE  BEFORE  MATURITY,  481. 

.1.  A  note  given  for  usurious  interest  is  void  in  the  hands  of  a  pur- 
chaser before  maturity  for  value  and  without  notice,  to  the 
extent  to  which  the  contract  is  usurious.     Ward  v.  Sugg,  489. 

2.  The  remedy  of  the  innocent  holder  is  against  the  payee  endorser 
of  the  note,  and  not  against  the  maker.     Ibid. 

INSOLVENT  DEBTOR,  655. 
INSOLVENT  CORPORATION,  173. 

INSTRUCTIONS  TO  JURY: 

1.  Requests  for  instructions  to  a  jury  not  based  on  evidence  are  prop- 

erly refused.    Mitchell  v.  Bridget's,  63. 

2.  Where  there  is  no  evidence  to  support  a  prayer  for  an  instruction 

to  the  jury,  it  is  not  error  to  refuse  to  give  it,  although  it  contain 
a  correct  proposition  of  law.    Kelly  v.  Fleming,  138. 

3.  It  is  within  the  discretion  of  the  trial  Judge  whether  he  will  con- 

sider or  ignore  prayers  for  special  instructions  to  the  jury 
handed  to  him  after  the  time  prescribed  therefor.  Shober  v. 
Wheeler,  370. 

4.  Where,  in  the  trial  of  an  action,  the  testimony  of  the  plaintiff, 

who  was  the  only  witness  as  to  the  material  issue,  is  of  doubtful 
import  and  susceptible  of  two  constructions,  it  is  error  to  instruct 
the  jury  that,  if  they  believe  the  witness,  he  is  entitled  to  recover. 
Ctcrtis  v.  Lumber  Company,  417. 

5.  The  defendant  cannot  except  to  an  error  favorable  to  himself. 

Hence,  when  the  Judge  erroneously  instructed  the  jury  that 
they  might,  in  their  discretion,  find  the  defendant  guilty  of  burg- 
lary in  the  second  degree,  "  although  the  family  was  in  the  house 
at  the  time  of  the  entry,"  the  defendant  is  not  entitled  to  a  new 
trial.    State  v.  Alston,  666. 

6.  The  Court  could  not  charge,  in  a  criminal  case,  that  if  "all  the 

evidence  was  that  the  family  was  in  the  house  at  the  time  of  the 
burglarious  entry,  the  defendant  was  guilty  of  burglary  in  the 
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first  degree,"  because  the  credibility  of  such  evidence,  though 
uncontradicted,  is  for  the  jury.     Ibid, 

INSURABLE  INTEREST: 

1.  An  insurable  interest  in  the  life  of  another  is  such  an  interest 

arising  from  the  relation  of  the  party  obtaining  the  insurance, 
either  as  creditor  of  or  surety  for  the  assured,  or  from  ties  of 
blood  or  marriage  to  him,  as  will  justify  a  reasonable  expecta- 
tion of  an  advantage  or  benefit  from  the  continuance  of  his  life. 
Trinity  College  v.  Insurance  Co. ,  244. 

2.  Except  in  cases  where  there  are  ties  of  blood  or  marriage,  the 

expectation  of  an  advantage  from  the  continuance  of  the  life  of 
the  insured,  in  order  to  be  reasonable,  must  be  founded  in  the 
existence  of  some  contracts  between  the  person  whose  life  is 
insured  and  the  beneficiary,  the  fulfilment  of  which  the  death 
will  prevent;  and  when  this  contractual  relation  does  not  exist, 
and  there  are  no  ties  of  blood  or  marriage,  an  insurance  policy 
becomes  what  the  law  denominates  a  wagering  contract,  and 
hence  illegal  and  void,  no  matter  what  good  object  the  parties 
may  really  have  in  view.     Ibid. 

3.  A  policy  of  insurance  issued  on  the  life  of  a  member  of  a  religious 

organization,  for  the  benefit  of  an  institution  deriving  its  patron- 
age and  support  mainly  from  the  members  of  such  religious 
organization,  is  void.    Ibid. 

INTENT: 

Where  an  unequivocal  purpose  of  violence  is  accompanied  by  an  act 
which,  if  not  stopped  or  diverted,  will  be  followed  by  personal 
injury,  the  execution  of  the  purpose— the  battery -is  begun  and 
a  criminal  assault  is  committed.    State  v.  Reavis,  677. 

INTENT,  FRAUDULENT: 

1.  The  reservation  of  personal  property  and  homestead  exemptions 

allowed  by  law  for  both  of  the  assignors  in  a  deed  of  assignment 
for  the  benefit  of  creditors  is  neither  conclusive  nor  presumptive 
evidence  of  a  fraudulent  purpose.    Davis  v.  Smith,  94. 

2.  One  partner,  with  the  consent  of  the  other  member  of  a  partner- 

ship, may  dispose  of  the  company's  effects  for  his  individual  use, 
and  a  creditor  cannot  interfere  to  prevent  the  application.  There- 
fore, the  reservation  by  assignors  in  a  deed  of  assignment  for  the 
benefit  of  creditors  of  homestead  and  personal  property  exemp- 
tions out  of  the  partnership  effects  did  not  raise  any  presump- 
tion, rebuttable  or  otherwise,  of  a  fraudulent  purpose  on  the  part 
of  the  assignors,  but  was  a  circumstance  to  be  left  to  the  jury. 
Ibid. 
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8.  Where,  in  the  trial  of  an  action  to  set  aside  a  deed  of  assignment 
as  fraudulent,  it  was  admitted  that  the  assignors  attempted  to 
secure  a  larger  amount  of  indebtedness  to  one  of  the  preferred 
creditors  than  was  actually  due,  this  fact  did  not  shift  the  bur- 
den of  proof  of  fraudulent  intent  from  the  plaintiff  to  the  defen- 
dant in  such  action;  nor  was  such  admitted  fact  such  presump- 
tive proof  of  fraud  as  to  justify  the  Judge  in  declaring  the  deed 
void  without  the  intervention  of  a  jury,  but  it  was  some  evidence 
of  a  fraudulent  purpose  and  was  properly  submitted  to  the  jury 
upon  an  issue  relating  to  the  fraudulent  intent  of  the  assignors. 
Ibid. 

INTENT  OF  GRANTOR  IN  DEED: 

1.  The  rules  of  legal  construction  will  not  admit  of  a  surmise  as  to 

the  probable  intention  of  a  grantor  contrary  to  the  purport  of  his 
words.    Mizell  v.  Ruffln,  21. 

2.  Every  part  of  an  instrument  must  be  considered  in  arriving  at  the 

intention,  and  where  the  language  is  susceptible  of  two  construc- 
tions, the  one  less  favorable  to  the  grantor  must  be  accepted. 
Prit chard  v.  Bailey,  521. 

8.  Where  a  deed  of  trust  was  executed  by  a  feme  covert  with  the 
joinder  of  her  husband  conveying  her  land  to  secure  the  joint 
indebtedness  of  herself  and  husband,  and  empowering  the  trus- 
tee to  sell  the  land  in  case  of  default  in  the  payment  of  the  debt, 
and  the  draftsman  of  the  deed  neglected  to  strike  out  of  the 
printed  form  words  to  the  effect  that  she  joined  in  the  deed  for 
the  purpose  of  releasing  her  dower  and  homestead:  Heldf  that 
the  true  intent  and  meaning  of  the  deed  was  that  the  feme  covert 
conveyed  the  property  in  fee  to  the  trustee.    Ibid. 

INTENT  OF  TESTATOR: 

Although,  by  the  rigid  rule  of  testamentary  interpretation,  the  word 
"  children  "  includes  only  "  legitimate  children,"  yet,  where  a 
will,  considered  in  connection  with  surrounding  circumstances, 
indicates  that  the  illegitimate  children  of  a  person  named  shall 
partake  of  a  limitation  over  to  "  all  the  children  "  of  such  person, 
the  rule  will  be  relaxed  and  effect  given  to  such  intention  so  as 
to  include  not  only  illegitimate  children  of  such  given  person 
living  at  the  death  of  the  testatrix,  but  also  those  living  at  the 
death  of  the  person  named  when  the  limitation  over  takes  effect. 
Sullivan  v.  Parker,  301. 

INTEREST: 

1.  Where  it  was  stipulated  in  a  mortgage  securing  a  note  bearing 
interest  at  six  per  cent,  per  annum,  that  after  default  in  pay- 
ment of  the  note  the  maker  should  pay  eight  per  cent,  per  annum 
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daring  the  continuance  of  such  default:  Held,  in  an  action  to 
foreclose  the  mortgage,  that  the  plaintiff  is  entitled  to  recover 
the  debt,  with  eight  per  cent  interest  after  maturity,  as  pro- 
vided in  the  mortgage.    Pass  v.  Shine,  284. 

2.  When  a  note  is  declared  void  by  a  statute  it  is  void  into  whoseso- 

ever hands  it  may  come;  but  when  the  statute  merely  declares 
it  illegal,  the  note  is  good  in  the  hands  of  an  innocent  holder. 
Ward  v.  Sugg,  489. 

3.  The  purpose  and  effect  of  section  8886  of  The  Code,  which  pro- 

vides that  "the  taking  of  a  rate  of  interest  greater  than  is 
allowed  shall  be  deemed  a  forfeiture  of  the  entire  interest,"  was 
to  make  void,  ipso  facto,  all  agreements  for  usurious  interest. 
Ibid. 

4.  A  note  given  for  usurious  interest  is  void  in  the  hands  of  a  pur- 

chaser before  maturity  for  value  and  without  notice,  to  the 
extent  to  which  the  contract  is  usurious.    Ibid. 

5.  The  remedy  of  the  innocent  holder,  as  to  the  interest,  is  against 

the  payee  who  has  endorsed  the  note  to  him,  and  not  against  the 
maker.    Ibid. 

ISLAND,  LOW-WATER  MARGIN  OF: 

1.  Where  an  island  in  an  unnavigable  stream,  or  in  a  swamp,  is 

granted  by  the  name  by  which  it  is  generally  known,  it  is  not 
necessary  to  run  or  call  for  lines  and  corners,  the  low-water  mar- 
gin of  the  island  being  more  durable  and  preferable  as  a  certain 
description  to  courses  and  distances.  Lewis  v.  Lumber  Com- 
pany, 55. 

2.  By  the  grant  of  an  island,  designated  by  the  name  by  which  it  is 

generally  known,  all  of  the  land  surrounded  by  water  at  the  low- 
water  mark  passes.  Sudden  accretions  are  not  added  to.it,  and 
when  nature  no  longer  marks  the  original  line  it  is  competent  to 
prove  by  the  testimony  of  living  witnesses,  or  competent  decla- 
rations of  persons  deceased,  where  the  land  was  located  when 
the  land  was  granted.     Ibid. 

ISSUES,  294. 

1.  Where  an  issue  involved  by  the  pleadings  was  not  tendered,  and 

the  issues  submitted  were  not  objected  to  on  the  trial,  a  party  in 
such  default  cannot  complain  of  the  consequences  of  his  own 
neglect.    Maxwell  v.  Mclver,  288. 

2.  Where  the  burden  upon  each  of  three  issues  was  upon  the  plain- 

tiff, and  the  answer  to  the  third  depended  upon  the  response  to 
the  others,  it  was  not  error  to  charge,  in  substance,  that  the  bur- 
den of  the  two  issues  was  on  the  plaintiff.  Fagg  v.  Loan  Asso- 
ciation, 864. 
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3.  The  trial  Judge  has  power  in  the  exercise  of  a  sound  discretion  to 

settle  the  issues  for  the  jury,  and  such  exercise  is  not  reviewable 
in  this  Court,  unless  the  record  shows  that  the  form  of  the  issues 
was  such  as  to  preclude  the  complaining  party  from  having  pre- 
sented to  the  jury  some  view  of  the  law  arising  out  of  the  evi- 
dence.   Redmond  v.  Mullenax,  505. 

4.  Where  the  pleadings  do  not  distinctly  and  unequivocally  raise  an 

issue  it  should  not  be  submitted.    Sprague  v.  Bond,  551. 

5.  In  an  action  for  an  account,  plaintiff  alleged  that  he  had  conveyed 

by  absolute  deed  to  the  defendant  B  certain  lands  in  considera- 
tion of  her  agreement,  that  when  the  land  should  be  sold,  plain- 
tiff should  have  one  half  of  the  proceeds,  and  that  the  land  had 
been  sold  and  defendant  refused  to  account,  etc.  A  was  allowed 
to  become  a  party  defendant,  and  in  her  answer  alleged  that  she 
was  the  equitable  owner  of  the  land,  as  against  the  plaintiff,  by 
reason  of  a  deed  or  contract  to  convey  the  same,  dated  but  not 
registered  before  the  deed  to  defendant  B,  which  allegations 
plaintiff  in  his  reply  denied:  Held,  (1)  that  A  was  properly  allowed 
to  become  a  party;  (2)  that  the  truth  of  the  allegations  made  by 
A,  and  controverted  by  the  plaintiff,  should  be  inquired  into, 
and  it  was  error  to  refuse  to  admit  issues  framed  to  cover  all  the 
controverted  transactions  between  the  plaintiff  and  each  of  the 
defendants  in  relation  to  the  land,  so  that,  if  plaintiff  is  correct 
in  his  allegations,  an  account  may  be  ordered,  and  if  the  facts 
alleged  by  A  are  found  to  be  true,  the  Court  may  adjudge  the 
rights  of  the  respective  claimants  and  frame  the  order  of  refer- 
ence accordingly.    Ibid. 

JUDGE,  POWERS  OF,  AS  TO  VERDICT: 

1.  In  a  criminal  action  the  trial  Judge  cannot  direct  a  verdict  on  the 

testimony,  for  the  jury  must  pass  on  the  credibility  of  the  testi- 
mony.   State  v.  Winchester,  641. 

2.  A  Judge  may  not  direct  a  verdict  in  a  criminal  case,  even  when 

the  evidence  for  the  State  is  uncontradicted.  Distinction  be- 
tween civil  and  criminal  actions  in  this  respect  noted  and  dis- 
cussed.   State  v.  Riley,  648. 

JUDGE'S  DISCRETION,  688,  716. 

1.  Although,  where  an  appeal  from  a  Justice  of  the  Peace  is  regu- 
larly docketed  in  due  time  in  the  Superior  Court,  and  proper 
notice  of  the  appeal  has  not  been  given,  a  Judge  may,  in  his  dis- 
cretion, permit  notice  of  appeal  to  be  then  given,  yet  he  has  no 
discretion  to  revive  an  appeal  lost  by  delay  and  to  permit  the 
same  to  be  docketed  at  a  subsequent  term  to  the  one  to  which  it 
should  have  been  returned.     Darwiport  v.  Qrissom,  38. 
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2.  Whenever  the  law  affords  any  other  adequate  remedy  by  which 

a  party  can  enforce  his  rights,  the  proceeding  by  attachment  for 
a  contempt  is  always  in  the  discretion  of  the  Court,  and  a  refusal 
to  exercise  it  cannot  be  reviewed  on  appeal.    Murray  v.  Berry,  46. 

3.  The  trial  Judge  has  power,  in  the  exerc;se  of  a  sound  discretion, 

to  settle  the  issues  for  the  jury,  and  such  exercise  is  not  review- 
able in  this  Court  unless  the  record  shows  that  the  form  of  the 
issues  was  such  as  to  preclude  the  complaining  party  from  hav- 
ing presented  to  the  jury  some  view  of  the  law  arising  out  of  the 
evidence.    Redmond  v.  MuUenax,  505. 

4.  The  trial  in  the  Superior  Court  on  appeal  from  a  conviction  in  a 

Justice's  Court  being  de  novo,  it  is  competent  for  the  Judge,  in 
his  discretion,  to  impose  a  heavier  or  lighter  penalty  than  the 
sentence  of  the  Justice,  provided  the  punishment  does  not  exceed 
the  limit  which  the  Justice  might  have  imposed.  State  v.  Staf- 
ford, 685. 

5.  The  trial  Judge  has  authority,  in  the  exercise  of  a  sound  discre- 

tion, to  excuse  a  juror  at  his  own  request,  as  a  favor  to  him,  and 
before  he  has  been  accepted  as  one  of  the  panel.  State  v.  Bar- 
ber, 711. 

6.  Where,  in  the  trial  of  an  indictment  containing  two  counts,  one 

for  larceny  and  the  other  for  receiving,  etc.,  the  testimony  tend- 
ing to  show  that  some  of  the  defendants  (who  were  convicted 
under  the  count  for  larceny)  had  been  stealing  tobacco  from  the 
same  owner  at  various  times,  and  had  been  disposing  of  it  at  a 
price  much  below  its  market  value,  to  B,  who  knew  it  to  have 
been  stolen,  it  was  within  the  discretion  of  the  trial  Judge  to 
determine  whether  he  would  compel  the  State  to  elect  on  which 
count  it  should  proceed  against  B.    Ibid. 

JUDGE,  FINDINGS  OF  FACT  BY: 
When  conclusive,  439. 

1.  The  requirement  of  section  1291  of  The  Code,  that,  in  application 

for  alimony,  the  Judge  shall  find  such  allegations  of  the  com- 
plaint to  be  true  as  will  entitle  the  plaintiff  to  the  order,  applies 
only  when  such  allegations  are  controverted,  since,  by  that  sec- 
tion, the  defendant  has  the  right  to  controvert  the  same,  and  it  is 
sufficient  if  the  Judge  find  that  no  answer  was  filed  and  adjudge 
the  alimony  to  be  paid.    Zimmerman  v.  Zimmerman,  482. 

2.  The  provision  of  section  1288  of  The  Code,  that  the  allegations  of 

the  complaint  in  an  action  for  divorce  "are  deemed  to  be  denied," 
applies  only  to  the  trial  upon  the  merits,  since  the  facts  must  be 
found  by  a  jury;  on  a  motion  for  alimony  the  Judge  finds  the 
facts.    Ibid. 
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3.  Where  a  petit  juror,  upon  being  challenged  and  examined,  declared 
that  his  opinions,  adverse  to  the  prisoner,  had  been  founded  on 
rumor  only,  and  that,  after  bearing  the  evidence,  he  could  ren- 
der a  fair  and  impartial  verdict,  an  exception  to  the  finding  of 
the  Court  that  he  was  impartial  cannot  be  sustained.  State  v. 
DeGraff,  688. 

JUDGMENT: 

1.  While,  for  many  reasons,  it  is  the  better  practice  that  a  judgment 

should  be  signed  by  the  Judge,  it  is  not  mandatory  nor  necessary 
to  its  validity  that  it  should  be  done.    Bond  v.  Wool,  20. 

2.  When  a  judgment  of  the  Superior  Court  was  affirmed  on  appeal, 

an  entry  on  the  docket  of  the  Superior  Court,  "  Judgment  as  per 
transcript  filed  from  the  Supreme  Court,"  was  sufficient  and  a 
termination  of  the  action.  The  former  judgment  having  been 
merely  suspended,  and  not  vacated  by  the  appeal,  the  affirmation 
by  the  Supreme  Court  ended  the  suspension,  and  the  office  of  the 
last  judgment  was  simply  formal,  to  direct  the  execution  to  pro- 
ceed and  to  carry  the  costs  subsequently  accrued.  Bond  v. 
Wool,  20. 

3.  The  Clerk  of  the  Superior  Court,  having  jurisdiction  of  proceed- 

ings against  a  guardian  for  a  settlement,  a  judgment  rendered 
therein  is  an  estoppel  to  an  action  in  the  Superior  Court  between 
the  same  parties  and  upon  the  same  question,  and  cannot  be 
attacked  collaterally,  but  can  be  impeached  for  fraud  only  by  a 
direct  proceeding  for  that  purpose.    Donnelly  v.  Wilcox,  40S. 

4.  Full  faith  and  credit  should  be  given  to  a  judgment  of  a  Court  of 

another  State  when  it  appears  from  the  certified  record  thereof 
that  the  Court  had  acquired  jurisdiction  of  the  parties  and  the 
subject-matter,  and  no  defence  is  available  against  it  which 
might  have  been  set  up  in  the  Court  in  which  the  judgment  was 
rendered.    Edwards  v.  Jones,  453. 

5.  A  judgment  on  which  cos's  only  are  due,  the  same  being  in  favor 

of  the  plaintiff  and  not  of  the  officers  of  the  Court,  is  not  barred 
by  section  155  (8).     Cowles  v.  Hall,  359. 

JUDGMENT  BASED  ON  VERDICT: 

1.  The  Legislature  has  no  right,  directly  or  indirectly,  to  annul  in 

whole  or  in  part  a  judgment  already  rendered,  or  to  reopen  and 
rehear  judgments  by  which  the  rights  of  the  parties  are  finally 
adjudicated  and  vested.    Morrison  v.  McDonald,  327. 

2.  A  judgment  based  on  a  verdict,  and  from  which  there  was  no 

appeal,  rendered  before  the  passage  of  the  Act  (chapter  81,  Acts 
1893)  extending  the  remedial  effect  of  section  274  of  The  Code  to 
judgments  based  on  verdict,  cannot  be  set  aside  for  excusable 
neglect,  etc.    Ibid. 
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JUDGMENT,  CONFESSION  OF  BY  CORPORATION: 

A  confession  of  judgment  by  an  insolvent  corporation  in  favor  of  a 
director  who  is  a  creditor,  and  upon  a  debt  theretofore  existing, 
is  void  as  against  other  creditors.    Hill  v.  Lumber  Co.,  173. 

JUDGMENT,  IRREGULAR: 

•  An  action  will  not  lie  to  vacate  and  set  aside  and  enjoin  the  execu- 
tion of  an  irregular  and  voidable  judgment  of  a  Justice  of  the 
Peace  where  no  fraud  is  alleged,  the  proper  remedy  being  a 
motion  before  the  Justice  who  rendered  the  judgment,  or  his 
successor  in  office,  to  set  aside  the  judgment,  or  a  writ  of  record- 
ari  in  the  nature  of  a  writ  of  false  judgment  in  the  Superior 
Court.     Gallop  v.  Allen,  24. 

JUDICIAL  ACT: 

An  officer  clothed  with  judicial  functions  cannot  delegate  the  dis- 
charge of  the  same  to  a  deputy.     Piland  v.  Taylor,  1 . 

JURISDICTION: 

Of  Railroad  Commission:  See  Railroad  Commission. 
Of  State  and  Federal  Courts,  603. 

1.  When  a  creditor,  having  items  of  account  contracted  by  a  debtor 

at  different  dates  consolidates  them  and  renders  a  statement  to 
the  debtor,  claiming  the  round  sum,  to  which  the  debtor  makes 
no  objection,  the  creditor  cannot  afterwards  separate  the  items 
so  as  to  sue  on  them  separately  before  a  Justice  of  the  Peace. 
Mark8  v.  Ballance,  28. 

2.  The  Superior  Court  has  jurisdiction  of  an  action  not  based  on  con- 

tract, but  for  the  recovery  of  property  alleged  to  exceed  $50  in 
value,  and  if  the  value  is  less  than  $50  the  Superior  Court  has 
concurrent  jurisdiction  with  a  Justice  of  the  Peace.  (The  Code, 
g  887.)    Crinkley  v.  Egerton,  142. 

3.  A  summons  in  a  proceeding  for  the  allotment  of  dower  is  return- 

able before  the  Clerk  of  the  Superior  Court,  and  not  to  the  Court 
in  term.     Oatewood  v.  Tomlinson,  812. 

4.  The  Clerk  of  the  Superior  Court  has  jurisdiction  of  settlements 

between  guardian  and  ward  and,  of  course,  between  the  guar- 
dian and  the  ward's  personal  representative.  McLean  v.  Breece, 
390. 

5.  The  words  in  the  warrant,  "inflicting  bruises  on  her  person,"  is 

not  a  sufficient  allegation  of  serious  injury  to  deprive  the  Justice 
of  jurisdiction.    State  v.  Stafford,  635. 
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6.  The  Act  of  1887  (chapter  68),  as  amended  by  the  Act  of  1801  (chap- 

ter 26),  giving  exclusive  jurisdiction  to  Justices  of  the  Peace  of 
the  offence  of  carrying  concealed  weapons,  was  in  force  on 
December  25, 1892;  andjwhereja  defendant  committed  the  offence 
on  that  date  and  was  indicted  therefor  in  October,  1893,  under 
the  Act  of  1893  (chapter  10),  which  repealed  the  Acts  of  1887  and 
1891  and  restored  the  jurisdiction  to  the  Superior  Court,  the 
indictment  was  properly  quashed.    State  v.  Ramsour,  642. 

7.  Section  1076  of  The  Codejs  not  repealed  or  suspended  by  the  pro- 

visions of  section  35,  chapter  294,  Acts  of  1893,  and  the  Superior 
Court  (or  a  Criminal  Court  of  like  jurisdiction)  has  cognizance 
of  the  offence  of  retailingjwithout  license.  State  v.  Edwards,  653. 

8.  So,  also,  such  Court  has  jurisdiction  of  an  indictment  for  violation 

of  the  offence  created  by  section  35,  chapter  294,  unless  it  appears 
in  evidence  that  the  offence^was  created  within  twelve  months 
before  finding  the  bill.    Ibid. 

JURORS: 

Where  a  petit  juror,  upon  being  challenged  and  examined,  declared 
that  his  opinions,  adverse  to  the  prisoner,  had  been  founded  on 
rumor  only,  and  that,  after  hearing  the  evidence,  he  could  ren- 
der a  fair  and  impartial  verdict,  an  exception  to  the  finding  of 
the  Court  that  he  was  impartial  cannot  be  sustained.  State  v. 
DeQraff,  688. 

JUROR— WHEN  EXCUSED: 

The  trial  Judge  has  authority,  in  the  exercise  of  a  sound  discretion, 
to  excuse  a  juror  at  his  own  request,  as  a  favor  to  him,  and 
before  he  has  been  accepted  as  one  of  the  panel.  State  v.  Bur- 
ton, 711. 

JURY: 

1.  In  answer  to  an  issue  "  Is  F.  the  owner  of  the  property  described 

in  the  pleadings,  or  any  part  thereof  ?  If  so,  what  part "  ?  the 
jury  responded  "  Yes"  :  Held,  that  the  response  was  sufficiently 
intelligible,  and  properly  understood  to  mean  that  F.  was  the 
owner  of  all  the  property.    Kelly  v.  Fleming,  183. 

2.  Under  chapter  484,  Acts  of  1889,  creating  two  degrees  of  burglary, 

the  jury  are  not  vested  with  the  discretionary  power  as  to  the 
degree  for  which  they  should  convict,  but  should  find  according 
to  the  evidence,  as  they  believe  the  facts  to  be.  {State  v.  Flem- 
ing, 107  N.  C,  905.)    State  v.  Alston,  666. 

JURY— CHALLENGE  TO  THE  ARRAY,  716. 

JUSTICE  OF  THE  PEACE: 

1.  An  action  will  not  lie  to  vacate  and  set  aside  and  enjoin  the  exe- 
cution of  an  irregular  and  voidable  judgment  of  a  Justice  of  the 
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Peace  where  no  fraud  is  alleged,  the  proper  remedy  being  a 
motion  before  the  Justice  who  rendered  the  judgment,  or  his 
successor  in  office,  to  set  aside  the  judgment,  or  a  writ  of 
reeordari  in  the  nature  of  a  writ  of  false  judgment  in  the  Supe- 
rior Court.    Gallop  v.  Allen,  24. 

2.  Irregularity  of  service  is  waived  by  appearance  and  plea  in  bar; 

therefore,  although  a  summons  issued  by  one  Justice  cannot  be 
made  returnable  before  another,  except  in  cases  provided  by 
statute  to  that  effect,  yet,  if  the  person  served  with  process  so 
issued  appear  and,  instead  of  moving  to  dismiss,  enter  a  plea  in 
bar,  he  will  be  deemed  to  have  waived  the  objection.  Cherry  v. 
Lilly,  26. 

3.  When  a  creditor  having  items  of  account  contracted  by  a  debtor 

at  different  dates  consolidates  them  and  renders  a  statement  to 
the  debtor,  claiming  the  round  sum,  to  which  the  debtor  makes 
no  objection,  the  creditor  cannot  afterwards  separate  the  items 
so  as  to  sue  on  them  separately  before  a  Justice  of  the  Peace. 
Marks  v.  Ballance,  28. 

4.  An  appeal  from  a  judgment  of  a  Justice  of  the  Peace  rendered 

more  than  ten  days  before  the  next  ensuing  term  of  the  Superior 
Court  should  be  docketed  at  that  term,  and  an  attempted  docket- 
ing at  a  subsequent  term  is  a  nullity.  In  such  case  the  Court 
properly  held  that  the  appeal  was  not  in  the  Superior  Court,  and 
that  plaintiff  appellant  could  not  take  a  nonsuit.  Davenport  v. 
Qrissom,  88. 

5.  The  Justices  of  the  Peace  of  a  county  can  lawfully  meet,  organize 

and  act  only  at  the  time  of  their  regular  annual  meeting  (first 
Monday  in  June)  and  on  such  days  as  the  Board  of  Commis- 
sioners may  appoint  for  special  meetings,  not  of tener  than  once 
in  three  months.    Moore  v.  Commissioners,  128. 

* 

6.  A  meeting  of  the  Justices  of  the  Peace  of  a  county  held  on  a  day 

other  than  the  first  Monday  in  June,  and  called,  not  by  the  Com- 
missioners, but  by  the  chairman  of  the  Board  of  Justices,  was 
not  a  lawful  meeting,  and  its  proceedings  were  unauthorized  and 
without  force.    Ibid. 

7.  A  Justice  of  the  Peace  has  power  to  amend  any  warrant,  process, 

pleading  or  proceeding  in  any  action  pending  before  him,  either 
civil  or  criminal,  either  in  form  or  substance.  Cox  v.  Orisham,  279. 

8.  Where,  in  an  action  of  claim  and  delivery  of  personal  property, 

the  allegation  as  to  the  value  was  omitted  in  the  summons,  the 
Justice  of  the  Peace  properly  allowed  a  motion  to  amend  by 
filling  in  the  blank  left  for  such  allegation.    Ibid. 
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9.  In  such  case,  the  evidence  being  uncontradicted  that  the  value 
was  leas  than  fifty  dollar*,  such  amendment  could  have  been 
made  after  verdict  and  judgment;  and  if  the  omission  was  by 
mistake  or  inadvertence,  the  amendment  could  have  been 
allowed  in  the  Superior  Court,  not  to  give  jurisdiction,  but  to 
make  it  appear  by  the  summons  that  it  had  not  been  improperly 
exercised.    Ibid. 

10.  In  addition  to  the  fact  that  the  power  to  punish  for  contempt  isv 
inherent  in  all  Courts  and  essential  to  their  existence,  the  au- 
thority given  in  this  rep  pec  t  to  Justices  of  the  Peace  by  section 
651  of  The  Code  is  extended  to  Mayors  by  section  8818  of  The 
Code.    State  v.  Aiken,  651. 

KILLING  STOCK,  NEGLIGENCE  OF  RAILROAD  COMPANY: 

It  is  the  duty  of  a  railroad  company  to  remove  such  growth,  whether 
of  shrubs,  trees  or  grain,  as  is  calculated  to  obstruct  the  view  of 
its  engineers,  to  the  outer  bank  of  the  side  ditches  of  its  road- 
bed; and  when,  by  reason  of  such  growth  between  the  track 
and  the  side  drain,  a  horse  was  concealed  from  the  view  of  the 
engineer,  and  got  upon  the  track  in  front  of  the  moving  train 
and  was  killed,  the  railroad  company  was  negligent  and  liable, 
although,  after  seeing  the  horse  on  the  track,  the  engineer  did  all 
he  could  to  avoid  the  collision.     Ward  v.  Railroad,  566. 

LACHES:  See  Appeal. 

LANDLORD  AND  TENANT,  410. 

1.  In  an  action  for  the  rtcovery  of  crops,  and  for  the  value  of  part 

of  the  same  alleged  to  have  been  wrongfully  converted  by  the 
defendant,  instituted  by  plaintiff,  who  had  advanced  supplies 
to  the  maker  of  the  crops,  against  defendant,  who  claimed  such 
crops  as  landlord  (which  relation  was  denied  by  plaintiff),  a 
motion  to  dismiss  the  action,  on  the  ground  that  the  defendant 
being  entitled  as  landlord  to  the  possession  of  the  crops,  no 
action  would  lie  against  him,  was  properly  refused;  for,  aside 
from  the  controversy  as  to  the  defendant's  relation  as  landlord, 
he  would  be  liable,  if  landlord,  to  account  to  plaintiff  for  the 
value  of  the  crops  in  excess  of  his  lien.   Crinkley  v.  Egerton,  142. 

2.  Where  land  is  sold  on  credit,  and  a  mortgage  is  executed  by  the 

vendee  to  the  vendor  upon  the  property  to  secure  payment  of 
the  installments,  the  vendor,  as  mortgagee,  has  the  right  of  poa- 
session.  Hence  it  is  competent  for  the  parties  to  contract  that 
the  possession  shall  be  held  by  the  purchaser  till  payment  made, 
and  that  in  consideration  thereof  the  relation  of  the  parties  shall 
be  that  of  landlord  and  tenant.  Such  contract  not  being  oppres- 
sive,  nor  against  public  policy  nor  any  statute,  the  Courts  can- 
not restrict  the  freedom  of  contract  by  declaring  it  invalid. 
Ibid. 
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3  In  such  case  the  landlord's  lien  for  rent  takes  priority  of  a  mort- 
gage for  advancements,  especially  when  the  parties  contract 
that  the  landlord's  lien  for  rent  shall  be  retained.     Ibid. 

LAND  MORTGAGED,  TREATED  AS  SURETY,  WHEN: 

Where  a  husband  mortgages  his  property  for  his  debt,  and  in  the 
same  mortgage  the  wife  conveys  her  own  separate  property  as 
security  for  the  same  debt,  her  property  so  conveyed  will  be 
treated  in  all  respects  as  a  surety,  and  will  be  discharged  by 
anything  that  would  discharge  a  surety  or  guarantor  who  was 
personally  liable.    Hinton  v.  Greenleaf,  6. 

LARCENY: 

The  charge  of  the  theft  of  "|5  in  money  of  value  of  $5"  is  good 
under  The  Code,  §1190,  and  is  sustained  by  the  proof  of  the  theft 
of  any  kind  of  coin  or  treasury  or  bank  notes  without  proof  of 
the  particular  kind  of  coin  or  treasury  or  bank  note.  State  v. 
Carter,  639. 

LEASE  BY  STRANGER  TO  ONE  IN  POSSESSION  OF  LAND,  410. 

LESSOR  AND  LESSEE,  142,  444,  410. 

1.  Where,  upon  the  trial  of  an  action  to  recover  rent  in  which  the 

defendant  set  up  a  counter-claim  for  damages  caused  by  plain- 
tiff's breach  of  contract,  it  appeared  that  as  a  part  of  the  con- 
tract of  leasing  the  land  the  lessor  had  agreed  to  have  certain 
ditches  cleared  out,  and  by  reason  of  his  failure  to  do  po  the  land 
was  flooded  and  the  crop  lessened,  evidence  as  to  the  effect  which 
such  failure  had  upon  the  crop  and  to  what  extent  it  was  dam- 
aged thereby  was  competent  as  affording  a  basis  to  the  jury  for 
the  measurement  of  the  damages  sustained  by  the  defendant  by 
the  breach  of  contract.    Spencer  v.  Hamilton,  49. 

2.  In  such  case  the  true  measure  of  damages  is,  not  what  it  would 

have  cost  the  defendant  himself  to  clear  out  ditches,  but  the 
defendant's  loss  by  having  to  work  an  undrained  instead  of  a 
drained  farm.  {Sledge  v.  Reid,  73  N.  C,  440:  Foard  v.  Rail- 
road, 8  Jones  (53  N.  C),  235,  and  other  cases  of  like  import  dis- 
tinguished.)   Ibid. 

LIBEL: 

If  word 8  are  actionable  in  themselves  and  "unprivileged,"  falsity 
and  malice  are  prima  facie  presumed;  if  they  are  "absolutely 
privileged,"  falsity  and  malice  are  irre  butt  ably  negatived;  in 
case  of  **  qualified  privilege,"  falsity  and  malice  must  be  proven, 
and  while  proof  of  falsity  will  not  raise  a  presumption  of  malice, 
proof  of  malice  will  remove  the  protection  of  privilege  and  shift 
the  burden  of  proving  the  truth  of  the  charge  upon  the  defen- 
ant.    Byrd  v.  Hudson,  203. 
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LICENSE: 

Indictment  for  failure  to  obtain,  628. 

LICENSE,  SELLING  BY  SAMPLE  WITHOUT: 

1.  A  "  peddler  "  is  one  who  sells  and  delivers  the  identical  goods  he 

carries  about  with  hiin.    State  v.  Lee,  681. 

2.  One  who  sells  ranges,  etc.,  by  sample  and  by  taking  orders  for 

goods  to  be  thereafter  delivered  and  paid  for,  is  not  indictable 
for  failure  to  pay  the  tax  imposed  upon  the  business  of  peddling 
ranges,  etc.,  by  section  28,  ch.  294,  Acts  of  1893.     Ibid. 

LICENSE  FOR  USE  OF  STREETS  BY  RAILROAD,  610. 

City  authorities  are  empowered  to  issue  license  for  the  laying  down 
a  street  railway  track  upon  the  streets  of  the  city  and  for  the 
operation  of  the  railway.     Atkinson  v.  Street  Railway,  581. 

LIENS  CONFLICTING,  76,  142,  444. 

LIFE  ESTATE  BY  DEVISE: 

1.  Where  an  estate  is  given  for  life  only,  with  a  power  of  disposition 

or  to  appoint  the  fee  by  deed  or  will,  the  devisee  takes  only  an 
estate  for  life,  unless  there  be  some  manifest  and  general  intent 
of  the  testator  which  would  be  defeated  by  adhering  to  the  par- 
ticular intent.     Long  v.  Waldraven,  337. 

2.  Where  a  testator,  in  one  item  of  his  will,  directed  that  all  of  his 

estate,  real  and  personal,  should  be  given  to  his  wife  during  her 
natural  life,  and  in  a  subsequent  item  declared  "  It  is  my  will 
that,  after  the  death  of  my  wife,  my  estate  shall  be  equally 
divided  between  the  heirs  of  my  brothers  and  sisters,  with  the 
exception  of  one-third  of  my  estate,  which  I  leave  at  the  dis- 
posal of  my  wife,  to  be  left  as  she  may  will":  Held,  that  the 
wife  was  entitled  to  an  estate  for  life  in  all  the  property,  and  to 
dispose  of  one- third  of  it  by  will,  and  the  power  not  being  exer- 
cised as  to  the  third,  the  whole  property,  upon  the  death  of  the 
wife,  vested  in  the  heirs  of  the  testator's  brothers  and  sisters 
per  capita.    Ibid. 

LIMITATIONS,  STATUTE  OF: 

1.  Where  a  mortgage  was  duly  recorded  in  the  proper  county,  the 

fact  that  the  mortgagor,  in  whose  possession  the  property 
remained,  took  it  out  of  the  State  and  sold  it  there,  does  not 
start  the  running  of  the  statute  against  the  mortgagee  or  his 
assignee.     Woody  v.  Jones,  253. 

2.  Payment  on  a  bond  secured  by  mortgage  before  it  goes  out  of 

date,  and  within  ten  years  before  suit  brought,  will  prevent  the 
bar  of  the  statute  of  limitations,  and  a  purchaser  of  the  land  at 
a  mortgage  sale  will  not  be  barred.     Williams  v.  Kerr,  306. 
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8.  A  mortgagor  in  possession  of  land  I. olds  under  the  mortgage,  as 
also  a  purchaser  from  tuch  mortgHgor,  provided  he  had  notice 
of  the  mortgage,  or  if  the  mortgage  was  on  record  at  the  time 
of  the  purchase,  and  a  eeven-years  holding  by  such  mortgagor 
or  his  purchaser  will  not  give  title.     Ibid. 

4.  Where,  in  the  trial  of  an  action  to  recover  land,  it  appeared  that 

the  defendant  purchased  the  land  from  the  mortgagor  within 
less  than  a  year  before  the  mortgagee  brought  suit  to  foreclose 
the  moitgage,  the  trial  Judge  correctly  charged  the  jury  that, 
if  the  defendant  bought  the  land  with  actual  knowledge  of  the 
mortgage,  agreeing  to  assume  the  debt,  he  would  be  in  posses- 
sion under  the  mortgage;  and  further,  that  he  would  not  have 
had  possession  long  enough  to  make  his  title  good  against  the 
mortgagee,  even  if  his  possesion  was  adverse  and  without 
notice.     Ibid. 

5.  The  words  t4 1  propose  to  settle,"  written  in  answer  to  a  letter 

demanding  payment  of  a  note  barred  by  the  lapse  of  time, 
amount  to  an  acknowledgment  or  new  promise  sufficient  to  take 
the  case  out  of  the  operation  of  the  statute  of  limitation*.  Tay- 
lor v.  Miller,  340. 

6.  A  plaintiff  in  a  judgment  on  which  costs  only  are  due,  is  not 

barred  by  s+ciion  155  (8)  from  proper  proceedings  to  enforce  his 
claim,  the  same  being  in  his  favor  and  not  of  the  officers  of  the 
Court.     Cowles  v.  Hall,  359. 

7.  The  limitation  for  the  commencement  of  actions  prescribed  by 

section  155  (9)  is  three  years  from  the  discovery  of  the  mistake, 
and  not  from  the  date  of  the  mistake.    Stubbs  v.  Motz,  458. 

8.  Where,  in  an  action  brought  to  correct  a  mutual  mistake  in  a  set- 

tlement of  accounts,  the  defendant  pleaded  the  statute  of  limi- 
tations, and  it  did  not  appear  in  the  complaint  that  the  mistake 
was  discovered  more  than  three  years  before  suit  brought,  the 
plaintiff  should  have  been  permitted  to  prove,  if  he  could,  that 
such  discovery  was  within  three  years  before  the  commence- 
ment  of  the  action.    Ibid. 

9.  The  possession  by  a  homesteader,  or  one  claiming  under  him,  of 

land  which  has  been  sold  or  held  subject  to  the  homestead  right, 
does  not  become  adverse  so  as  to  start  the  running  of  the  statute 
of  limitations  until  the  purchaser's  right  of  action  and  entry 
accrues  on  the  termination  of  the  exemption.   Ladd  v.  Byrd,  466. 

10.  Where  land  was  sold  in  1868  under  a  judgment  on  an  old  debt, 
no  homestead  being  previously  allotted,  and  in  an  action  for 
possession  by  the  purchaser  it  was  decided  that  the  debtor  was 
entitled  to  a  homestead  in  the  land,  which  he  had  had  allotted 
to  him  after  said  sale,  and  which  he  occupied  until  he  died: 
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Held j  (1)  that  the  purchaser  was  precluded  by  such  adjudication 
from  demanding  possession  until  the  falling  in  of  the  exemp- 
tion, and  hence  the  statute  of  limitations  did  not  begin  to  run 
against  him  until  then;  (2)  that  the  debtor  and  those  claiming 
under  him  were  estopped  from  denying,  as  against  the  creditor 
and  those  claiming  under  him,  that  they  occupied  the  land  in 
dispute  as  a  homestead,  and  not  in  their  assertion  of  a  title 
adverse  to  the  creditor,  so  long  as  the  homestead  right  subsisted. 
Ibid. 

11.  Although  an  action  on  a  note  be  tarred  by  the  statute,  the  lien 

created  by  the  mortgage  given  to  secure  ic  is  not  impaired  by 
the  running  of  the  statute  of  limitations  on  the  debt.  Jenkins 
v.  Wilkinson,  532. 

12.  Where  the  charter  of  a  railroad  provided  that,  in  the  absence  of 

any  contract  with  the  owner,  it  should  be  presumed  that  the 
land  over  which  the  road  runs,  with  a  space  of  100  feet  on  each 
side,  has  been  granted  to  the  corporation,  and  the  corporation 
took  a  deed  for  less  than  100  feet  within  two  years  after  its  com- 
pletion, this  prevented  the  limitation  in  the  charter  from  apply- 
ing, and  the  corporation  got  no  title  to  land  lying  outside  of  the 
deed,  but  within  100  feet  of  the  track,  by  the  laps i  of  the  two 
years.     Dargan  v.  Railroad,  596. 

MANDAMUS: 

Where  a  statute  (section  2751  of  The  Code)  provides  that  an  incor- 
porated town  shall  regulate  the  line  on  deep  water  in  front  of 
the  lands  of  proprietors,  to  enable  the  latter  to  erect  wharves, 
etc.,  thereon,  the  performance  of  such  duty  may  be  compelled 
by  the  Courts.     Wool  v.  Eden  ton,  33. 

MARRIAGE,  186. 

MARRIED  WOMAN,  6.    (See  also  Feme  Covert.) 

1.  A  married  woman  has  an  inchoate  right  or  estate  in  one-third  in 

value  of  all  the  lands  of  which  her  husband  is  possessed  during 
coverture,  but  its  enjoyment  is  postponed  by  the  law  until  his 
death,  and  is  contingent  upon  her  surviving  him;  therefore, 

2.  Where  the  husband's  land  was  sold  under  execution,  the  wife 

cannot,  in  his  lifetime,  have  her  dower  allotted  until  his  death 
before  her.     Qatewood  v.  Tomlinson,  812. 

8.  A  married  woman  engaged  in  merchandising,  by  an  instrument 
signed  by  herself,  under  seal,  with  the  written  assent  of  her 
husband,  duly  probated  upon  her  privy  examination,  and  regis- 
tered, acknowledged  her  indebtedness  to  plaintiff  in  a  certain 
sum  for  goods  sold  and  delivered  to  her,  and  further  declared  as 
follows:  "  And  I  being  a  married  woman  and  being  possessed 
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of  a  separate  estate  of  both  real  and  personal  property,  all  of 
which  is  situated  in  Newbern,  N.  C,  and  desiring  to  secure  the 
payment  of  the  above  sum  to  the  said  parties,  etc.;  now,  there- 
fore, be  it  known  that  I  hereby  convey  to  the  said  parties  afore- 
said, their  heirs  and  assigns,  such  an  interest  in  the  said  separ- 
ate estate,  both  real  and  personal,  as  will  secure  the  payment  of 
the  above  expressed  amount,  hereby  making  the  said  sum  a 
charge  upon  the  said  separate  estate  for  the  purpose  herein 
expressed":  Held,  (1)  that  such  instrument  has  all  the  essential 
elements  of  a  mortgage,  and  is  a  lien  upon  the  separate  personal 
estate  of  the  married  woman  in  Newbern;  (2)  that,  being  a  mort- 
gage, the  words  added  at  the  end  of  the  instrument — *•  hereby 
making  said  6um  a  charge  upon  said  separate  estate" — are  sur- 
plusage and  do  not  invalidate  or  revoke  the  preceding  convey- 
ance as  a  mortgage  and  change  it  into  a  mere  charge  upon  the 
separate  estate,  so  as  to  entitle  the  married  woman  to  her  per- 
sonal property  exemption.    Stroiise  v.  Cohen,  349. 

MAYOR: 

In  addition  to  the  fact  that  the  power  to  punish  for  contempt  is 
inherent  in  all  Courts  and  essential  to  their  existence,  the 
authority  given  in  this  respect  to  Justices  of  the  Peace  by  sec- 
tion 651  of  The  Code  is  extended  to  Mayors  by  section  3818  of 
The  Code,    State  v.  Aiken,  651. 

MEASURE  OF  DAMAGES: 

The  measure  of  liability  of  a  Sheriff  who  delivers  property,  seized  in 
claim  and  delivery  proceedings,  to  the  defendant  without  taking 
a  proper  undertaking  for  its  return,  is  the  delivery  of  the  prop- 
erty to  the  plaintiff  (if  such  delivery  be  adjudged),  with  dam- 
ages for  its  deterioration,  or  (failing  delivery)  the  value  of  the 
property ;  and  to  subject  the  Sheriff  as  surety,  it  is  necessary  to 
show  that  execution  has  been  returned  unsatisfied.  Wells  v. 
Bourne,  82. 

MISJOINDER  OF  PARTIES,  33,  74,  190. 

MISTAKE  : 

1.  After  discovery  of,  statute  of  limitations  begins  to  run.    Stubbs 

v.  Motz,  458. 

2.  Where  there  has  been  no  misrepresentation,  and  where  there  is  no 

ambiguity  in  the  terms  of  the  contract,  a  party  to  it  cannot  be 
allowed  to  evade  the  performance  of  it  by  the  simple  statement 
that  he  has  made  a  mistake.  If,  however,  a  proposal  by  one 
evidently  contains  a  mistake,  the  other  cannot,  by  snapping  at 
it,  be  permitted  to  take  advantage  of  the  error.  Borden  v. 
Railroad,  570. 
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MONEY: 

Inasmuch  as  money  is  the  measure  of  values,  a  charge  in  an  indict- 
ment of  taking  "  (en  dollars  in  money"  is  an  allegation  of  tak- 
ing "the  value  of  ten  dollar?.**  {The  Code,  g  1190.)  State  v. 
Brown,  645. 

MOTION  TO  QUASH  INDICTMENT: 

A  motion  to  quash  a  bill  of  indictment  for  the  disqualification  of  a 
grand  juror,  if  made  before  plea,  will  be  granted  as  a  matter  of 
right,  but  if  made  after  plea  it  may  be  granted  or  not,  in  the 
sound  discretion  of  the  trial  Judge;  and,  in  the  latter  case,  if  the 
motion  be  declined  without  the  assignment  of  any  reason,  it  will 
be  assumed  that  such  discretion  was  exercised,  and  no  appeal 
will  lie.    State  v.  DeOraff,  688. 

MORTGAGE  OF  CHATTELS,  406. 

The  statute  (sec.  1,  ch.  91,  Acts  of  1891)  requiring  the  privy  exami- 
nation of  a  wife  to  be  taken  whenever  her  husband  conveys 
household  or  kitchen  furniture  does  not  apply  to  an  absolute 
sale  of  such  property,  but  only  to  a  conveyance  by  chattel  mort- 
gage or  other  way  by  which  a  lien  can  be  imposed  thereon. 
Kelly  v.  Fleming,  183. 

(Qucere:  Whether  the  provisions  of  the  act  could  be  made  to  apply 
in  case  of  a  chattel  mortgage,  etc.,  by  a  husband,  of  his  own 
household  and  kitchen  furniture,  at  any  rate,  of  such  as  was 
owned  by  him  before  the  passage  of  the  act.) 

MORTGAGE,  349. 

1.  Where  a  husband  mortgages  his  property  for  his  debt,  and  in  the 

same  mortgage  the  wife  conveys  her  own  separate  property  as 
security  for  the  eame  debt,  her  property  60  conveyed  will  be 
treated  in  all  respects  as  a  surety,  and  will  be  discharged  by  any- 
thing that  would  discharge  a  surety  or  guarantor  who  was  per- 
sonally liable.    Hinton  v.  Qreenleaf,  6. 

2.  Registration  of  a  mortgage  is  not  sufficient  notice  to  prevent  the 

operation  of  an  estoppel  in  pais.    Morris  v.  Herndon,  236. 

8.  Where  B,  the  owner  of  a  second  mortgage,  induced  A,  a  first 
mortgagee,  to  take  another  mortgage  on  the  same  property  to 
secure  the  same  indebtedness,  thereby  giving  to  the  second 
mortgage  a  legal  priority  over  the  new  mortgage,  A  having  no 
actual  notice  of  B's  lien:  Held,  that  B  was  not  a  mere  silent  by- 
stander, but  a  participant  in  the  transaction,  and  he  cannot  be** 
permitted  to  retain  the  advantage  obtained  under  such  circum- 
stances.    Ibid. 
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4.  When  the  mortgagor  of  property  is  left  in  possession,  he  or  his 

vendee  holds  it  for  the  mortgagee,  and  his  possession  does  not 
become  adverse  so  as  to  set  the  statute  of  limitations  in  motion 
until  condition  broken.     Woody  v.  Jones,  253. 

5.  Where  a  mortgage  was  duly  recorded  in  the  proper  county,  the 

fact  that  the  mortgagor,  in  whose  possession  the  property 
remained,  took  it  out  of  the  State  and  sold  it  there,  does  not 
start  the  running  of  the  statute  against  the  mortgagee  or  his 
assignee.    I  bid. 

6.  A  mortgage  on  property  being  duly  registered,   the  legal  title 

passes  to  the  mortgagee,  and  a  levy  and  sale  of  the  property  to 
satisfy  taxes  due  by  the  mortgagor  do  not  carry  the  title  to  the 
purchaser  divested  of  the  lien  of  the  mortgage.     Ibid. 

7.  A  provision  in  a  mortgage  which  contains  no  power  of  sale,  that, 

after  default  in  payment  of  the  debt,  the  mortgagee  may  take 
possession  of  the  land  and  receive  the  rents  until  the  rights  of 
the  parties  shall  be  fully  adjusted  "  according  to  law,"  does  not 
prevent  the  mortgagee  from  seeking  a  sale  of  the  land  under  a 
decree  of  foreclosure.    Stewart  v.  Bardin,  277. 

8.  Where  it  was  stipulated  in  a  mortgage  securing  a  note  bearing 

interest  at  six  per  cent,  per  annum,  that  after  default  in  pay- 
ment of  the  note  the  maker  should  pay  eight  per  cent,  per 
annum  during  the  continuance  of  such  default:  Held,  in  an 
action  to  foreclose  the  mortgage,  that  the  plaintiff  is  entitled  to 
recover  the  debt,  with  eight  percent,  interest  after  maturity,  as 
provided  in  the  mortgage.     Pass  v.  Shine,  284. 

9.  Payment  on  a  bond  secured  by  mortgage  before  it  goes  out  of 

date,  and  within  ten  years  before  suit  brought,  will  prevent  the 
bar  of  the  statute  of  limitations,  and  a  purchaser  of  the  land  at 
a  mortgage  sale  will  not  be  barred.     Williams  v.  Kerr,  306. 

10.  Where  land  is  sold  on  credit,  and  a  mortgage  is  executed  by  the 

vendee  to  the  vendor  upon  the  property  to  secure  payment  of 
the  installments,  the  vendor,  as  mortgagee,  has  the  right  of 
possession.  Hence  it  is  competent  for  the  parties  to  contract 
that  the  possession  shall  be  held  by  the  purchaser  till  payment 
made,  and  that  in  consideration  thereof  the  relation  of  the  par- 
ties shall  be  that  of  landlord  and  tenant.  Such  contract  not 
being  oppressive,  nor  against  public  policy  nor  any  statute,  the 
Courts  cannot  restrict  the  freedom  of  contract  by  declaring  it 
invalid.     Crinkley  v.  Egerton,  444. 

11.  In  such  case  the  landlord's  lien  for  rent  takes  priority  of  a  mort- 

gage for  advancements,  especially  when  the  parties  contract 
that  the  landlord's  lien  for  rent  shall  be  retained.     Ibid. 
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12.  Although  an  action  on  a  note  be  barred  by  the  statute,  the  lien 
created  by  the  mortgage  given  to  secure  it  is  not  impaired  by 
the  running  of  the  statute  of  limitations  on  the  debt.  Jenkins 
v.  Wilkinson,  532. 

13.  Where  a  note  was  made  payable  to  "J.,  cashier,"  and  collateral 
security  delivered  to  him,  he  being  a  member  and  cashier  of  the 
firm  of  "  C.  &  J."  the  owners  of  the  debt,  an  action  for  the  fore- 
closure of  the  mortgage  security  was  properly  brought  in  the 
name  of  the  cashier,  he  being  the  holder  of  the  collateral  as 
trustee  for  the  firm.    Ibid, 

MORTGAGED  PROPERTY: 

Proceeds  of  sale  of,  how  applied.     Bonner  v.  Styron,  30. 

MORTGAGOR  AND  MORTGAGEE,  321. 

1.  While  a  mortgagee  must  apply  the  proceeds  of  any  part  of  mort- 

gaged property  on  the  mortgage  debt,  if  the  mortgagor  instructs 
him  so  to  do,  or  if  no  instructions  are  given  and  he  is  not  at 
liberty  of  his  own  accord  to  apply  such  proceeds  on  another 
debt,  yet,  if  the  mortgagor  consents  or  directs  that  such  appli- 
cation shall  be  made,  and  it  is  so  made,  the  mortgagor  cannot  be 
allowed  to  say  that  an  application  of  his  money  made  at  his 
request  or  on  his  demand  was  a  misapplication.  Bonner  v. 
Styron,  30. 

2.  When  the  mortgagor  of  property  is  left  in  possession,  he  or  his 

vendee  holds  it  for  the  mortgagee,  and  his  possession  does  not 
become  adverse  so  as  to  set  the  statute  of  .limitations  in  motion 
until  condition  broken.     Woody  v.  Jones,  253. 

3.  Where  a  mortgage  was  duly  recorded  in  the  proper  county,  the 

fact  that  the  mortgagor,  in  whose  possession  the  property 
remained,  took  it  out  of  the  State  and  sold  it  there,  does  not 
start  the  running  of  the  statute  against  the  mortgagee  or  his 
assignee.     Ibid. 

4.  A  mortgagor  in  possession  of  land  holds  under  the  mortgage,  as 

also  a  purchaser  from  such  mortgagor,  provided  he  had  notice 
of  the  mortgage,  or  if  the  mortgage  was  on  record  at  the  time 
of  the  purchase,  and  a  seven-years  holding  by  such  mortgagor 
or  his  purchaser  will  not  give  title.     Williams  v.  Kerr,  306. 

5.  Where,  in  the  trial  of  an  action  to  recover  land,  it  appeared  that 

the  defendant  purchased  the  land  from  the  mortgagor  within 
lees  than  a  year  before  the  mortgagee  brought  suit  to  foreclose 
the  mortgage,  the  trial  Judge  correctly  charged  the  jury  that, 
if  the  defendant  bought  the  land  with  actual  knowledge  of  the 
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mortgage,  agreeing  to  assume  the  debt,  he  would  be  in  posses- 
sion under  the  mortgage,  and  further,  that  he  would  not  have 
had  possession  long  enough  to  make  his  title  good  against  the 
mortgagee,  even  if  his  possession  was  adverse  and  without 
notice.     76  id. 

MUNICIPAL  CORPORATION: 

1.  Where  a  statute  (section  2751  of  Tlxe  Code)  provides  that  an  incor- 

porated town  shall  regulate  the  line  on  deep  water  in  front  of 
the  lands  of  proprietors,  to  enable  the  latter  to  erect  wharves, 
etc.,  thereon,  the  performance  of  such  duty  may  be  compelled 
bv  the  Courts.     Wool  v.  Edenton,  33. 

2.  City  authorities  are  empowered  to  issue  license  for  the  laying 

down  a  street  railway  track  upon  the  streets  of  the  city,  and  for 
the  operation  of  the  railway.    Atkinson  v.  Railway  Co.,  581. 

MUNICIPAL  RECORDS:    See  Evidence. 

MURDER: 

1.  A  bill  of  indictment  following  the  form  authorized  by  chapter  58, 

Acts  of  1887,  and  using  the  words  "feloniously,  wilfully  and  of 
malice  aforethought,"  charges  a  wilful,  deliberate  and  premedi- 
tated killing,  which,  according  to  section  1,  chapter  85  of  the 
Acts  of  1893,  is  murder  in  the  first  degree,  and,  as  the  highest 
crime  is  charged,  the  law  permits  a  verdict  of  guilty  of  this 
crime,  or  of  murder  in  its  second  degree  or  of  manslaughter. 
State  v.  Qilchrixt,  673. 

2.  In  such  case,  it  being  in  the  power  of  a  jury  to  render  either  one 

of  three  verdicts,  it  is  as  if  there  were  three  counts  in  the  bill, 
and  it  is  settled  that,  where  there  are  various  counts  in  an  indict- 
ment, and  testimony  is  offered  as  to  one  count  only,  and  there 
is  a  general  verdict  of  guilty,  the  verdict  will  be  presumed  to 
have  been  rendered  upon  the  count  to  which  the  evidence  was 
applicable.    1  bid, 

3.  In  the  trial  of  an  indictment  following  the  form  authorized  by 

chapter  58,  Acts  of  1887,  and  charging  that  the  accused  "  feloni- 
ously, wilfully  and  with  malice  aforethought  did  kill  and  mur- 
der," etc.,  the  evidence  was  that  the  accused  and  deceased  had 
quarreled  and  that  the  latter  had  ma^e  threats,  and  the  only 
evidence  as  to  the  manner  of  killing  was  that  the  accused  had 
concealed  himself  and  waylaid  the  deceased,  striking  him,  as  he 
passed,  on  the  head  with  an  axe,  and  killing  him  instantly.  The 
Court  charged  that  the  crime  was  murder  or  nothing,  and  the 
jury  found  accused  guilty  of  the  felony  and  murder  in  the  man- 
ner and  form  as  charged  in  the  bill  of  indictment:  Held,  that, 
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upon  the  evidence,  only  a  verdict  of  guilty  in  the  first  degree 
wa9  warranted,  and  the  general  verdict  was  in  response  to  the 
charge  of  murder  in  the  first  degree  and  determined  the  degree 
in  accordance  with  the  Act  of  1893.    State  v.  Gilchrist,  673. 

4.  On  the  trial  of  a  prisoner  charged  with  murder,  not  as  an  acces- 

sory before  or  after  the  fact,  but  as  a  co-principal,  it  was  not 
error  in  the  Court  to  charge  the  jury,  that  in  determining  the 
fact  whether  the  prisoner  was  an  aider  or  abetter  in  the  murder, 
and  therefore  guilty  in  the  second  degree,  they  should  not  be 
influenced  by  the  fact  that  another,  charged  with  the  murder, 
had  been  previously  acquitted.    State  v.  Whitt,  716. 

5.  Although  a  conversation  which  took  place  between  a  witnepj  and 

deceased  immediately  after  the  latter  was  fatally  wounded,  in 
which  he  described  the  number  and  location  of  his  wounds  and 
the  character  of  his  sufferings,  and  stated  his  belief  that  he  was 
killed  (it  being  in  evidence  that  deceased  died  within  forty-eight 
hours  after  the  wounds  were  inflicted),  was  not  a  part  of  the  res 
(jestce,  yet  it,  as  well  as  the  statement  of  what  the  deceased  said 
about  the  transaction,  would  have  been  competent  as  dying 
declatationp.    Ibid. 

6.  In  such  case,  testimony  as  to  the  statement  of  the  deceased  con- 

cerning his  wounds  and  suffering  (the  character  of  the  former 
being  proved  otherwise,  and  it  not  being  seriously  controverted 
that  they  caused  the  death)  could  not  prejudice  a  prisoner  on 
trial  for  the  killing.  Besides,  such  statements,  not  containing 
any  reference  to  the  transaction  in  which  the  wounds  were 
received,  were  competent  as  natural  evidence.    Ibid. 

7.  The  use  of  a  deadly  weapon  is  proof  of  malice,  for  which  one 

charged  with  murder  must  show  excuse  or  mitigation;  hence, 
where  the  killing  of  a  person  was  admitted  or  conclusively 
shown  to  have  been  done  by  the  prisoner,  a  prayer  for  an 
instruction  to  the  jury  that,  if  the  facts  of  the  homicide  are  in 
doubt  "  and  the  jury  are  unable  to  say  how  the  deceased  came 
to  his  death  and  undtr  what  circumstances,  the  jury  will  render 
a  verdict  of  '  not  guilty,' "  was  properly  refused  as  inapplicable 
to  the  facts.    State  v.  Rollins,  722. 

8.  While,  if  the  fact  of  killing  by  one  on  trial  for  murder  is  in  doubt, 

it  would  be  proper  to  instruct  the  jury  that  *•  if  there  is  a  reason- 
able hypothesis,  supported  by  the  evidence,  which  id  consistent 
with  the  prisoner's  innocence,  then  it  is  the  duty  of  the  jury  to 
acquit/'  yet,  where  the  killing  by  the  prisoner  is  admitted  or 
conclusively  proven,  such  an  instruction  is  not  permissible  as  to 
matters  of  excuse  or  mitigation,  the  burden  of  proving  which  is 
upon  the  prisoner.     Ibid. 
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NATURAL  EVIDENCE,  716. 
NEGLIGENCE  OF  GUARDIAN,  102. 

NEGLIGENCE  OF  JAILER: 

1.  In  the  trial  of  an  indictment  against  a  jailer  for  the  escape  cf  a 

prisoner  in  his  custody,  it  is  not  necessary  to  prove  negligence 
on  his  part,  since  that  is  implied,  and  the  burden  is  upon  the 
defendant  in  such  case  to  show  that  the  escape  was  not  with  his 
consent  or  through  his  negligence.     State  v.  Lewis.  622. 

2.  Where,  in  the  trial  ( f  a  jailer  indicted  for  the  escape  of  a  prisoner, 

it  appeared  that  he  had  entrusted  some  of  the  keys  to  an  assist- 
ant, who,  according  to  the  testimony,  connived  at  the  escape, 
the  trial  Judge  properly  instructed  the  jury  that  the  only  ques- 
tion was  whether  the  defendant  had  exercised  due  care  in  the 
employment  of  his  assistant.     Ibid. 

NEGLIGENCE: 

1.  Where  a  person  is  injured,  while  walking  on  a  railroad  track,  by 

an  engine  that  he  might  have  seen  by  looking,  the  law,  as  a  rule, 
imputes  the  injury  to  his  own  negligence.   Syme  v.  Railroad,  558. 

2.  Where  an  engineer  has  no  reason  to  think  a  person  walking  on  a 

railroad  track  in  front  of  a  locomotive  is  other  than  one  pos- 
sessed of  all  the  usual  powers  of  mind  and  body,  he  is  warranted 
in  assuming  that  he  will  step  off  the  trHck  and  avoid  a  collision. 
Ibid. 

8.  It  is  the  duty  of  a  railroad  company  to  remove  such  growth,  whether 
of  shrubs,  trees  or  grain,  as  is  calculated  to  obstruct  the  view  of 
its  engineers,  to  the  outward  bank  of  the  side  ditches  of  its  road- 
bed; and  when,  by  reason  of  such  growth  between  the  track 
and  the  side  drain,  a  horse  was  concealed  from  the  view  of  the 
engineer  and  got  upon  the  track  in  front  of  the  moving  train 
and  was  killed,  the  railroad  company  was  negligent  and  liable, 
although,  after  seeing  the  horse  on  the  track,  the  engineer  did  all 
he  could  to  avoid  the  collision.     Ward  v.  Railroad,  566. 

NEGRO  BLOOD: 

While  in  doubtful  cases  only  an  expert  would  be  qualified  to  testify, 
from  the  appearance  of  a  person,  as  to  the  exact  proportions  in 
which  white  and  negro  blood  are  intermingled  in  bis  veins,  it  is 
competent  to  show,  by  other  than  expert  testimony  and  by  the 
appearance  of  a  person,  his  color  and  other  physical  qualities, 
that  such  person's  parent  was  a  negro  of  full  blood,  Hare  v. 
Board  of  Education,  9. 
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NEWLY  DISCOVERED  TESTIMONY: 

The  granting  of  a  new  trial  upon  newly  discovered  testimony  is,  in 
the  absence  of  gross  abuse,  within  the  discretion  of  the  trial 
Judge,  and  a  refusal  to  exetcise  such  discretion  is  not  reviewa- 
ble upon  appeal.  Such  discretion  will  not  be  exercised  where 
the  new  testimony  is  merely  cumulative  or  only  tends  to  contra- 
dict or  discredit  the  opposing  witness;  hence,  where  the  newly 
discovered  evidence  upon  which  a  new  trial  was  asked  by  the 
prisoner  was  that  a  witness  for  the  State  had,  before  trial,  spoken 
in  hostile  terms  of  the  prisoner  and  wished  for  his  conviction, 
the  discretion  of  the  Judge  was  properly  exercised  by  refusing 
the  motion.    State  v.  DeQroff,  688. 

NEW  PROMISE: 

The  words  "  I  propose  to  settle,"  written  in  answer  to  a  letter  demand- 
ing payment  of  a  note  barred  by  the  lapse  of  time,  amount  to 
an  acknowledgment  or  new  promise  sufficient  to  take  the  case 
out  of  the  operation  of  the  statute  of  limitations.  Taylor  v. 
Miller,  340. 

NEW  TRIAL: 

1.  The  granting  of  a  new  trial  upon  newly  discovered  testimony  is, 

in  the  absence  of  gross  abuse,  within  the  discretion  of  the  trial 
Judge,  and  a  refusal  to  exercise  such  discretion  is  not  reviewa- 
ble upon  appeal.  Such  discretion  will  not  be  exercised  where 
the  new  testimony  is  merely  cumulative  or  only  tends  to  contra- 
dict or  discredit  the  opposing  witness;  hence,  where  the  newly 
discovered  evidence  upon  which  the  new  trial  was  asked  by  the 
prisoner  was  that  a  witness  for  the  State  had,  before  trial,  spoken 
in  hostile  terms  of  the  prisoner  and  wished  for  his  conviction, 
the  discretion  of  the  Judge  was  properly  exercised  by  refusing 
the  motion.    State  v.  DeGraff,  688. 

2.  Where  the  facts  are  not  found  by  the  trial  Judge  and  spread  upon 

the  record,  affidavits  of  grounds  for  a  new  trial  cannot  be  con- 
sidered in  this  Court  in  reviewing  the  refusal  of  the  motion. 
I  bid. 

NOTE? 

1.  A  note  may  be  transferred  by  delivery  and  without  endorsement, 

the  transferee  becoming  the  equitable  owner  thereof.  Jenkins 
v.  Wilkinson,  532. 

2.  A  note  being  the  principal  thing  and  the  mortgage  securing  it  the 

incident  or  accessory,  the  transfer  of  the  note  carries  with  it  the 
security  without  any  formal  assignment  or  delivery  or  mention, 
even,  of  the  latter.     Ibid. 
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8.  Although  an  action  on  the  note  be  barred  by  the  statute,  the  lien 
credited  by  the  mortgage  given  to  secure  it  is  not  impaired  by 
the  running  of  the  statute  of  limitations  on  the  debt.    Ibid. 

NOTICE : 

1.  All  parties  to  a  reference,  either  to  arbitration  or  under  The  Code, 

are  entitled  to  notice  of  the  time  and  place  of  hearing.  Grimes 
v.  Brown,  154. 

2.  Registration  is  not  sufficient  notice  to  prevent  the  operation  of  an 

estoppel  inpais;  if  ever  permitted  to  have  such  effect,  such  con- 
structive notice  applies  only  where  the  conduct  creating  the 
alleged  estoppel  i a. mere  silence  and  not  an  affirmative  act  or 
word.    Morris  v.  Herndon,  23(5. 

3.  Where  B,  the  owner  of  a  second  mortgage,  induced  A,  a  first 

mortgagee,  to  take  another  mortgage  on  the  same  property  to 
secure  the  same  indebtedness,  thereby  giving  to  the  second 
mortgage  a  legal  priority  over  the  new  mortgage,  A  having  no 
actual  notice  of  B's  lien :  Held,  that  B  was  not  a  mere  silent 
bystander,  but  a  participant  in  the  transaction,  and  he  cannot 
be  permitted  to  retain  the  advantage  obtained  under  such  cir- 
cumstances.    Ibid. 

NOTICE  OF  JUSTIFICATION  OF  BAIL: 

A  Sheriff  who  accepts  an  insufficient  undertaking  in  arrest  and  bail 
proceedings,  or  who,  after  exceptions  filed  thereto  by  the  plain- 
tiff, fails  to  give  notice  of  the  time  when  and  the  place  where 
the  bail  will  justify,  is  liable  as  special  bail  to  the  plaintiff,  and 
he  will  not  be  exonerated  from  liability  by  the  fact  that  he  acted 
in  good  faith  in  taking  the  insufficient  bond,  or  by  the  fact  that 
the  plaintiff  was  near  by  and  knew  what  was  going  on  when  an 
alleged  justification  was  being  made  by  the  surety.  Hotoell  v. 
Jones,  429. 

NOTICE  OF  MOTION  FOR  ALIMONY  : 

1.  The  fact  that  the  notice  of  a  motion  for  alimony  pendente  lite 

duly  served  upon  the  defendant  did  not  specify  the  time  of  hear- 
ing, will  not  invalidate  the  order  allowing  the  same,  it  having 
been  heard  at  a  term  of  Court  at  which  the  cause  stood  regu- 
larly for  trial.    Zimmerman  v.  Zimmerman,  432. 

2.  Application  for  alimony  can  be  made  by  a  motion  in  the  cause, 

and  a  defendant  i*  fixed  with  notice  thereof.  It  is  only  when 
made  out  of  term  that  a  notice  is  necessary.     Ibid. 
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OBSTRUCTIONS  ON  RAILROAD  RIGHT-OF-WAY,  566. 

OFFICER: 

1.  An  officer  clothed  with  judicial  functions  cannot  delegate  the 

discharge  of  the  same  to  a  deputy.    Piland  v.  Taylor,  1. 

2.  Proof  of  the  official  character  of  an  officer  taking  an  acknowledg- 

ment of  a  deed  is  not  necessary  to  give  it  validity  in  the  absence 
of  any  statute  requiring  such  proof,  if  the  certificate  is  in  due 
form  and  purports  to  be  made  by  an  officer  authorized  by  law 
to  take  acknowledgments,  etc.  Therefore  the  certificate  of  pro- 
bate of  a  deed  by  a  deputy  clerk  expressly  authorized  by  statute 
to  take  acknowledgments,  elc,  the  deed  having  been  duly  regis- 
tered, was  prima  facie  evidence  of  his  appointment  and  qualifi- 
cation, and  it  was  error  to  exclude  the  deed  as  evidence  on  the 
ground  that  the  signature  of  the  deputy  clerk  was  not  a  suf- 
ficient evidence  of  his  official  character.     Ibid. 

OFFICER  MAKING  ARREST: 

1.  Where  a  person  is  lawfully  under  arrest,  and  another  attempts  to 

rescue  him,  the  officer  in  resisting  such  arrest  is  justified  in  using 
such  force  as  would  ordinarily  be  considered  excessive,  provided 
he  acts  in  good  faith  and  without  malice.     State  v.  Rollins,  722. 

2.  But  where  an  officer,  having  lawfully  arrested  a  person,  and  in 

resisting  an  attempted  rescue  uses  such  signal  force  that  death 
id  caused  thereby,  there  is  no  presumption  of  law  that  he  acted 
without  malice  and  in  good  faith,  i.  e.,  without  excess  of  force; 
it  being  for  the  jury  to  judge  of  the  reasonableness  of  the  force 
used,  and  for  the  defendant  to  show  matter  of  excuse  or  mitiga- 
tion.    Ibid. 

3.  Good  faith  and  want  of  malice  apply  as  to  extent  of  force  used 

by  an  officer  in  resisting  a  rescue  of  a  prisoner,  when  the  arrest 
is  legal,  but  do  not  validate  an  illegal  arrest;  hence,  when  a  per- 
son submits  to  arrest  and  rescue  is  attempted,  the  officer  may 
not  resist  such  rescue  or  use  such  force  as  is  necessary  to  prevent 
the  rescue  if  the  original  arrest  was  unlawful.    Ibid. 

4.  When  a  person  is  lawfully  in  the  custody  of  an  officer  and  a  res- 

cue is  attempted,  the  officer  may  arrest  the  person  attempting 
the  rescue  and  may  use  such  force  as  is  necessary.    Ibid. 

5.  On  the  trial  of  a  policeman  for  murder,  the  Court  charged  that 

an  officer  may  arrest  without  warrant  for  a  breach  of  the  peace 
committed  in  his  presence,  but  that  he  must,  unless  a  known 
officer,  notify  the  person  that  he  is  an  officer,  and  if  he  fail  to  do 
so,  especially  on  demand,  the  arrest  is  illegal  and  may  be  law- 
fully resisted  by  the  person  arrested;  and  if  the  person  making 
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the  arrest  kill  any  one  of  those  resisting  it,  he  would  be  guilty 
of  murder  unless  excessive  force  was  used  by  those  resisting  it, 
in  which  latter  case  he  would  be  guilty  of  manslaughter:  Held, 
that  the  instruction  was  proper  and  not  objectionable  as  express- 
ing an  opinion  that  defendant  was  or  was  not  a  known  officer. 
I  bid. 

6.  On  the  trial  of  a  policeman  for  murder  of  a  person  attempting  a 
rescue  of  another  under  arrest,  the  Court  charged  the  jury  that 
"  where  the  arrest  is  made  legally,  by  a  lawful  officer,  he  may 
use  the  amount  of  force  necessary  to  prevent  an  escape  or  res- 
cue, and  no  more,  and  if  he  use  excessive  force  and  death  results, 
he  is  guilty  of  manslaughter;  but  if  excessive  force  is  used  and 
he  intentionally  slays  the  person  resisting  arrest  or  attempting 
the  rescue,  he  is  guilty  of  murder":  Held,  that  while  it  would 
have  been  proper  for  the  Judge  to  add  that  what  would  be 
excessive  force  in  an  individual  in  an  ordinary  encounter  might 
not  be  so  in  an  officer  resisting  the  escape  or  rescue  of  a  prisoner, 
yet  the  omission  to  so  charge  when  not  asked  to  do  so  was  not 
error.  An  officer  is  not  clothed  with  authority  to  judge  arbitra- 
rily of  (he  necessity  for  killing,  but  that  is  a  matter  which  the 
jury  must  judge  in  each  instance.     Ibid.' 

OUSTER  OF  CO-TENANT: 

A  party  in  possession  of  land  as  tenant  in  common  with  another  can- 
not acquire  title  as  to  the  interest  of  the  other  tenant  in  common 
by  seven  years  adverse  possession  with  color  of  title,  since  it 
requires  twenty  years  of  such  possession  to  amount  to  an  ouster 
of  the  co-tenant.  And  it  makes  no  difference  whether  the 
defendant  in  an  action  to  recover  possession  of  land  is  a  rightful 
co-tenant  or  not,  for  the  plaintiff  must  show  title  against  the 
world.     Lenoir  v.  Mining  Company,  513. 

OWNERSHIP  OF  STREETS,  611. 

PARENT  AND  CHILD: 

A  conveyance  by  a  parent  to  a  child  is  not  presumptively  fraudulent, 
except  in  case  of  a  voluntary  conveyance  or  one  upon  an  insuffi- 
cient consideration,  the  parent  being  in  embarrassed  circum- 
stances.   Kelly  v.  Fleming,  133. 

PAROL  EVIDENCE: 

Parol  evidence  is  admissible  to  rebut  a  resulting  trust,  but  the  burden 
is  upon  the  nominal  purchaser,  who  must  establish  by  sufficient 
testimony  that  it  was  intended  that  he  should  take  a  beneficial 
interest.    Summers  v.  Moore,  394. 
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PARTIES: 

1.  Every  person  interested  in  any  way  in  land  sought  to  be  con- 

demned for  railroad  right-of-way,  should  be  made  a  party  to  the 
proceedings.    Hill  v.  Mining  Company,  259. 

2.  If,  when  a  deed  previously  withheld  from  record  is  filed  for  reg- 

istration, there  is  a  suit  pending  affecting  the  land,  the  holder  of 
such  deed  is  a  purchaser  pendente  lite,  and  is  bound  by  a  decree 
in  such  suit  as  effectually  as  if  a  party  to  the  action.  Williams 
v.  Kerr,  806. 

8.  Subsequent  incumbrancers,  while  proper  partie3  to  a  suit  for  fore- 
closure of  a  mortgage,  are  not  necessary  parties.    Ibid. 

4.  Where,  at  the  call  of  a  case  for  trial  in  the  Court  below,  it  ap- 

peared that  the  plaintiff  was  willing  to  proceed  without  certain 
mortgagees  of  defendant  being  made  parties,  and  that  defend- 
ants had  excepted  to  a  former  order  of  the  Court  directing  such 
mortgagees  to  be  made  parties,  and  that  the  validity  of  the  mort- 
gages could  not  be  affected  by  the  result  of  the  trial,  it  was  a 
matter  entirely  within  the  discretion  of  the  trial  Judge  to  deter- 
mine whether  or  not  the  cause  should  be  tried  before  some  of 
the  mortgagees  were  brought  in.    Shober  v.  Wheeler,  870. 

5.  While  an  arbitrator  in  a  submission,  under  a  rule  of  Court,  has  a 

limited  power  to  make  amendments,  it  does  not  extend  to  the 
making  of  new  parties  and  when  such  are  made  without  the 
consent  of  all  parties  the  award  will  be  set  aside.  Williams  v. 
Justice,  502. 

6.  Where  a  note  was  made  payable  to  "J.,  cashier,"  and  collateral 

delivered  to  him,  he  being  a  member  and  cashier  of  the  firm  of 
"C.  &  J.,"  the  owners  of  the  debt,  an  action  for  the  foreclosure 
of  the  mortgage  security  was  properly  brought  in  the  name  of 
the  cashier,  he  being  the  holder  of  the  collateral  as  trustee  for 
the  firm.    Jenkins  v.  Wilkinson,  532. 

PARTNERSHIP: 

If  persons  who  are  not  partners  agree  to  share  the  profits  and  loss, 
or  the  profits,  of  one  particular  transaction  or  adventure,  they 
become  partners  as  to  that  particular  transaction  or  adventure, 
but  not  as  to  anything  else.    Jeter  v.  Burgwyn,  157. 

PARTNERSHIP  OVERDRAFT  ON  BANK: 

Although  a  bank  may  recover  from  any  partner  the  overdraft  of  the 
partnership  in  an  independent  action,  or  may  plead  it  as  a  coun- 
terclaim in  a  suit  by  puch  partner  to  recover  his  individual 
deposit,  yet  the  bank  may  not  charge  up  such  overdraft  against 
the  partner's  individual  account.     Adams  v.  Bank,  332. 
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PAUPER  APPEAL: 

Under  the  statute  (chapter  161,  Acts  of  1889)  it  is  not  necessary  that 
there  should  be  at  the  time  of  the  trial  an  intimation  by  the  dis- 
satisfied party  that  he  desires  to  appeal,  it  being  a  sufficient  indi- 
cation of  his  desire  at  the  time  of  the  trial  if  he  fulfills  the 
requirements  of  the  statute  within  the  time  prescribed  by  law. 
Russell  v.  Hearne,  361. 

PAYMENT  BY  INSTALLMENTS: 

Where  a  note,  secured  by  chattel  mortgage,  is  payable  by  install- 
ments, and  some,  though  not  all,  of  the  installments  are  due,  an 
action  for  the  possession  of  the  property  and  for  judgment  on 
the  installments  due,  is  not  premature,  since  the  mortgagee  is 
entitled  to  have  the  possession  of  the  property  to  be  applied  on 
the  overdue  installments.    Kiger  v.  Harmon,  406. 

PAYMENT  ON  NOTE  AS  A  CREDIT: 

1.  The  mere  endorsement  of  a  credit  on  a  note  by  the  holder  (even 

though  supported  by  a  counter-claim  in  favor  of  the  debtor)  will 
not  have  the  effect  of  reviving  the  liability  on  a  note  barred  by 
the  lapse  of  time,  but  only  an  actual  payment  made  and  received 
as  such.     Young  v.  Alford,  130. 

2.  To  make  specific  articles  a  payment  they  must  be  received  as  pay- 

ments or,  by  subsequent  agreement,  applied  as  payments.  Ibid. 

PAYMENT,  PARTIAL;  EFFECT  OF: 

Payment  on  a  bond  secured  by  mortgage  before  it  goes  out  of  date, 
and  within  ten  years  before  suit  brought,  will  prevent  the  bar  of 
the  statute  of  limitations,  and  a  purchaser  of  the  land  at  a  mort- 
gage sale  will  not  be  barred.     William*  v.  Kerr,  306. 

PEDDLER: 

1.  A  "  peddler"  is  one  who  sells  and  delivers  the  identical  goods  he 

carries  about  with  him.    State  v.  Lee,  681. 

2.  One  who  sells  ranges,  etc.,  by  sample  and  by  taking  orders  for 

goods  to  be  thereafter  delivered  and  paid  for,  is  not  indictable 
for  failure  to  pay  the  tax  imposed  upon  the  business  of  peddling 
ranges,  etc.,  by  section  28,  chapter  294,  Acts  of  1893.    Ibid. 

PENALTY: 

The  right  to.  recover  penalty  for  false  return  of  Sheriff  may  be 
defeated  after  suit  brought  for  the  same  by  an  amendment  of 
the  return  so  as  to  make  it  speak  the  truth.  Stealman  v.  Green- 
woody  355. 

PENSION  TAX:  8ee  Taxes  and  Taxation. 
53 
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PERJURY: 

The  averments  of  an  indictment  charging  that  defendant  did  unlaw- 
fully commit  perjury  on  the  trial  of  a  certain  action  in  a  certain 
Court  by  falBely  asserting  on  oath,  "in  substance,  as  follows 
(here  setting  out  the  alleged  false  testimony);  said  defendant 
knowing  the  said  statement  to  be  false,  against  the  form  of  the 
statute,"  etc.,  are  sufficient  and  in  compliance  with  the  form 
prescribed  by  the  Act  of  1889.    State  v.  Thompson,  638. 

PERSONAL  PROPERTY: 

1.  A  bill  of  eale  absolute,  and  not  intended  as  a  security,  is  not 

invalid  as  to  creditors  of  the  grantor,  although  the  delivery  of 
the  property  conveyed  by  it  is  made  after  the  levy  of  an  attach- 
ment by  such  creditors.    Kelly  v.  Fleming,  183. 

2.  Pereonal  property,  when  cold  under  execution,  should  be  present 

at  the  sale  and  in  the  possession  of  the  officer,  so  that  immediate 
delivery  may  le  made  to  the  purchaser.  These  requirements 
will  be  met,  however,  if  the  property  is  in  plain  view,  or  so  near 
that  it  can  be  personally  inspected  by  all  present  at  the  sale  who 
may  choose  to  examine  it.    Alston  v.  Morphew,  460. 

PERSONAL  PROPERTY  EXEMPTION: 

The  designation  of  an  irregular  method  of  either  setting  apart  the 
homestead  or  appraising  personal  property  reserved  by  assignors 
in  a  deed  of  assignment  does  not  vitiate  the  instrument  or  taint 
it  with  fraud.  Therefore,  where  the  assignors  reserved  from  the 
operation  of  a  deed  of  assignment  the  exemptions  "  allowed  by 
law,"  the  use  of  the  words  "  to  be  set  apart  by  the  party  of  the 
second  part"  was  neither  conclusive  nor  presumptive  evidence  of 
fraud.    Davis  v.  Smith,  94. 

PLEA  OF  GUILTY,  APPEAL  FROM  JUDGMENT  ON: 

Where  a  defendant  pleads  guilty,  his  appeal  from  a  judgment  thereon 
cannot  call  into  question  the  facts  charged,  nor  the  regularity 
and  correctness  of  the  proceedings,  but  brings  up  for  review  only 
the  question  whether  the  facts  charged,  and  admitted  by  the  plea, 
constitute  an  offence  under  the  laws  and  Constitution.  State  v. 
Warren,  683. 

PLEADING: 

1.  Where  in  an  action  against  a  town  corporation  to  compel  it  to 
regulate  the  line  of  deep  water  in  front  of  plaintiff's  land,  the 
complaint  alleged  that  the  defendant  did  undertake  to  locate  the 
line,  but  that  said  line  did  not  extend  to  the  deep  water,  nor  did 
it  regulate  the  deep-water  line  as  required  by  law.  a  demurrer 
by  defendant  that  it  appears  from  the  complaint  that  the  defen- 
dant had  fully  performed  its  duty  in  the  premises  was  properly 
overruled.     Wool  v  Edenton,  33. 
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2.  The  joinder  of  unnecessary  parties  in  an  action  is  not  a  ground  of 

demurrer .    Ibid. 

3.  It  is  competent  for  a  defendant  to  prove  possession  by  himself 

and  those  under  whom  he  may  claim,  for  seven  years,  in  sup- 
port of  a  general  denial,  in  an  answer  that  the  plaintiff  is  the 
owner,  without  specially  pleading  the  statute.  Cheatham  v. 
Young,  161. 

4.  Where  the  effect  of  an  amendment  to  a  complaint,  asked  for  on 

the  trial  of  an  action,  is  neither  to  assert  a  cause  of  action 
wholly  different  from  that  set  out  in  the  original  complaint,  nor 
to  change  the  subject-matter  of  the  action,  it  is  not  improper  to 
allow  it  to  be  made  even  after  the  plaintiff 's  evidence  has  been 
introduced.    King  v.  Dudley,  167. 

5.  Under  the  present  practice,  a  replication  to  the  plea  of  the  statute 

of  limitations  is  necessary  only  when  the  matter  in  avoidance 
is  pleaded.    Stubbs  v.  Motz,  458. 

6.  An  answer  to  a  complaint  in  an  action  on  a  note  cannot  be  said 

to  be  frivolous  which  formally  denies  that  the  plaintiff  is  the 
owner  and  holder  of  the  note,  and  thus  puts  plaintiff  to  proof  of 
that  fact.    Bank  v.  Atkinson,  478. 

7.  Although  an  answer  to  a  complaint  in  an  action  on  a  note  does 

not  set  out  the  allegations  of  fraud  with  that  particularity  that 
the  rules  of  pleading  ordinarily  require,  yet,  if  it  seems  intended 
to  raise  a  serious  question  of  fraud,  it  will  not  be  stricken  out  as 
frivolous,  for,  if  filed  in  good  faith,  the  defendant  is  entitled  to 
have  the  facts  alleged  in  it  either  admitted  by  demurrer  or  tried 
by  a  jury.     Campbell  v.  Patton,  481. 

8.  Where  the  complaint  in  an  action  by  the  endorsee  of  a  note  does 

not  state  that  the  plaintiff  purchased  the  note  for  value  and 
before  maturity,  an  answer  by  the  defendant  that  the  execution 
of  the  note  by  him  was  procured  by  the  fraud  of  the  payee  puts 
upon  the  plaintiff  the  burden  of  proof  to  establish  the  fact  that 
he  was  the  purchaser  for  value  and  before  maturity,  and  with- 
out notice  of  the  alleged  fraud.    Ibid. 

9.  Where  the  petition  in  a  proceeding  for  assessment  of  damages  for 

the  right-of-way  of  a  railroad  enumerates  the  various  owners  of 
the  land,  and  such  owners  voluntarily  came  in  and  made  them- 
selves parties,  a  demurrer  by  the  defendant  company  that  there 
was  a  defect  of  parties  when  the  petition  was  first  filed  is  unten- 
able.   Hill  v.  Mining  Company,  259. 

10.  The  allowance  of  an  amendment  to  pleadings  is  within  the  dis- 
cretion of  the  trial  Judge,  and  a  refusal  is  not  subject  to  review. 
Maxwell  v.  Mclver,  288. 
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11.  Where,  after  a  specific  denial  in  an  answer  of  the  allegations  of 

a  complaint,  a  subsequent  paragraph  of  the  answer,  by  inadver- 
tence, virtually  admitted  such  allegations,  and  in  another  suit 
against  same  defendants  by  other  parties  the  answer  specifically 
denied  such  allegations,  and  the  actions  were,  by  consent,  con- 
solidated, it  was  error  in  the  Court  below  to  render  judgment 
for  the  plaintiff  in  the  first  suit  upon  such  inadvertent  admis- 
sion, for  whatever  question  might  have  arisen  on  the  conflicting 
pleading  was  obviated  by  the  consolidation  of  the  two  actions 
and  the  express  denial  in  the  latter  suit.  Lockhart  v.  Ballard, 
292. 

12.  A  defendant  corporation  cannot  on  the  trial  avail  itself  of  the 

objection  that  a  contract  on  which  it  has  been  sued  was  not  in 
writing,  as  provided  by  section  683  of  The  Code,  unless  it  has  been 
specifically  pleaded.     Cozart  v.  Land  Company,  294. 

13.  Amendment  of  pleadings  may  be  allowed  on  trial  when  it  does 

not  change  the  character  of  the  action.   Allen  v.  McLendon,  321. 

14.  A  complaint  alleged  that  upon  a  contract  with  a  local  agent  of 

defendant  loan  association,  to  the  effect  that  if  plaintiff  would 
subscribe  for  a  certain  number  of  shares  of  stock  of  the  associa- 
tion and  pay  a  certain  amount  of  money  the  association  would 
make  a  loan  to  plaintiff,  the  plaintiff  complied  with  the  require- 
ments and  the  defendant  association  refused  to  make  the  loan, 
and  plaintiff  thereupon  returned  the  stock  and  demanded  a 
return  of  the  money  paid  by  him,  and  defendant  refused:  Held, 
upon  a  demurrer  thereto,  that  the  complaint  sufficiently  stated 
a  cause  of  action ;  for,  if  the  allegations  be  true,  the  plaintiff 
would  be  entitled  to  recover  as  damages  for  the  breach  of  con- 
tract the  money  paid  out  by  him  to  the  association.  Fagg  v. 
Building  and  Loan  Association,  864. 

15.  An  allegation  in  a  complaint  that  defendant  association  knew  that 

the  only  inducement  to  the  payment  of  money  and  subscribing 
for  stock  was  the  promised  loan,  and  that  defendant  accepted 
the  money  with  such  knowledge,  was  a  sufficient  statement  of 
a  cause  of  action,  although  it  was  not  alleged  that  the  agent  of 
the  defendant  who  made  the  alleged  promises  had  authority  to 
make  them.    Ibid. 

16.  A  denial  in  an  answer  of  knowledge  on  the  part  of  defendant  of 

an  allegation  of  a  complaint  is  incomplete  unless  it  includes  a 
denial  of  information  sufficient  to  form  a  belief  as  to  the  truth 
of  the  allegation.    Ibid. 

PLEADINGS,  ERRONEOUS  JUDGMENT  ON : 

In  an  action  to  recover  money,  the  defendants  in  their  answer 
admitted  an  indebtedness  to  plaintiff  of  one  dollar,  but  an 
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amended  complaint  having  been  filed,  they  denied  in  their 
amended  answer  any  indebtedness  whatever,  and  upon  an  issue 
relating  thereto  the  jury  found  that  defendants  owed  nothing: 
Held,  that  it  was  error  in  the  Court  below  to  render  judgment 
for  one  dollar  and  costs,  upon  the  ground  that  defendants  had  in 
their  original  answer  admitted  that  indebtedness;  for,  although 
the  admission  in  the  first  answer  was  competent  it  was  not  con- 
clusive evidence  of  the  indebtedness,  which  was  denied  by  the 
latter  pleadings,  and  the  jury  passed  upon  the  issue  concerning 
the  same,  and  upon  the  evidence  of  the  admission,  if  plaintiff 
saw  fit  to  offer  it.     Cummings  v.  Hoffman,  267. 

POLICE  REGULATION.    (See  also  Taxation.) 

An  act  of  the  Legislature  (ch.  43,  Acts  of  1891),  which  makes  it 
unlawful  to  use  prof ane  language  to  the  disturbance  of  the  peace 
on  the  lands  of  the  Henrietta  Cotton  Mills  in  Rutherford  County, 
is  not  an  undue  interference  with  the  freedom  of  speech  guar- 
anteed by  the  Constitution,  although  the  language  used  falls 
short  of  being  a  nuisance,  punishable  by  State  laws,  from  not 
having  been  "  committed  in  the  presence  and  hearing  of  divers 
persons,  to  their  annoyance,"  etc.     State  v.  Warren,  683. 

POSSESSION: 

Of  mortgagor,  306. 
Adverse,  466. 

POSSESSION  OF  CROPS: 

In  an  action  for  the  recovery  of  crops,  and  for  the  value  of  part 
of  the  same  alleged  to  have  been  wrongfully  converted  by  the 
defendant,  instituted  by  plaintiff,  who  had  advanced  supplies 
to  the  maker  of  the  crops,  against  defendant,  who  claimed  such 
crops  as  landlord  (which  relation  was  denied  by  plaintiff),  a 
motion  to  dismiss  the  action  on  the  ground  that,  the  defendant 
being  entitled  as  landlord  to  the  possession  of  the  crops,  no 
action  would  lie  against  him,  was  properly  refused;  for,  aside 
from  the  controversy  as  to  the  defendant's  relation  as  landlord, 
he  would  be  liable,  if  landlord,  to  account  to  plaintiff  for  the 
value  of  the  crops  in  excess  of  his  lien.   Crinkley  v.  Egerton,  142. 

POSSESSION  OF  TENANT  IN  COMMON: 

A  party  in  possession  of  land  as  tenant  in  common  with  another 
cannot  acquire  title  as  to  the  interest  of  the  other  tenant  in 
common  by  seven  years  adverse  possession  with  color  of  title, 
since  it  requires  twenty  years  of  such  possession  to  amount  to 
an  ouster  of  the  co-tenant.  And  it  makes  no  difference  whether 
the  defendant  in  an  action  to  recover  possession  of  land  is  a 
rightful  co-tenant  or  not,  for  the  plaintiff  must  show  title  against 
the  world.     Lenoir  v.  Mining  Company.  513. 
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POWER,  EXERCISE  OF: 

Under  trust  deed.    Broitghton  v.  Lane,  1G. 
Under  will.     Long  v.  Waldraven,  337. 

PRACTICE,  AS  TO  APPEALS: 

1.  An  appeal  from  a  judgment  of  a  Justice  of  the  Peace  rendered 

more  than  ten  days  before  the  next  ensuing  term  of  the  Superior 
Court  should  be  docketed  at  that  term,  and  an  attempted  docket- 
ing at  a  subsequent  term  is  a  nullity.  In  such  case  the  Court 
properly  held  that  the  appeal  was  not  in  the  Superior  Court,  and 
that  plaintiff  appellant  could  not  take  a  nonsuit.  Davenport  v. 
Orissom,  38. 

2.  Although  where  an  appeal  from  a  Justice  of  the  Peace  is  regu- 

larly docketed  in  due  time  in  the  Superior  Court,  and  proper 
notice  of  the  appeal  has  not  been  given,  a  Judge  may,  in  -his 
discretion,  permit  notice  of  appeal  to  be  then  given,  yet  he  has 
no  discretion  to  revive  an  appeal  lost  by  delay  and  to  permit  the 
same  to  be  docketed  at  a  subsequent  term  to  the  one  to  which  it 
should  have  been  returned.    Ibid. 

3.  The  power  given  by  chapter  443  of  the  Act  of  1889  to  the  appellee 

to  docket  a  case  at  the  first  term  of  the  Superior  Court,  if  the 
appellant  does  not,  and  to  have  the  judgment  affirmed,  is  a 
privilege  granted  to  the  appellee  only,  and  the  appellant  can 
draw  no  argument  against  appellee  from  his  failure  to  use  it. 
Ibid. 

4.  Exceptions  to  the  charge,  although  not  taken  at  the  trial,  can  be 

set  out  by  appellant  in  hi*  case  on  appeal.  The  Code.  §412  (3), 
and  Rule  27  of  the  Supreme  Court.  Marriner  v.  Lumber  Com- 
pany, 52. 

5.  Where  an  appeal  has  been  pending  for  several  years,  and  this 

Court  is  evenly  divided  (one  of  the  Judges  not  sitting),  the 
uniform  practice  of  appellate  Courts  in  such  cases  will  be  fol- 
lowed, and  the  judgment  below  will  be  affirmed  ard  the  appel- 
lant required  to  pay  the  costs.    Durham  v.  Railroad,  240. 

6.  A  disputed  question,  as  to  whether  there  has  been  service,  in 

time,  of  a  case  on  appeal,  should  be  submitted  fo  the  Court 
below  to  find  the  factp.     Cummings  v.  Hoffman,  267. 

7.  Unless  service  of  a  case  on  appeal  is  accepted,  it  must  be  made  by 

an  officer;  an  alleged  service  by  an  attorney  is  nugatory.    Ibid. 

8.  Although  no  legal  case  on  appeal  accompanies  the  record  in  this 

Court,  the  appeal  need  not  be  dismissed,  but  the  judgment 
below  will  be  affirmed  unless  error  appear  on  the  face  of  the 
record.    Ibid. 
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9.  Where  the  record  shows  an  entry  of  appeal  and  the  service  of 
notice  within  proper  time,  the  appeal  being  in  itself  an  excep- 
tion to  the  judgment,  error  on  the  face  of  the  record  will  be 
noted  in  this  Court.    Ibid. 

10.  A  case  on  appeal  settled  by  the  trial  Judge,  imports  absolute  ver- 

ity, and  this  Court  will  not,  certainly  in  the  first  instance,  direct 
a  certiorari  to  be  issued  to  supply  evidence  alleged  to  have  been 
omitted  when  it  does  not  appear  that  the  Judge  below  has  inti- 
mated that  he  will  make  a  correction  if  the  case  is  presented  to 
him  again  for  that  purpose.    Allen  v.  McLendon,  319. 

11.  Under  the  statute  (chapter  161,  Acts  of  1889)  it  is  not  necessary 

that  there  should  be  at  the  time  of  the  trial  an  intimation  by  the 
dissatisfied  party  that  he  desires  to  appeal,  it  being  a  sufficient 
indication  of  his  desire  at  the  time  of  the  trial  if  he  fulfils  the 
requirements  of  the  statute  within  the  time  prescribed  by  law. 
Russell  v.  Hearne,  861. 

12.  A  motion  to  docket  and  dismiss  an  appeal  made  at  the  first  term 

after  the  trial  below,  but  after  the  call  of  the  docket  of  the  dis- 
trict to  which  the  case  belongs,  will  not  be  entertained  when  the 
appellant  brings  up  and  dockets  his  transcript  at  that  term. 
Triplett  v.  Foster,  889. 

18.  Every  presumption  is  in  favor  of  the  correctness  of  the  proceed- 
ings at  the  trial  below,  and  exception  thereto  cannot  be  taken 
in  the  Supreme  Court  for  the  first  time.  Crinkley  v.  Egerton, 
444. 

14.  Where  there  is  no  case  on  appeal  settled  by  the  Judge,  and  it  does 

not  appear  from  the  record  that  either  the  appellant's  "  case  "  or 
the  "  counter-case  "  was  served  in  time,  or  service  thereof  admit- 
ted, this  Court  will  disregard  both  and  affirm  the  judgment, 
unless  error  appears  on  the  face  of  the  record.  If  both  had  been 
served  in  time  the  appellee's  counter  case  would  be  held  as  the 
case  on  appeal,  since  the  appellant  would  be  deemed  to  have 
acquiesced  therein  by  not  referring  it  to  the  Judge  to  settle  the 
case.    Lyman  v.  Ramseur,  503. 

15.  Only  assignments  of  error  made  below  and  founded  upon  excep- 

tions submitted  in  apt  time  will  be  considered  in  the  Supreme 
Court.    Redmond  v.  Mullenax,  506. 

16.  When,  on  the  trial  of  pleas  in  bar,  there  was  a  verdict  for  the 

plaintiff,  and  an  order  for  an  account,  an  appeal  is  not  prema- 
ture, for,  if  the  pleas  should  be  established,  plaintiff  would  not 
be  entitled  to  an  account,  and  the  action  would  be  at  an  end. 
Sprague  v.  Bond,  551. 
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17.  Where  the  case  on  appeal,  adopted  by  the  trial  Judge,  states  that 

notice  of  appeal  was  waived,  the  statement  cannot  be  denied 
for  the  first  time  on  the  argument  in  this  Court.  Atkinson  v. 
Railway  Company,  581. 

18.  The  record  need  not  show  that  an  appeal  was  duly  entered  when 

it  affirmatively  appears  in  the  case  on  appeal  which  bears  date 
within  the  time  prescribed  for  taking  an  appeal,  that  the  appeal 
was  taken  and  notice  thereof  waived.    Ibid. 

19.  Where  the  case  on  appeal  shows  no  exceptions  to  the  admission 

or  refusal  of  testimony,  nor  to  the  charge,  and  that  no  special 
instructions  were  asked,  the  judgment  will  be  affirmed,  unless 
error  appears  upon  the  face  of  the  record  proper.  State  v. 
Carter,  639. 

20.  Where  there  is  a  repugnancy  between  the  case  on  appeal  and  the 

record  proper,  the  latter  will  control.    State  v.  Ramsour,  642. 

PRACTICE,  AS  TO  AMENDMENT : 

1.  Where  a  summons  in  a  special  proceeding  was  improperly  made 

returnable  to  the  Superior  Court  in  Term,  it  was  proper  for  the 
Judge  to  remand  the  proceeding,  with  directions  that  the  sum- 
mons be  amended  so  as  to  make  it  returnable  before  the  Clerk 
on  a  day  certain.    Simmons  v.  Steamboat  Co.,  147. 

2.  A  Justice  of  the  Peace  has  power  to  amend  any  warrant,  process, 

pleading  or  proceeding  in  any  action  pending  before  him,  either 
civil  or  criminal,  either  in  form  or  substance.  Cox  v.  Grtiham, 
279. 

8.  Where,  in  an  action  of  claim  and  delivery  of  personal  property, 
the  allegation  as  to  the  value  was  omitted  in  the  summons,  the 
Justice  of  the  Peace  properly  allowed  a  motion  to  amend  by 
rilling  in  the  blank  left  for  such  allegation.     Ibid. 

4.  In  such  case,  the  evidence  being  uncontradicted  that  the  value 

was  less  than  fifty  dollars,  such  amendment  could  have  been 
made  after  verdict  and  judgment;  and  if  the  omission  was  by 
mistake  or  inadvertence,  the  amendment  could  have  been 
allowed  in  the  Superior  Court,  not  to  give  jurisdiction,  but  to 
make  it  appear  by  the  summons  that  it  had  not  been  improperly 
exercised.    Ibid. 

5.  Although  a  summons  be  informal  in  some  respects,  or  even  defec- 

tive in  failing  to  contain  everything  requisite  under  the  statute, 
yet,  if  it  bears  internal  evidence  of  its  official  origin  and  of  the 
purpose  for  which  it  was  issued,  its  informality  and  defects  may 
be  cured  by  amendment;  but  where  it  is  not  signed  or  does  not 
bear  a  seal,  or  otherwise  show  its  official  character,  it  is  nothing 
more  than  a  blank,  and  a  Judge  has  no  authority  to  permit  it  to 
be  amended.    Redmond  v.  Midlenax,  505. 
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6.  Where,  in  a  suit  by  a  ward  against  a  guardian  for  an  account  and 
settlement,  it  appeared  that  a  judgment  had  been  rendered  in  a 
proceeding  before  the  Clerk  between  the  same  parties  and  on  the 
same  question,  and  that  defendant  guardian  had  paid  the  amount 
adjudged  to  be  due  and  obtained  a  receipt  therefor,  and  plain- 
tiff assailed  the  receipt  as  having  been  obtained  by  fraudulent 
representations  as  to  the  amount  due  the  ward,  but  did  not  attack 
the  judgment  for  fraud,  or  ask  that  it  be  set  aside:  Held,  that 
the  plaintiff  was  properly  nonsuited,  though  the  Court  below 
might  have  granted,  if  it  had  been  asked  for,  an  amendment 
assailing  the  judgment  for  fraud.    Donnelly  v.  Wilcox,  408. 

PRACTICE,  AS  TO  ARBITRATION : 

1.  Where  a  referee  was  appointed  to  determine  all  matters  growing 

out  of  a  copartnership,  and  by  the  same  order  was  required  as 
receiver  to  sell  the  property,  collect  the  assets  and  pay  out  the 
proceeds  according  to  the  rights  of  the  parties  as  determined  by 
himself  as  referee,  and  to  report  bis  action  to  the  next  term  of 
the  Court  to  be  entered  as  the  judgment  of  the  Court,  and  such 
order  was  by  consent  of  parties:  Held,  that  such  order  was  a 
reference  to  arbitration  instead  of  a  reference  under  The  Code ; 
and  as  the  findings  of  fact  would  be  final  under  the  terms  of  the 
order,  all  parties  were  entitled  to  the  notice  of  the  time  and 
place  of  hearing.     Orimes  v.  Brown,  154. 

2.  While  an  arbitrator  in  a  submission,  under  a  rule  of  Court,  has  a 

limited  power  to  make  amendments,  it  does  not  extend  to  the 
making  of  new  parties  and  when  such  are  made  without  the 
consent  of  all  parties  the  award  will  be  set  aside.  Williams  v. 
Justice,  502. 

PRACTICE,  AS  TO  PROCEEDINGS  FOR  CONTEMPT: 

1.  Whenever  the  law  affords  any  other  adequate  remedy  by  which 

a  party  can  enforce  his  rights,  the  proceeding  by  attachment  for 
a  contempt  is  always  in  the  discretion  of  the  Court,  and  a  refusal 
to  exercise  it  cannot  be  reviewed  on  appeal.  Murray  v.  Berry,  46. 

2.  Where  a  proceeding  to  attach  a  party  for  contempt,  because  of 

an  alleged  disobedience  of  an  injunction  order,  was  determined 
by  a  refusal  of  the  motion  and  a  dismissal  of  the  rule,  the  adju- 
dication constitutes  a  complete  defence  a  gainst  the  further  pros- 
ecution of  the  matter  upon  an  affidavit  identically  the  same  as 
that  upon  which  the  first  motion  was  based.  Wilson  v.  Craige, 
463. 

PRACTICE,  AS  TO  INJUNCTIONS: 

1.  In  a  motion  by  the  defendant  for  an  order  for  plaintiff  to  show 
cause  why  satisfaction  of  a  judgment  should  not  be  entered, 
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and  for  an  injunction,  the  findings  of  fact  by  the  Judge  are  con- 
clusive.   McAden  v.  Nutt,  489. 

2.  Where,  on  the  hearing  of  a  motion  for  an  injunction,  etc.,  the 
defendant  objected  to  the  reading  by  the  plaintiff  of  an  affidavit 
by  defendants'  counsel,  on  the  ground  that  it  related  to  matters 
privileged  between  attorney  and  client,  and  the  affidavit  was 
withdrawn  without  being  read;  but  after  judgment  refusing 
the  motion  and  dissolving  the  injunction,  the  Judge  asked  to 
see  the  affidavit,  and  read  it:  Heidi  that  no  harm  could  result  to 
defendants  thereby.    Ibid. 

PRACTICE,  AS  TO  INSTRUCTIONS  TO  JURY: 

1.  Requests  for  instructions  to  the  jury  not  based  on  evidence  are 

properly  refused.    Mitchell  v.  Bridgers,  63. 

2.  Where  there  is  no  evidence  to  support  a  prayer  for  an  instruction 

to  the  jury,  it  is  not  error  to  refuse  to  give  it,  although  it  con- 
tain a  correct  proposition  of  law.    Kelly  v.  Fleming,  \%Z. 

8.  Where,  in  the  trial  of  an  action,  the  testimony  of  the  plaintiff, 
who  was  the  only  witness  as  to  the  material  issue,  is  of  doubtful 
import  and  susceptible  of  two  constructions,  it  is  error  to  instruct 
the  jury  that,  if  they  believe  the  witness,  he  is  entitled  to 
recover.     Curtis  v.  Lumber  Company,  417. 

PRACTICE,  AS  TO  MOTION  FOR  ALIMONY: 

1.  The  fact  that  the  notice  of  a  motion  for  alimony  pendente  lite 

duly  served  upon  the  defendant  did  not  specify  the  time  of  bear- 
ing, will  not  invalidate  the  order  allowing  the  same,  it  having 
been  heard  at  a  term  of  Court  at  which  the  carae  stood  regu- 
larly for  trial.    Zimmerman  v.  Zimmerman,  432. 

2.  The  provision  of  section  1288  of  The  Code  that  the  allegations  of 

the  complaint  in  an  action  for  divorce  "are  deemed  to  be  denied," 
apply  only  to  the  trial  upon  the  merits,  since  the  facts  must  be 
found  by  a  jury;  on  a  motion  for  alimony  the  Judge  finds  the 
facts.    Ibid. 

PRACTICE,  AS  TO  PLEADING: 

1.  Irregularity  of  service  is  waived  by  appearance  and  plea  in  bar; 

therefore,  although  a  summons  issued  by  one  Justice  cannot  be 
made  returnable  before  another,  except  in  cases  provided  by 
statute  to  that  t fleet,  yet,  if  the  person  served  with  process  so 
issued  appear  and,  instead  of  moving  to  dismiss,  enter  a  plea  in 
bar,  he  will  be  deemed  to  have  waived  the  objection.  Cherry 
v.  Lilly,  26. 

2.  The  joinder  of  unnecessary  parties  in  an  action  is  not  ground  for 

demurrer.     Wool  v.  Edenton,  33. 
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3.  Where  the  devisee  of  land  charged  with  the  support  of  a  lunatic 

agreed  to  pay  plaintiffs  for  the  support  and  maintenance  of  the 
lunatic,  and  plaintiff  brought  suit  against  such  devisees  to  recover 
the  amount  due  under  such  agreement,  and  also  to  have  the  land 
so  charged  subjected  to  the  payment  of  such  sum  and  to  secure 
the  payment  for  the  future  support  by  plaintiffs  of  the  lunatic 
<  under  said  contract:  Held,  that  there  was  no  misjoinder  of 
causes  of  action.  Query:  Whether  the  charge  on  the  land  could 
be  enforced  in  favor  of  plaintiffs.     Outland  v.  Outland,  74. 

4.  Where  an  issue  involved  by  the  pleadings  was  not  tendered,  and 

the  issues  submitted  were  not  objected  to  on  the  trial,  a  party 
in  such  default  cannot  complain  of  the  consequences  of  hie  own 
neglect.    Maxwell  v.  Mclver,  288. 

5.  The  allowance  of  an  amendment  to  pleadings  is  within  the  dis- 

cretion of  the  trial  Judge,  and  a  refusal  is  not  subject  to  review. 
Ibid. 

6.  A  demand  for  judgment  for  the  possession  of  mortgaged  prop- 

erty is  properly  joined  with  a  demand  for  judgment  for  the 
debt  secured  thereby.    Kiger  v.  Harmon,  406. 

7.  Under  the  present  practice,  a  replication  to  the  plea  of  the  statute 

of  limitations  is  necessary  only  when  matter  in  avoidance  is 
pleaded.    Stubbs  v.  Motz,  458. 

8.  Where,  in  an  action  brought  to  correct  a  mutual  mistake  in  a  set- 

tlement of  accounts,  the  defendant  pleaded  the  statute  of  lim- 
itations, and  it  did  not  appear  in  the  complaint  that  the  mistake 
was  discovered  more  than  three  years  before  suit  brought,  the 
plaintiff  should  have  been  permitted  to  prove,  if  he  could,  that 
such  discovery  was  within  three  years  before  the  commence- 
ment of  the  action.    Ibid. 

9.  A  plea  that  a  cause  of  action  did  not  "  arise  "  within  the  time  pre- 

scribed by  the  statute  for  the  commencement  of  an  action,  while 
not  strictly  accurate,  will  be  construed  under  the  liberal  system 
of  pleading  in  force  under  section  260  of  The  Code,  to  mean  that 
it  did  not  "  accrue  "  within  that  time.    Ibid. 

10.  An  answer  to  a  complaint  in  an  action  on  a  note  cannot  be  said 

to  be  frivolous  which  formally  denies  that  the  plaintiff  is  the 
owner  and  holder  of  the  note  and  thus  puts  the  plaintiff  to  proof 
of  that  fact.    Bank  v.  Atkinson,  478. 

11.  Although  an  answer  to  a  complaint  in  an  action  on  a  note  does 

not  set  cut  the  allegations  of  fraud  with  that  particularity  that 
the  rules  of  pleading  ordinarily  require,  yet,  if  it  seems  intended 
to  raise  a  serious  question  of  fraud,  it  will  not  he  stricken  out  as 
frivolous,  for,  if  filed  in  good  faith,  the  defendant  is  entitled  to 
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have  the  facts  alleged  in  it  either  admitted  by  demurrer  or  tried 
by  a  jury.     Campbell  v.  Patton,  481. 

12.  Where  the  complaint  in  an  action  by  the  endorsee  of  a  note  does 
not  state  that  the  plaintiff  purchased  the  note  for  value,  and 
before  maturity,  an  answer  by  the  defendant  that  the  execution 
of  the  note  by  him  was  procured  by  the  fraud  of  the  payee,  puts 
upon  the  plaintiff  the  burden  of  proof  to  establish  the  fact  that 
he  was  the  purchaser  for  value,  and  before  maturity,  and  with- 
out notice  of  the  alleged  fraud.    Ibid. 

PRACTICE,  AS  TO  REMOVAL  OF  CAUSES  FROM  STATE  TO  FED- 
ERAL COURTS:  Baird  v.  Railroad,  603. 

PRACTICE,  AS  TO  TRIALS: 

1.  Although,  under  section  590  of  The  Code,  a  party  to  an  action 

may  not  testify  to  the  actual  execution,  by  the  deceased  person 
whose  administrator  is  a  party,  of  a  paper- writing  constituting 
a  personal  transaction  between  him  and  the  deceased,  yet  he 
may  testify  to  the  handwriting  of  the  deceased,  if  he  can. 
Sawyer  v.  Qrandy,  42. 

2.  A  plaintiff  must  at  all  stages  of  the  trial  prove  such  allegations  as 

are  essential  to  his  recovery,  and  this  he  may  do  by  submitting 
plenary  testimony,  which,  uncontradicted,  entitles  him  to  a  ver- 
dict, or,  after  proving  directly  some  of  the  facts  that  he  is  bound 
to  establish,  shift  the  burden,  as  to  others,  by  offering  such  evi- 
dence as  will  raise  a  presumption  of  their  truth,  and  resting 
until  his  adversary  shall  have  attempted  to  rebut  the  presump- 
tion so  raised.    Loyd  v.  Loyd,  186. 

3.  Where  a  defendant  in  his  answer  offers  to  permit  judgment  to  be 

entered  against  him  for  a  sum  which  he  admits  to  be  due,  and  a 
verdict  is  rendered  therefor,  he  is  liable  only  for  the  costs  of  the 
action  up  to  the  filing  of  the  answer  and  of  judgment.  Rubs  v. 
Brown,  227. 

1  4.  Incompetency  of  a  witness  under  section  590  of  The  Code  attaches 
only  to  the  surviving  party  to  the  transaction,  and  in  an  action 
on  a  bond  plaintiff  administrator  of  a  deceased  person  is  compe- 
tent to  prove  the  execution  by  the  defendant  of  the  bond.  Wil- 
liams v.  Cooper,  286. 

5.  When  a  plaintiff,  administrator  and  distributee  of  a  deceased  per- 
son, testified  only  to  the  execution  of  th6  bond,  this  did  not  con- 
fer upon  the  defendant  the  right  to  testify  as  to  payments  made 
by  him  on  the  bond,  nor  to  cross  examine  the  plaintiff  adminis- 
trator in  regard  to  such  alleged  payments.     Ibid. 
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6.  Although  the  verdict  of  a  jury  should  be  set  aside  where  it  is  so 

inconsistent  in  its  responses  to  the  issues  or  with  the  pleadings 
that  the  Court  cannot  determine  what  judgment  should  be  ren- 
dered in  favor  of  a  given  party,  or  which  of  the  parties  is  enti- 
tled to  judgment,  yet  mere  informality  will  not  vitiate  a  verdict, 
and  it  should  not  be  set  aside  when  the  two  findings  will  support 
precisely  the  same  judgment  in  favor  of  the  same  party,  and 
were  no  injustice  will  result  from  an  adjudication  upon  the  sub- 
stance or  general  purport  of  the  verdict.  McCaskill  v.  Currie, 
318. 

7.  Where,  by  a  former  ruling  of  this  Court,  an  issue  was  left  unde- 

termined, and  the  cause  stood  for  a  new  trial  below,  a  motion 
for  judgment  was  properly  declined.    Thompson  v.  Nations,  348. 

8.  An  exception  by  a  defendant  that,  upon  all  the  evidence  submit- 

ted on  a  trial,  the  plaintiff  is  not  entitled  to  recover,  should  be 
taken  before  the  case  is  given  to  the  jury.  If  taken  for  the  first 
time  after  verdict,  it  will  not  be  considered.  Fagg  v.  Loan 
Association,  864. 

9.  The  decision  of  the  trial  Judge  as  to  which  party  shall  open  and 

conclude  argument  to  the  jury  (the  defendant  having  introduced 
evidence)  is  final  and  not  reviewable.    Shober  v.  Wheeler,  370. 

10.  It  is  within  the  discretion  of  the  trial  Judge  whether  he  will  con- 

sider or  ignore  prayers  for  special  instructions  to  the  jury  handed 
to  him  after  the  time  prescribed  therefor.    Ibid. 

11.  Exceptions  to  a  charge  should  be  specific;  therefore,  where  a 

charge  contains  numerous  distinct  propositions,  an  exception 
"  for  misdirection  in  charging  the  jury  as  requested  by  plaintiffs, 
which  charge  is  recited  above,"  is  too  general  and  will  not  be 
considered.    Ibid. 

12.  The  trial  Judge  has  power  in  the  exercise  of  sound  discretion  to 

settle  the  issues  for  the  jury,  and  such  exercise  is  not  reviewable 
in  this  Court  unless  the  record  shows  that  the  form  of  the  issue 
was  such  as  to  preclude  the  complaining  party  from  having  pre- 
sented to  the  jury  some  view  of  the  law  arising  out  of  the  evi- 
dence.   Redmond  v.  Mullenax,  505. 

PRACTICE,  MISCELLANEOUS: 

1.  While  for  many  reasons  it  is  the  better  practice  that  a  judgment 

should  be  signed  by  the  Judge,  it  is  not  mandatory  nor  neces- 
sary to  its  validity  that  it  should  be  done.    Bond  v.  Wool,  20. 

2.  When  a  judgment  of  the  Superior  Court  was  affirmed  on  appeal, 

an  entry  on  the  docket  of  the  Superior  Court,  "Judgment  as 
per  transcript  filed  from  the  Supreme  Court,"  was  sufficient  and 
a  termination  of  the  action.    The  former  judgment  having  been 
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merely  suspended,  and  not  vacated  by  the  appeal,  the  affirma- 
tion by  the  Supreme  Court  ended  the  suspension,  and  the  office 
of  the  last  judgment  was  simply  formal,  to  direct  the  execution 
to  proceed  and  to  carry  the  costs  subsequently  accrued.    Ibid. 

3.  An  action  will  not  lie  to  vacate  and  set  aside  and  enjoin  the  exe- 

cution of  an  irregular  and  voidable  judgment  of  a  Justice  of  the 
Peace  where  no  fraud  is  alleged,  the  proper  remedy  being  a 
motion  before  the  Justice  who  rendered  the  judgment,  or  his 
successor  in  office,  to  set  aside  the  judgment,  or  a  writ  of  recor- 
dari  in  the  nature  of  a  writ  of  false  judgment  in  the  Superior 
Court.     Gallop  v.  Allen,  24. 

4.  Where,  in  an  action  of  trespass,  there  was  judgment  for  plain- 

tiffs, and  some  of  the  defendants  were  shown  not  to  have  com- 
mitted any  trespass  on  or  to  have  asserted  any  claim  to  the  land 
trespassed  on,  the  judgment  will  be  modified  by  excluding  such 
defendants  from  the  judgment.     Mitchell  v.  B}Hdgers,  63. 

5.  Where  a  guardian  of  a  lunatic,  by  the  issuance  of  a  summons  and 

filing  his  final  account,  began  a  proceeding  for  a  settlement  of 
his  ward's  estate  and  no  pleadings  were  filed,  but  the  matter 
has  pended  seven  years,  during  which  time  there  have  been  three 
references  and  four  reports,  besides  numerous  orders  and  two 
final  judgments  below,  and  two  appeals  to  this  Court,  an  excep- 
tion by  plaintiff  guardian  to  the  final  judgment  on  the  ground 
that  there  are  no  pleadings  in  the  cause,  will  not  be  entertained, 
nor  is  it  necessary,  in  such  case,  that  pleadings  be  filed  in  this 
Court  nunc  pro  tunc.    McLean  v.  Breece,  390. 

6.  Inasmuch  as  the  doctrine  of  estoppel,  as  applicable  to  tenant  in 

possession,  goes  no  further  than  to  require  the  tenant  to  first  sur- 
render his  possession  before  denying  title  of  his  landlord,  it  is 
recommended  as  important  in  cases  where  a  recovery  of  law  is 
had  under  this  doctrine,  that  the  record  should  show  the  ground 
of  the  recovery,  so  that  the  judgment  will  not  work  another  and 
more  effective  estoppel  on  the  defendant.  Dixon  v.  Stewart,  410. 

PRACTICE,  IN  CRIMINAL  ACTIONS: 

1.  The  trial  in  the  Superior  Court  on  appeal  from  a  conviction  in  a 

Justice's  Court  being  de  novo,  it  is  competent  for  the  Judge,  in 
his  discretion,  to  impose  a  heavier  or  lighter  penalty  than  the 
sentence  of  the  Justice,  provided  the  punishment  does  not  exceed 
the  limit  which  the  Justice  might  have  imposed.  State  v.  Staf- 
ford, 635. 

2.  In  a  criminal  action  the  trial  Judge  cannot  direct  a  verdict  on  the 

testimony,  for  the  jury  must  pass  upon  the  credibility  of  the 
testimony  offered.    State  v.  Winchester,  641. 
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3.  Regularly,  the  two  pleas  of   *'  former  conviction"   and   "not 

guilty  "  should  be  tried  separately,  since  the  former  implies  an 
admission  of  the  criminal  act  and  is  inconsistent  with  an  abso- 
lute denial.    Ibid. 

4.  The  Act  of  1887  (ch.  68),  as  amended  by  the  Act  of  1891  (ch.  26), 

giving  exclusive  jurisdiction  to  Justices  of  the  Peace  of  the 
offence  of  carrying  concealed  weapons,  was  in  force  on  Decem- 
ber 25, 1892,  and  where  a  defendant  committed  the  offence  on 
that  date  and  was  indicted  therefor  in  October,  1898,  under  the 
Act  of  1898  (ch.  10),  which  repealed  the  Acts  of  1887  and  1891, 
and  restored  the  jurisdiction  to  the  Superior  Court,  the  indict- 
ment was  properly  quashed.    State  v.  Ramsour,  642. 

5.  The  Court  cannot  direct  a  verdict  in  a  criminal  case,  even  when 

the  evidence  for  the  State  is  uncontradicted,  for  the  plea  of  not 
guilty  disputes  its  credibility,  and  there  is  the  presumption  of 
innocence  which  can  only  be  overcome  by  the  verdict  of  the 
jury     State  v.  Riley,  648. 

6.  Where,  on  the  trial  of  a  prisoner,  the  evidence  of  the  State  being 

uncontradicted,  the  Court  told  the  jury,  if  they  believed  the 
evidence,  to  return  a  verdict  of  guilty,  and  after  pausing  a 
moment  or  two,  and  the  jury  manifesting  no  disposition  to 
retire,  the  Court  told  the  Clerk  to  enter  the  verdict  of  guilty: 
Held,  that  while  it  was  not  necessary  that  the  jury  should  retire, 
yet  it  was  indispensably  necessary  that  they  should  agree  upon 
and  render  the  verdict.  (Distinction  between  civil  and  criminal 
actions  in  this  respect  noted  and  discussed).    Ibid. 

7.  From  analogy  to  cases  in  which  prosecutors  are  taxed  with  cost 6, 

an  appeal  from  a  judgment  in  a  proceeding  for  contempt  against 
a  defaulting  witness  in  a  prosecution  against  R.  should  be  enti- 
tled "  State  v.  R. ;  appeal  by  A.,  defaulting  witness."  State  v. 
Aiken,  651. 

8.  Under  chapter  434,  Acts  of  1889,  creating  two  degrees  of  burglary, 

the  jury  are  not  vested  with  the  discretionary  power  as  to  the 
degree  for  which  they  should  convict,  but  should  find  according 
to  the  evidence,  as  they  believe  the  facts  to  be.  (State  v.  Flem- 
ing, 107  N.  C,  909.)    State  v.  Alston,  666. 

9.  The  defendant  cannot  except  to  an  error  favorable  to  himself. 

Hence,  when  the  Judge  erroneously  instructed  the  jury  that 
they  might,  in  their  discretion,  find  the  defendant  guilty  of 
burglary  in  the  second  degree,  "  although  the  family  was  in  the 
house  at  the  time  of  the  entry,"  the  defendant  is  not  entitled  to 
a  new  trial.    Ibid. 
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10.  The  Court  could  not  charge,  in  a  criminal  case,  that  if  "  all  the 

evidence  was  that  the  family  was  in  the  house  at  the  time  of  the 
burglarious  entry,  the  defendant  was  guilty  of  burglary  in  the 
first  degree,"  because  the  credibility  of  such  evidence,  though 
uncontradicted,  is  for  the  jury.    1  bid. 

11.  If  it  appear  from  the  return  on  a  writ  of  habeas  corpus  that  the 

petitioner  is  detained  ,on  a  criminal  charge,  the  Court  may  con- 
tinue  the  hearing  for  a  reasonable  time  to  give  the  Solicitor  an 
opportunity  to  examine  into  the  case.    State  v.  Jones,  669. 

12.  The  presumption  of  innocence  applies  only  on  a  trial,  and  does 

not  avail  to  furnish  a  presumption  that  the  detention  of  a  party 
on  regular  process,  when  the  committing  officer  has  jurisdic- 
tion, is  illegal.    Ibid. 

13.  Where  a  defendant  pleads  guilty,  his  appeal  from  a  judgment 

thereon  cannot  call  into  question  the  facts  charged,  nor  the  regu- 
larity and  correctness  of  the  proceedings,  but  brings  up  for 
review  only  the  question  whether  the  facts  charged,  and  admit- 
ted by  the  plea,  constitute  an  offence  under  the  laws  and  Con- 
stitution.   State  v.  Warren,  683. 

14.  It  is  not  necessary  to  enter  a  formal  verdict  in  accordance  with  the 

opinion  of  the  Court  on  a  special  verdict  rendered  by  the  jury. 
State  v.  Spray,  686. 

15.  A  motion  to  quash  a  bill  of  indictment  for  the  disqualification  of  a 

grand  juror,  if  made  before  plea,  will  be  granted  as  a  matter  of 
right,  but  if  made  after  plea  it  may  be  granted  or  not,  in  the 
sound  discretion  of  the  trial  Judge;  and,  in  the  latter  case,  if  the 
motion  be  declined  without  the  assignment  of  any  reason,  it  will 
be  assumed  that  such  discretion  was  exercised,  and  no  appeal 
will  lie.    State  v.  DeGraff,  688. 

16.  The  granting  of  a  new  trial  upon  newly  discovered  testimony  is, 

in  the  absence  of  gross  abuse,  within  the  discretion  of  the  trial 
Judge,  and  a  refusal  to  exercise  such  discretion  is  not  reviewa- 
ble upon  appeal.  Such  discretion  will  not  be  exercised  where 
the  new  testimony  is  merely  cumulative  or  only  tends  to  contra- 
dict or  discredit  the  opposing  witness;  hence,  where  the  newly 
discovered  evidence  upon  which  a  new  trial  was  asked  by  the 
prisoner  was  that  a  witness  for  the  State  had,  before  trial,  spoken 
in  hostile  terms  of  the  prisoner  and  wished  for  his  conviction, 
the  discretion  of  the  Judge  was  properly  exercised  by  refusing 
the  motion.    Ibid, 

17.  Where  the  facts  are  not  found  by  the  trial  Judge  and  spread  upon 

the  rec  ord,  affidavits  of  grounds  for  a  new  trial  cannot  be  con- 
sidered in  this  Court  in  reviewing  the  refusal  of  the  motion. 
Ibid. 
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PRESUMPTION: 

1.  As  a  general  rule,  a  contract  relating  to  marriage  or  other  matters 
'      must  be  presumed,  in  the  absence  of  specific  proof,  to  have  been 

entered  into  under  the  statutes  now  in  force  as  well  as  in  con- 
templation of  their  provisions.    Loyd  v.  Loyd,  186. 

2.  Where,  in  an  action  by  a  wife  living  apart  from  her  husband  to 

recover  certain  articles  of  personal  property  alleged  to  have  been 
given  to  her  by  him  before  and  after  her  marriage,  there  was  no 
testimony  as  to  the  date  of  the  marriage,  such  marriage  will  be 
presumed  to  have  taken  place  since  the  adoption  of  the  Consti- 
tution of  1868,  in  which  case  the  wife  is  capable  of  proving  title 
to  the  property.    Ibid. 

3.  Where  the  certificate  of  probate  of  a  deed  recites  that  the  Justice 

of  the  Peace  taking  the  same  was  a  Justice  of  the  Peace  of  a 
given  county  where  the  land  lies,  the  presumption  is  that  he 
was  such  and  that  he  took  the  acknowledgment  within  the 
county.     Williams  v.  Kerr,  406. 

PRESUMPTION  OF  INNOCENCE: 

The  presumption  of  innocence  applies  only  on  a  trial,  and  does  not 
avail  to  furnish  a  presumption  that  the  detention  of  a  party  on 
regular  process,  when  the  committing  officer  has  jurisdiction,  is 
illegal.    State  v.  Jones,  669. 

PRINCIPAL  AND  SURETY,  292. 

1.  Where  a  husband  mortgages  his  property  for  his  debt,  and  in  the 

same  mortgage  the  wife  conveys  her  own  separate  property  as 
security  for  the  same  debt,  her  property  so  conveyed  will  be 
treated  in  all  respects  as  a  surety,  and  will  be  discharged  by 
anything  that  would  discharge  a  surety  or  guarantor  who  was 
personally  liable.    Hinton  v.  Oreenleaf,  6. 

2.  Where  one  administrator,  without  the  knowledge  or  consent  of 

his  co- administrator,  agreed  to  compromise  a  suit  for  the  pos- 
session of  land  and  foreclosure  of  a  mortgage,  wherein  R.  had 
become  surety  on  an  undertaking  given  by  the  mortgagor  (under 
section  237  of  The  Code)  to  secure  the  rents,  etc.,  which  agree- 
ment included  an  indulgence  for  a  definite  time,  and  no  positive 
act  of  affirmation  or  adoption  by  the  co-administrator  of  the 
agreement  was  shown:  Held,  that  the  surety  was  not  released. 
Jordan  v.  Spiers,  344. 

PRIOR  RIGHT  TO  ADMINISTRATION: 

1.  A  husbind  has  a  right  to  administer  the  estate  of  his  deceased 
wife,  whether  she  died  intestate  ( The  Code,  §  1376)  or  leave  a  will 
without  naming  an  executor  (The  Code,  §  2166).  In  re  Myers, 
645. 
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2.  A  husband  having  a  prior  light  to  administer,  may  transfer  that 
right  to  another  by  appointment,  or  may  cause  another  to  be 
associated  with  him  in  the  administration,  and  this  right,  and 
the  power  and  duty  of  the  Clerk  to  make  such  appointments, 
are  not  affected  by  the  filing  and  probating  in  common  form  of 
a  writing  purporting  to  be  the  will  of  the  wife,  for  the  duties 
and  responsibilities  of  the  administrators  are  not  changed  by  the 
fact  that  a  will  has  been  or  may  be  probated,  which  will  guide 
them  in  their  administration  after  the  payment  of  the  debts,  etc., 
being  subject  to  the  orders  of  the  Clerk  touching  the  adminis- 
tration, they  must  obey,  and  if  guilty  of  misconduct,  they  may 
be  removed.    Ibid. 

PRIVILEGED  COMMUNICATIONS,  203. 

PROBATE  OF  DEED: 

1.  The  act  of  probating  a  deed  is  judicial  in  its  character.     Piland 

v.  Taylor,  1. 

2.  Where,  in  the  certificate  of  probate  of  a  deed,  an  error  manifestly 

clerical,  occurs,  such  error  will  not  render  the  probate  insuffi- 
cient to  warrant  registration  of  the  deed.  Mitchell  v.  Brid- 
ger,  63. 

3.  An  acknowledgment  of  a  deed,  taken  before  a  Justice  of  the 

Peace,  Commissioner  or  Notary  Public,  is  a  judicial  or  at  least 
a  quasi  judicial  act,  and  if  such  officer  is  not  authorized  to  take 
it  the  probate  upon  it  by  the  Clerk  and  registration  are  invalid 
as  against  creditors  and  purchasers.    Long  v.  Crews,  256. 

4.  An  officer  *ho  is  interested  in  a  deed,  either  as  a  party,  trustee 

or  cestui  que  trust,  is  disqualified  to  take  acknowledgment  of  its 
execution.    Ibid. 

5.  Where  a  Notary  Public  was  interested  in  a  deed  of  trust  as  a  pre- 

ferred creditor  therein,  he  was  disqualified  to  take  the  acknowl- 
edgment, and  his  attempted  action  was  a  nullity,  and  such 
defect  could  not  be  cured  by  probate  upon  such  acknowledgment 
before  the  Clerk  and  registration.     Ibid. 

6.  The  acknowledgment  of  a  deed  before  a  Justice  of  the  Peace  or 

Clerk  of  a  county  other  than  that  in  which  the  grantor  resided 
or  the  land  lay,  was  invalid  and  did  not  authorize  probate  and 
registration  [The  Code,  gl246  (1)],  and  this  is  not  cured  by  the 
curative  acts  of  1891,  chs.  12  and  102,  and  1893,  ch.  293,  as  to 
third  part  if  8  who  have  acquired  rights  prior  to  the  passage  of 
such  acts;  but  where  the  certificate  of  probate  of  a  deed  recites 
that  the  Justice  of  the  Peace  taking  the  same  was  a  Justice  of 
the  Peace  of  a  given  county  where  the  land  lies,  the  presump- 
tion is  that  he  vxjs  such,  and  that  he  took  the  acknowledgment 
within  the  county.     Williams  v.  Kerr,  306. 
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PROBATE  OF  WILL: 

1.  The  certificate  c  f  probate  of  a  will  executed  in  another  State,  dis- 

posing of  real  estate  in  this  State,  is  defective  which  does  not 
show  affirmatively  that  the  will  was  executed  according  to  the 
laws  of  this  State,  t.  e.,  written  in  the  testator's  lifetime  and 
signed  by  him  or  some  other  person  in  his  presence  and  by  his 
direction,  and  subscribed  in  his  presence  by  two  witnesses  at 
least,  no  one  of  whom  shall  be  interested  in  the  devise,  etc. 
Railway  v.  Mining  Company,  241. 

2.  The  mere  recitation  in  the  attestation  clause  of  a  will  that  it  was 

signed  in  the  presence  of  two  witnesses,  etc. ,  is  not  affirmative 
evidence.     Ibid. 

PROCESS: 

Although  a  summons  be  informal  in  some  respects,  or  even  defective 
in  failing  to  contain  everything  requisite  under  the  statute,  yet, 
if  it  bears  internal  evidence  of  its  official  origin  and  of  the  pur- 
pose for  which  it  was  issued,  its  informality  and  defects  may  be 
cured  by  amendment;  but  where  it  is  not  signed  or  does  not  bear 
a  seal  or  otherwise  show  its  official  character,  it  is  nothing  more 
than  a  blank,  and  a  Judge  has  no  authority  to  permit  it  to  be 
amended.    Redmond  v.  Mullenax,  505. 

PROFITS,  PARTICIPATION  IN: 

If  persons  who  are  not  partners  agree  to  share  the  profits  and  loss, 
or  the  profits,  of  one  particular  transaction  or  adventure,  they 
become  partners  as  to  that  particular  transaction  or  adventure, 
but  not  as  to  anything  else.    Jeter  v.  Burgwyn,  157. 

PROHIBITED  DEGREES,  9. 

PROMISES  TO  INDUCE  CONFESSIONS,  624. 

PUBLIC  SCHOOL: 

Where,  in  the  trial  of  an  indictment  under  section  2592  of  The  Code 
for  disturbing  or  interrupting  a  public  school,  it  appeared  that 
the  defendants,  claiming  the  right  to  occupy  a  school-house, 
refused  to  surrender  it  to  one  who  had  been  elected  to  teach  a 
public  school  thereat,  and  thus  prevented  a  school  being  held 
there:  Held,  that  defendants  were  not  guilty  of  interrupting  or 
disturbing  a  public  school.    State  v.  Spray,  686. 

PURCHASER  FOR  VALUE,  485. 

RAILROADS: 

1 .  It  is  the  duty  of  a  railroad  company  to  remove  such  growth,  whether 
of  shrubs,  trees  or  grain,  as  is  calculated  to  obstruct  the  view  of 
its  engineers,  to  the  outward  bank  of  the  side  ditches  of  its  road- 
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bed;  and  when,  by  reason  of  such  growth  between  the  track 
and  the  side  drain,  a  horse  was  concealed  from  the  view  of  the 
engineer  and  got  upon  the  track  in  front  of  the  moving  train 
and  was  killed,  the  railroad  company  was  negligent  and  liable, 
although,  after  seeing  the  horse  on  the  track,  the  engineer  did  all 
he  could  to  avoid  the  collision.     Ward  v.  Railroad,  566. 

2.  When  a  shipper  of  freight  waives  his  privilege  to  demand  of  a 
common  carrier  the  transportation  of  his  freight  under  the  strict 
rule  and  requirements  of  the  common  law,  and  for  a  valuable 
consideration  (the  payment  of  less  than  the  usual  tariff  charges) 
allows  the  transportation  company  to  assume  the  relation  of  a 
carrier  under  special  contract,  such  contract,  in  the  absence  of 
an  allegation  of  fraud  or  imposition,  must  be  interpreted  accord- 
ing to  the  ordinary  rules  of  construction  and  its  provisions 
enforced,  unless  they  are  unreasonable  and  unjust.  Selby  v. 
Railroad,  588. 

8.  Where,  in  consideration  of  the  reduced  rates  granted  him.  the 
shipper  of  live  stock  agreed,  as  a  condition  precedent  to  his  right 
to  recover  any  damages  for  loss  or  injury  to  said  stock,  that  he 
would  give  notice  in  writing  of  his  claim  thereof  to  some  officer 
of  said  company  or  its  nearest  station  agent,  before  said  stock 
should  be  removed  from  the  place  of  destination  or  mingled  with 
other  stock:  Held,  that  such  stipulation  contravened  no  sound 
public  policy  and  was  not  unreasonable  and  void.     Ibid. 

4.  While  it  may  be  the  duty  of  a  carrier  of  live  stock  to  provide  cars 

strong  enough  to  pafely  transport  animals  that  are  ordinarily 
unruly,  the  law  does  not  require  it  to  detect  that  some  of  them 
are  vicious  and  act  accordingly.  The  vehicle  must  be  suitable 
for  the  safe  conveyance  of  ordinary  animals  of  the  class,  and  it 
is  not  required  that  it  shall  be  strong  enough  to  withstand  the 
struggles  of  some  cf  that  class  that  may  be  not  only  unruly,  but 
vicious.  Therefore,  on  a  trial  of  an  action  for  damages  to  stock 
while  being  transported  on  defendant's  cars,  the  trial  Judge 
erred  in  instructing  the  jury  that  "  the  car  must  be  sufficiently 
strong  to  resist  the  struggles  of  the  stock,  and  the  company  is 
liable  for  any  loss  occasioned  by  its  neglect  in  this  regard,  in 
spite  of  the  fact  that  the  animals  are  vicious  and  unruly,  upon 
the  principle  that  it  is  within  its  power  to  provide  those  which 
are  actually  and  absolutely  sufficient."    Ibid. 

5.  Whete  a  person  is  injured,  while  walking  on  a  railroad  track,  by 

an  engine  that  he  might  have  Feen  by  looking,  the  law,  as  a  rule*, 
imputes  the  injury  to  his  own  negligence.   Syme  v.  Railroad,  558. 

6.  Where  an  engineer  has  no  reason  to  think  a  person  walking  on  a 

railroad  track  in  front  of  a  locomotive  is  other  than  one  pos- 
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Bf  886 d  of  all  the  asual  powers  of  mind  and  body,  he  is  warranted 
in  assuming  that  he  will  step  off  the  track  and  avoid  a  collision. 
Ibid. 

7.  In  the  trial  of  an  action  against  a  railroad  company  for  the  negli- 
gent killing  of  plaintiff's  intestate,  it  appeared  that  the  track  of 
defendant  ran  parallel  with  and  in  a  few  feet  from  that  of 
another  company,  and  that  the  deceased  was  walking  on  defend- 
ant's track,  commonly  used  by  the  public  as  a  walk- way,  forty 
or  fifty  yards  in  front  of  an  engine  and  tender  backing  in  the 
same  direction  which  deceased  was  going;  that  an  engine  draw- 
ing a  long  freight  train  on  the  neighboring  track  was  "exhaust- 
ing heavily"  as  it  passed  the  deceased;  that  the  accident  did 
not  occur  in  a  populous  part  of  the  city  or  at  a  time  when  such 
a  number  of  persons  were  using  the  track  as  to  prevent  an  indi- 
vidual from  readily  seeing  a  moving  train,  and  that  deceased 
could  have  put  himself  out  of  danger  by  stepping  to  the  ditch 
outside  the  track:  Held,  (1)  that  negligence  cannot  be  imputed 
to  the  defendant  by  assuming  that  its  engineer  must  have  seen 
the  long  freight  train  and  have  known  the  fact  that  the  engine 
drawing  it  was  exhausting  heavily  so  as  to  render  deceased  as 
insensible  to  the  approach  of  defendant's  train  as  if  he  had  been 
deaf;  (2)  that,  in  such  case,  it  was  the  duty  of  the  deceased  to 
look  as  well  as  listen,  and  he  was  negligent  if  he  failed  to  use 
his  eyes  as  well  as  his  ears,  and  the  defendant's  engineer  was 
justified  in  assuming  that  defendant  had  looked,  had  notice  of 
the  approach  of  the  engine  and  tender,  and  would  clear  the 
track  in  time  and  save  himself  from  harm;  (3)  that  negligence 
will  not  be  presumed  in  all  cases,  even  where  a  railroad  violates 
an  ordinance  or  statute  by  running  at  a  given  rate  of  speed  in  a 
town  or  city,  and  especially  when  there  is  no  evidence  of  such 
ordinance  or  statute,  or  where  it  is  not  shown  that  the  accident 
occurred  in  a  populous  part  of  the  city,  or  at  a  time  when,  or 
usually,  so  many  persons  were  walking  on  the  track  as  to  pre- 
vent one  from  readily  seeing  a  moving  train,  or  that  all  who 
used  it  as  a  footway  could  not  secure  their  safety  by  stepping 
off  the  track.     Ibid. 

RAILROAD  COMMISSION: 

1.  Under  the  authority  given  to  the  Railroad  Commission  "  to  make 
rates  for  the  transmission  of  messages  by  any  telegraph  line  or 
lines  doing  business  in  the  State,"  the  Commission  has  the  inci- 
dental power  (subject  to  the  right  of  appeal)  to  ascertain  what 
particular  corporation  is  in  the  control  of  or  operates  any  of  such 
lines  in  this  State,  in  order  that  the  Commission  may  exercise 
its  authority  to  fix  rates,  as  well  as  to  know  against  whom  to 
proceed  for  a  violation  of  its  regulations.  Railroad  Commis- 
sion v.  Telegraph  Company,  213. 
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2.  Telegraphic  message  8  transmitted  by  a  coin  pan  y  from  and  to  points 

in  this  State,  although  traversing  another  State  in  the  route,  do 
not  constitute  interstate  commerce,  and  are  subject  to  the  tariff 
regulation  of  the  Commission.    Ibid. 

3.  Under  the  statute  (ch.  820,  Acts  of  1891)  establishing  the  Railroad 

Commission,  no  authority  is  given  to  the  Commission  to  direct 
a  telegraph  company  to  open,  for  commercial  messages,  offices 
at  which  only  its  own  business,  or  that  of  a  railroad  company 
with  which  it  has  intimate  relations,  is  transacted.  Whether  it 
is  the  duty  of  such  company  to  take  such  messages  may  be  tested 
in  a  civil  action  after  the  tender  of  a  message.  (Avery,  J. ,  dis- 
sentient e.)    Ibid. 

RAILROAD,  RIGHT-OF-WAY.    (See  also,  "  Condemnation  Proceed- 
ings.") 

An  interest  in  the  entire  right-of-way  does  not  vest  in  the  corpora- 
tion unless  it  takes  actual  possession  in  the  exercise  of  the  priv- 
ilege granted  it;  but  it  seems  that,  where  the  corporation  enters, 
its  constructive  possession  extends  to  the  boundary  of  the  right- 
of-way  given  in  the  charter.     Dargan  v.  Railroad,  590. 

RECORD  ARI: 

An  action  will  not  lie  to  vacate  or  set  aside  and  enjoin  the  execution 
of  an  irregular  and  voidable  judgment  of  a  Justice  of  the  Peace 
where  no  fraud  is  alleged,  the  proper  remedy  being  a  motion 
before  the  Justice  who  rendered  the  judgment,  or  his  successor 
in  office,  to  set  aside  the  judgment,  or  a  writ  of  recordari  in 
the  nature  of  a  writ  of  false  judgment  in  the  Superior  Court. 
Gallop  v.  Allen,  24. 

RECORDS  OF  MUNICIPALITY:  See  Evidence. 

REFERENCE  TO  ARBITRATION: 

Where  a  referee  was  appointed  to  determine  all  matters  growing 
out  of  a  copartnership,  and  by  the  same  order  was  required  as 
receiver  to  sell  the  property,  collect  the  assets  and  pay  out  the 
proceeds  according  to  the  rights  of  the  parties  as  determined  by 
himself  as  referee,  and  to  report  his  action  to  the  next  term  of 
the  Court  to  be  entered  as  the  judgment  of  the  Court,  and  such 
order  was  by  consent  of  the  parties:  Held,  that  such  order  was 
a  reference  to  arbitration  instead  of  a  reference  under  The  Code ; 
and  as  the  findings  of  fact  would  be  final  under  the  terms  of  the 
order,  all  parties  were  entitled  to  notice  of  the  time  and  place 
of  hearing.     Grimes  v.  Brown,  1")4. 
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REFORMATION  OF  DEED: 

Where  the  proper  construction  of  the  description  of  land  in  a  deed 
gives  the  grantor  all  the  land  to  which  he  lays  claim,  the  refor- 
mation of  the  deed  to  correct  a  supposed  misdescription  will  be 
denied.     Mortgage  Company  v.  Long,  123. 

REGISTRATION: 

1.  Registration  is  not  sufficient  notice  to  prevent  the  operation  of  an 

estoppel  in  pais;  if  ever  permitted  to  have  6iich  effect,  such  con- 
structive notice  applies  only  where  the  conduct  creating  the 
alleged  estoppel  is  mere  silence  and  not  an  affirmative  act  or 
word.    Morris  v.  Herndon,  236. 

2.  An  instrument  which  is  neither  a  conveyance  of  land,  nor  a  con- 

tract to  convey,  nor  lease  of  land,  but  only  an  agreement  for  a 
division  of  the  proceeds  of  sales  thereafter  to  be  made  of  land 
and  authority  to  one  to  take  entire  control  and  management  of 
sales  of  land  for  the  parties,  is  not  required  to  be  registered  by 
the  Act  of  1865  (chapter  147),  and  an  objection  to  its  admissi- 
bility as  evidence  on  the  ground  that  it  was  registered  after  the 
time  prescribed  by  the  said  Act  of  1885,  is  untenable.  Lenoir  v. 
Mining  Company,  513. 

3.  Registration  of  a  deed  does  not  have  the  effect  of  an  ouster. 

Ferguson  v.  Wright,  537. 

REMOVAL  OF  CAUSES: 

1.  A  suit  pending  in  a  Court  of  this  State  between  a  citizen  of  this 

State  and  an  alien  resident  in  this  State  is  not  removable  under 
the  act  of  Congress  relating  to  the  removal  of  causes.  Rooker 
v.  Crinkley,  73. 

2.  In  the  transfer  of  causes  the  CoUrts  look  to  the  real  parties  in 

interest,  and  not  to  the  form  of  the  action.     Tate  v.  Douglas,  190. 

8.  An  action  brought  on  the  relation  of  the  State  Treasurer  in  a  State 
Court  against  the  sureties  on  a  bond  of  a  receiver  appointed  by 
the  Circuit  Court  of  the  tjnited  States  is  not  removable  into  the 
Circuit  Court  of  the  United  States  under  the  provisions  of  chap- 
ter 866,  Acts  of  1888  (25th  Statutes  at  Large)  on  the  ground  that 
the  United  States  is  named  as  a  party  plaintiff,  the  real  contro- 
versy being  between  the  Treasurer  and  the  defendant,  and  the 
United  States  being  only  a  formal  plaintiff.    Ibid. 

4.  A  "  Federal  question  "  is  involved  in  an  action  only  when  a  con- 

struction is  rf  quired  to  be  put  upon  the  Constitution,  or  some 
law  of  the  United  States,  or  treaty  made  under  its  authority. 
Ibid. 
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5.  No  "  Federal  question  "  can  arise  upon  the  construction  of  a  bond 

given  by  a  receiver  appointed  by  the  United  States  Court,  as  to 
whether  the  liabilities  of  the  sureties  be  joint  or  several,  it  being 
simply  a  question  of  law  to  be  determined  by  the  settled  rules 
of  construction.  Neither  is  a  question  arising  upon  the  con- 
struction of  decrees  and  orders  of  the  United  States  Circuit  Court 
relating  to  said  bond  and  ascertaining  the  receiver's  liability 
such  a  "  Federal  question/'  where  there  is  nothing  to  show  that 
any  question  of  construction  of  such  decrees,  etc.,  will  arise, 
otner  than  their  interpretation  according  to  their  plain  mean- 
ing.   Ibid. 

6.  Where  there  are  several  defendants  in  an  action  pending  in  a 

State  Court,  and  there  is  no  separable  cause  of  action,  and  the 
defence  is  plainly  common  to  all,  all  must  unite  in  the  petition 
for  a  removal  to  the  United  States  Court;  and  this  is  so  whether 
only  one  or  all  of  the  defendants  have  entered  a  defence  to  the 
action.     Ibid. 

7.  The  Circuit  Court  of  the  United  States,  when  satisfied  by  affida- 

vit and  petition  for  removal  of  a  cause  from  a  State  Court,  on 
the  ground  of  adverse  local  influence  and  prejudice,  that  it  has 
jurisdiction  of  the  parties  and  of  the  subject-matter  of  the  suit 
and  that  the  prejudice,  etc.,  exists,  has  the  right  to  order  the 
removal  of  the  suit  from  the  State  to  the  Federal  Court.  Baird 
v.  Railroad,  603. 

8.  A  State  Court,  while  not  bound  to  surrender  its  jurisdiction  on  a 

petition  for  a  removal  until  a  case  has  been  made,  which  on  its 
face  shows  that  the  petitioner  has  the  right  to  transfer,  yet, 
when  it  does  so  appear,  it  is  error  *'to  decline  to  permit"  the 
removal  upon  an  affidavit  offerer!.     Ibid. 

9.  In  such  case  the  usual  and  proper  practice  is  to  enter  a  formal 

order  that  the  State  Court  will  not  proceed  further,  to  the  end 
that  parties  and  witnesses  may  understand  that  they  will  not  be 
required  to  attend,  unless  upon  notice  that  the  cause  has  been 
remanded.     Ibid. 

10.  Where  the  Circuit  Court  has  the  power  to  remove  a  cause  pend- 

ing in  the  State  Court,  and  exercises  it  by  an  order,  it  may  issue 
a  certiorari  to  the  State  Court,  or  the  parties  may,  upon  filing  a 
certified  copy  of  the  affidavit,  petition  and  order,  demand  a  cer- 
tified copy  of  the  record.    Ibid. 

11.  It  is  not  error  in  the  State  Court  to  refuse  to  order  a  record  to  be 

certified  to  the  Federal  Court,  since  it  is  the  duty  of  the  Clerk 
to  certify  it  to  the  Federal  Court  in  obedience  to  a  writ  of  cer- 
tiorari, without  any  motion  or  order  made  in  his  own  Court, 
but  after  the  record  has  been  certified,  showing  sufficient  ground 
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for  removal,  it  is  error  in  the  State  Court  to  resist  the  order  of 
removal.    Ibid. 

12.  Where  a  removal  of  a  cause  from  a  State  to  the  Federal  Court  is 
asked  for  upon  the  ground  of  prejudice,  etc..  the  order  may  be 
granted  upon  a  proper  showing,  as  to  other  matters,  at  any  time 
before  trial.    Ibid. 

RENTS,  WHEN  GUARDIAN  LIABLE  FOR,  102. 

RESCUE  OF  PRISONER,  PREVENTION  OF  BY  OFFICER: 

1.  Where  a  person  is  lawfully  under  arrest,  and  another  attempts  to 

rescue  him,  the  officer  in  resisting  such  arrest  is  justified  in  using 
such  force  as  would  ordinarily  be  considered  excessive,  provided 
he  acts  in  good  faith  and  without  malice.     State  v.  Rollins,  722. 

2.  But  where  an  officer,  having  lawfully  arrested  a  person,  and  in 

resisting  an  attempted  rescue  uses  such  signal  force  that  death 
is  caused  thereby,  there  is  no  presumption  of  law  that  he  acted 
without  malice  and  in  good  faith,  i.  e.,  without  excess  of  force; 
it  being  for  the  jury  to  judge  of  the  reasonableness  of  the  force 
used,  and  for  the  defendant  to  show  matter  of  excuse  or  mitiga- 
tion.   Ibid. 

3.  Good  faith  and  want  of  malice  apply  as  to  extent  of  force  used 

by  an  officer  in  resisting  a  rescue  of  a  prisoner,  when  the  arrest 
is  legal,  but  do  not  validate  an  illegal  arrest;  hence,  when  a  per- 
son submits  to  arrest  and  rescue  is  attempted,  the  officer  may 
not  resist  such  rescue  or  use  such  force  as  is  necessary  to  prevent 
the  rescue  if  the  original  arrest  was  unlawful.     Ibid. 

4.  When  a  person  is  lawfully  in  the  custody  of  an  officer  and  a  res- 

cue is  attempted,  the  officer  may  arrest  the  person  attempting 
the  rescue  and  may  use  such  force  as  is  necessary.    Ibid. 

RES  GESTAE: 

What  a  defendant  charged  with  murder  said  to  a  witness,  who,  hear- 
ing pistol  shots,  ran  to  the  scene  of  the  homicide,  arriving  there 
between  the  third  and  fourth  shots,  and  while  several  men  pres- 
ent were  struggling  with  each  other,  was  competent  as  a  part  of 
the  res  gestce,  and  also  as  corroborative  of  his  testimony  of  the 
transaction  as  given  on  the  trial.    State  v.  Rollins,  722. 

RESIDENCE: 

1.  Hearsay  testimony  as  to  the  residence  of  a  person  is  inadmisible. 

Ferguson  v.  Wright,  537. 

2.  Where  it  is  shown  that  a  person  was  once  a  resident  of  this  State, 

the  presumption  is  that  he  continues  to  be  so,  and  the  burden  of 
proving  a  change  of  domicile  is  upon  him  who  relies  upon  such 
change.    Ibid. 
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RESIDENT,  421. 

RESULTING  TRUST:  See  Trust. 

RETAILING  WITHOUT  LICENSE,  653. 

RETURN  OF  PROCE93: 

The  word  "executed"  in  the  return  of  a  process  fx  ri  termini  car- 
ries with  it  the  idea  of  a  full  performance  of  all  that  the  law 
requires;  therefore  a  return  on  a  summons,  "  Executed  by  deliv- 
ering a  copy  to  J.  B.  and  wife  R.;  fees  sixty  cents,"  necessarily 
implies  a  delivery  to  each  of  the  two.    Isley  v.  Boon,  249. 

REVENUE  ACT,  VIOLATION  OF,  653. 

REVERSION  IN  HOMESTEAD,  SALE  OF,  466. 

RIPARIAN  OWNER,  33. 

RIGHT-OF-WAY.    (See,  also,  Condemnation  Proceedings.) 

1.  The  right  of  the  State  to  take  private  property  under  the  power 

of  eminent  domain  rests  upon  the  ground  that  there  is  a  public 
necessity  for  such  taking,  and  can  only  be  exercised  when  the 
law  provides  the  means  of  giving  adequate  compensation  to  the 
owner.     Dargan  v.  Railroad,  596. 

2.  The  statutory  provision  allowing  private  property  to  be  taken 

under  the  right  of  eminent  domain  must  be  strictly  pursued, 
and  the  right  of  the  owner  to  obtain  compensation  depends  pn 
whether  the  corporation  has  obtained  a  vested  right.    Ibid. 

3.  An  interest  in  the  entire  right-of-way  does  not  vest  in  the  corpo- 

ration unless  it  takes  actual  possession  in  the  exercise  of  the 
privilege  granted  it;  but  it  seems  that,  where  the  corporation 
enters,  its  constructive  possession  extends  to  the  boundary  of 
the  right-of-way  given  in  the  charter.    Ibid. 

4.  Where  the  charter  of  a  railroad  provided  that,  in  the  absence  of 

any  contract  with  the  owner,  it  should  be  presumed  that  the 
land  over  which  the  road  runs,  with  a  space  of  100  feet  on  each 
side,  has  been  granted  to  the  corporation,  and  the  corporation 
took  a  deed  for  less  than  100  feet  within  two  years  after  its  com- 
pletion, this  prevented  the  limitation  in  the  charter  from  apply- 
ing, and  (he  corporation  got  no  title  to  land  lying  outside  of  the 
deed,  but  within  100  feet  of  the  track,  by  the  lapse  of  the  two 
j  ear  8.     Ibid. 

RIGHT-OF-WAY,  OBSTRUCTION  ON,  566. 

SALE  OF  MORTGAGED  PROPERTY: 

1.  Proceeds,  how  applied.     Bonner  v.  Styron,  30. 


INDEX.  859 


2.  Where  a  mortgage  was  duly  recorded  in  the  proper  county,  the 

fact  that  the  mortgagor,  in  whose  possession  the  property 
remained,  took  it  out  of  the  State  and  sold  it  there,  does  not 
start  the  running  of  the  statute  against  the  mortgagee  or  his 
assignee.     Woody  v.  Jones,  253. 

3.  A  mortgage  on  property  being  duly  registered,   the  legal  title 

passes  to  the  mortgagee,  and  a  levy  and  sale  of  the  property  to 
satisfy  taxes  due  by  the  mortgagor  do  not  carry  the  title  to  the 
purchaser  divested  of  the  lien  of  the  mortgage.    Ibid. 

SALE  UNDER  VOID  PROCESS: 

A  sale  and  deed  made  under  a  writ  of  ren.  ex.,  issued  in  1853,  sev- 
eral years  after  the  death  of  the  judgment  debtor,  and  without 
proof  of  a  scire  facias  against  his  heirs,  are  void.  Barfield  v. 
Barfield,  230. 

SCHOOLS: 

The  statute  (section  42.  chapter  199,  Acts  of  1889)  i elating  to  the 
admission  of  children  into  white  or  colored  schools  provides  that 
the  rule  laid  down  in  section  1810  of  The  Code,  regulating  mar- 
riages, shall  be  followed.  By  said  section  of  T\\e  Code  the  inter- 
marriage of  whites  with  persons  who  are  not  beyond  the  third 
or  in  the  fourth  generation  from  the  pure  negro  ancestor  is  pro- 
hibited. Therefore,  a  child  whose  great  grandparent  was  a 
negro  of  full  blood  is  not  entitled  to  admission  into  a  school  for 
whites.    Hare  v.  Board  of  Education,  9. 

SCHOOL  TEACHER: 

A  discretionary  power  in  the  infliction  of  punishment  upon  pupils 
is  confided  to  schoolmasters  and  teachers,  and  they  will  not  be 
held  criminally  liable  unless  the  punishment  results  in  perma- 
nent injury,  or  be  inflicted  merely  to  gratify  their  own  evil 
passions.    State  v.  Stafford,  635. 

SCHOOL  TAX:  See  "Taxes  and  Taxation." 

SECONDARY  EVIDENCE: 

1.  Returns  on  execution  being  required  to  be  in  writing,  oral  evi- 

dence in  relation  thereto  will  not  be  allowed  when  the  non- 
production,  by  reason  of  lots  or  destruction,  is  not  properly 
accounted  for.  (Pollock  v.  Wilcox,  63  N.  C,  46,  cited  and  dis- 
tinguished.)    Wells  v.  Bourne,  83. 

2.  Where  plaintiff,  in  an  action  against  a  Sheriff  to  recover  damages 

for  his  failure  to  take  a  proper  undertaking  for  the  return  of 
property  seized  by  him  at  the  instance  of  plaintiff  and  adjudged 
to  be  leturned,  failed  to  show  that  execution  issued  for  the 
property  and  against  the  sureties  on  the  undertaking  had  been 
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returned  unsatisfied,  he  failed  to  show,  and  cannot  recover 
actual  damage  against  such  Sheriff.     Ibid. 

SET-OFF: 

1.  The  right  of  set-off  only  exists  betwepn  the  same  parties  and  in 

the  8a me  right.     Adams  v.  Bank,  332. 

2.  A  bank  has  no  lien  on  the  deposit  of  a  partner  for  a  balance  due 

from  the  partnership.     Ibid. 

3.  Although  a  bank  may  recover  from  any  partner  the  overdraft  of 

the  partnership  in  an  independent  action,  or  may  plead  it  as  a 
counterclaim  in  a  suit  by  such  partner  to  recover  his  individual 
deposit,  yet  the  bank  may  not  charge  up  such  overdraft  against 
the  partner's  individual  account.    Ibid. 

SHERIFF: 

1.  In  deliveiing  property  to  a  defendant,  when  seized  in  claim  and 

delivery  proceedings,  without  taking  a  proper  undertaking  and 
requiring  the  same  to  be  justified,  a  Sheriff  becomes  liable  as  a 
surety  therein.     Wells  v.  Bourne,  82. 

2.  In  such  case  the  measure  of  liability  is  the  delivery  of  the  prop- 

erty to  the  plaintiff  (if  such  delivery  be  adjudged),  with  damages 
for  its  deterioration,  or  (failing  delivery)  the  value  of  the  prop- 
erty; and  to  subject  the  Sheriff  as  surety,  it  is  necessary  to  show 
that  execution  has  been  returned  unsatisfied.    Ibid. 

3.  Where  plaintiff,  in  an  action  against  a  Sheriff  to  recover  damages 

for  his  failure  to  take  a  proper  undertaking  for  the  return  of 
property  seized  by  him  at  the  instance  of  plaintiff  and  adjudged 
to  be  returned,  failed  to  show  that  execution  issued  for  the  prop- 
erty and  against  the  sureties  on  the  undertaking  had  been 
returned  unsatisfied,  he  failed  to  show  and  cannot  recover  actual 
damage  against  such  Sheriff.    Ibid. 

4.  A  Sheriff  who  accepts  an  insufficient  undertaking  in  arrest  and  bail 

proceedings,  or  who,  after  exceptions  filed  thereto  by  the  plain- 
tiff, fails  to  give  notice  of  the  time  when  and  the  place  where 
the  bail  will  justify,  is  liable  as  special  bail  to  the  plaintiff,  and 
he  will  not  be  exonerated  from  liability  by  the  fact  that  he  acted 
in  good  faith  in  taking  the  insufficient  bond,  or  by  the  fact  that 
the  plaintiff  was  near  by  and  knew  what  was  going  on  when  an 
alleged  justification  was  being  made  by  the  surety.  Howell  v. 
Jones,  429. 

5.  A  Sheriff  may  amend  return  of  process  after  suit  brought  for 

penalty  for  false  return.    Stealman  v.  Greenwood,  355. 

SHIPPERS,  588. 

SPECIAL  CONTRACT  AS  TO  FREIGHT,  588. 
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SPECIAL  PROCEEDINGS: 

Where  a  summons  in  a  special  proceeding  was  improperly  made 
returnable  to  the  Superior  Court  in  Term,  it  was  proper  for  the 
Judge  to  remand  the  proceeding,  with  directions  that  the  sum- 
mons be  amended  so  as  to  make  it  returnable  before  the  Clerk 
on  a  day  certain.    Simmons  v.  Steamboat  Co.,  147. 

SPECIFIC  PERFORMANCE,  294. 

STATE,  TITLE  OF  TO  LAND,  HOW  DIVE3TED,  527. 

STATUTE  OF  LIMITATIONS: 

1.  The  lapse  of  three  years  between  the  maturity  of  or  last  payment 

on  a  sealed  note  and  the  commencement  of  suit  thereon  is  a  bar 
to  the  action  as  against  a  surety  thereto.   Redmond  v.  Pippen,  90. 

2.  Section  153  (2)  of  The  Code,  prescribing  seven  years  after  the 

qualification  of  the  executor  or  administrator  as  the  time  within 
which  a  creditor  of  a  deceased  person  shall  bring  his  action,  does 
not  put  a  stop  to  the  operation  of  the  three-years  statute  which 
has  begun  to  run;  therefore,  where  the  statute  began  to  run  in 
favor  of  a  surety  on  23d  of  March,  1888,  the  surety  died  on  June 
6,  1889,  and  his  executrix  qualified  on  June  8,  1889,  an  action 
commenced  on  5th  of  April,  1892,  was  barred  as  to  such  surety. 
Ibid. 

3.  Section  153  (2)  applies  to  actions  against  a  personal  or  real  repre- 

sentative instituted  to  compel  the  performance  of  some  duty 
incumbent  on  the  representative,  such  as  the  sale  of  land  for 
assets,  and  not  to  actions  brought  6imply  to  ascertain  the  debt 
and  reduce  it  to  judgment.    Ibid. 

4.  The  mere  endorsement  of  a  credit  on  a  note  by  the  holder  (even 

though  supported  by  a  counterclaim  in  favor  of  the  debtor)  will 
not  have  the  effect  of  reviving  the  liability  on  a  note  barred  by 
the  lapse  of  time,  but  only  an  actual  payment  made  and  received 
as  such.     Young  v.  Alford,  130. 

5.  To  make  specific  articles  a  payment  they  must  be  received  as  pay- 

ments or,  by  subsequent  agreement,  applied  as  payments.  Ibid. 

6.  In  the  trial  of  an  action  on  three  bonds,  it  appeared  that  plaintiff, 

some  years  after  they  were  barred  by  lapse  of  time,  got  a  quart 
of  brandy  of  the  defendant's  intestate  and  offered  to  pay  him 
for  it,  but  he  said:  "No,  he  owed  her;  let  that  go  on,  as  he 
already  owed  her  more  than  he  could  ever  pay;"  no  price  was 
named  for  the  brandy,  and  no  request  was  made  to  apply  its 
value  to  any  indebtedness,  and  no  specific  indebtedness  was  men- 
tioned. There  was  an  endorsement  of  a  credit  of  twenty -five 
cents  upon  each  of  the  bonds  of  a  date  within  ten  years  before 
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suit  was  brought,  but  there  was  no  evidence  that  the  debtor 
directed  or  assented  to  such  endorsement,  nor  any  evidence 
aliunde  such  endorsements  that  they  were  put  on  the  notes  the 
day  they  purported  to  have  been,  nor  any  as  to  the  handwriting 
of  such  entries:  Held,  that  there  was  no  evidence  sufficient  to 
go  to  the  jury  to  prove  a  payment.    Ibid. 

STOPPAGE  IN  TRANSITU: 

1.  Where  there  is  an  actual  or  constructive  delivery  of  goods  to  the 

purchaser  before  demand  of  the  vendor,  the  right  of  stoppage 
in  transitu  is  at  an  end.     Williams  v.  Hodges,  86. 

2.  If  the  carrier,  by  reason  of  an  arrangement  with  the  consignee, 

or,  for  any  cause,  remains  in  possession,  but  holds  the  goods  only 
as  the  agent  of  the  consignee  and  subject  to  his  order,  such  pos- 
session is  the  possession  of  the  consignee.    Ibid. 

STREETS,  ABUTTING  PROPRIETOR: 

1.  In  the  absence  of  evidence  as  to  the  ownership  of  the  fee  in  a 

street  of  a  city,  the  presumption  is  that  the  city  has  an  easement 
only,  and  that  the  fee  remains  in  the  abutting  owner.  White  v. 
Railroad,  610. 

2.  Where  the  ownership  of  the  fee  in  a  street  is  in  the  abutting  land- 

owner, he  is  entitled  to  every  right'  and  advantage  therein  not 
required  by  the  public,  and  the  easement  of  the  public  is  the 
right  to  use  and  improve  the  street  for  the  purposes  of  a  high- 
way only.     Ibid. 

3.  If  a  city  perverts  a  street  to  il  legit  mate  purposes,  it  is  an  inter- 

ference with  the  right  of  the  abutting  proprietor,  and  he  is  enti- 
tled to  recover  for  any  damages  suffered  therefrom.    Ibid. 

4.  The  use  of  a  street  for  an  ordinary  steam  railroad  is  not  a  legiti- 

mate use  of  the  street  for  public  purposes,  and  neither  the  Leg- 
islature nor  city  can  authorize  such  a  railroad  to  be  constructed 
and  operated  thereon  against  the  abutting  owner's  will  without 
compensation.    Ibid. 

5.  Where  a  railroad  company  entered  upon  and  constructed  its  road 

upon  a  street;  thereby  reducing  the  width  of  the  latter,  and  it 
does  not  appear  that  it  entered  under  any  statutory  authority, 
but  only  by  the  license  of  the  city,  the  abutting  property  owner 
who  is  endamaged  thereby  may  maintain  a  common  law  action 
for  damages,  to  be  assessed  up  to  the  time  of  the  trial,  or  may 
sue  for  permanent  damages  inflicted  by  the  location  and  con- 
struction of  the  road  and,  by  so  doing,  confer  upon  the  defen- 
dant an  easement  to  occupy  the  street,  as  far  as  such  abutter  is 
concerned.     Ibid. 
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STREET  RAILWAYS: 

City  authorities  are  empowered  to  issue  license  for  the  laying  down 
a  street  railway  track  upon  the  streets  of  the  city,  and  for  the 
operation  of  the  railway.    Atkinson  v.  Street  Railway,  581. 

SUBROGATION: 

1.  Subrogation  is  the  substitution  of  another  person  in  the  place  of 

a  creditor,  so  that  the  former  can  succeed  to  the  rights  of  the 
latter  in  relation  to  the  debt,  and  to  entitle  one  to  such  equita- 
ble relief,  he  must  have  paid  the  money  upon  request  or  as 
surety  or  under  some  compulsion  made  necessary  by  the  ade- 
quate protection  of  his  own  rights.    Liles  v.  Rogers,  197. 

2.  Where  several  or  successive  obligations  of  suretyship  be  not  in 

substance  and  nature  for  the  same  thing,  and  have  no  relation 
to  or  operation  upon  each  other,  the  doctrine  of  subrogation 
cannot  be  invoked.    Ibid. 

3.  Where  a  Sheriff  who  had  given  separate  bonds,  one  for  the  col- 

lection of  State  taxes  and  the  other  for  county  taxes,  settled  the 
first  by  using  some  of  the  funds  collected  for  county  taxes,  and 
the  sureties  on  the  county  tax  bond  were  forced  to  make  good 
the  default  of  the  Sheriff  thereon,  such  sureties,  in  the  absence 
of  knowledge  on  the  part  of  the  State  Treasurer  or  of  the  sure- 
ties on  the  State  tax  bond,  of  the  misapplication  of  funds,  can- 
not recover  the  amount  so  misapplied  from  the  State  tax  bond 
sureties,  since  the  latter's  bond  was  extinguished  by  perform- 
ance and  the  State  could  not  have  been  compelled  to  refund  the 
money,  nor  could  have  revived  the  sureties'  liability  if  the 
amount  had  been  refunded.     Ibid. 

SUMMONS,  IRREGULARITY  OF  SERVICE  OF,  HOW  WAIVED,  26. 

SUMMONS,  SERVICE  OF: 

1.  The  word  "  executed"  in  the  return  of  a  process  ex  vi  termini 

carries  with  it  the  idea  of  a  full  performance  of  all  that  the  law 
requires;  therefore,  a  return  on  a  summons  "  executed  by 
delivering  a  copy  to  J.  B.  and  wife  R.  Fees  sixty  cents,"  nec- 
essarily implies  a  delivery  to  each  of  the  two.  Isley  v.  Boon,  249. 

2.  Where,  in  an  action  to  recover  land,  the  defendant  disputes  plain- 

tiff's title  upon  the  ground  that  the  summons  in  a  special  pro- 
ceeding under  a  decree  in  which  plaintiff  had  purchased  the  land 
and  to  which  plaintiff  was  not  a  party,  had  not  been  served  upon 
the  defendant,  who  was  a  defendant  in  6uch  special  proceed- 
ings: Held,  (1)  that  the  trial  Judge  erred  in  holding  that  the 
return  on  the  summons  in  such  special  proceedings  was  only 
prima  fade  evidence  of  service  and  could  be  rebutted  by  show- 


864  INDEX. 


ing  that  in  fact  no  such  service  was  made;  (2)  that  even  if  the 
service  of  the  summons  had  been  apparently  irregular,  the 
judgment  in  such  special  proceedings  could  not  be  collaterally 
attacked  in  the  action  at  bar.    Ibid. 

SUMMONS,  VOID,  CANNOT  BE  AMENDED: 

Although  a  summons  be  informal  in  some  respects,  or  even  defec- 
tive in  failing  to  contain  everything  requisite  under  the  statute, 
yet,  if  it  bears  internal  evidence  of  its  official  origin  and  of  the 
purpose  for  which  it  was  issued,  its  informality  and  defects  may 
be  cured  by  amendment;  but  where  it  is  not  signed  or  does  not 
bear  a  seal,  or  otherwise  show  its  official  character,  it  is  nothing 
more  than  a  blank,  and  a  Judge  has  no  authority  to  permit  it  to 
be  amended.    Redmond  v.  Mullenax,  505. 

SURETY: 

1.  Wife's  property  mortgaged  to  secure  husband's  debt  treated  as 

surety,  when.    Hinton  v.  Oreenleaf,  6. 

2.  To  subject  a  Sheriff  to  liability  as  surety  for  not  taking  a  proper 

bond  upon  delivery  to  the  defendant  in  claim  and  delivery  pro- 
ceedings, it  is  necessary  to  show  that  execution  has  been  returned 
unsatisfied.     Wells  v.  Bourne,  82. 

3.  The  lapse  of  three  years  between  the  maturity  of  or  last  payment 

on  a  sealed  note  and  the  commencement  of  suit  thereon  is  a  bar 
to  the  action  as  against  a  surety  thereto.   Redmond  v.  Pippen,  90. 

4.  Parol  evidence  is  admissible  to  show  that  one  apparently  a  prin- 

cipal on  a  note  is,  in  fact,  a  surety.    Lockhart  v.  Ballard,  292. 

SURETY  ON  OFFICIAL  BOND: 

Where  several  or  successive  obligations  of  suretyship  be  not  in  sub- 
stance and  nature  for  the  same  thing,  and  have  no  relation  to 
or  operation  upon  each  other,  the  docrine  of  subrogation  cannot 
be  invoked.    Liles  v.  Rogers,  197. 

SURVEY: 

The  original  plat  of  the  survey  required  to  be  attached  to  a  grant  of 
land,  when  issued  by  the  State,  is  made  a  part  of  the  grant  for 
the  purpose  of  indicating  the  shape  and  location  of  the  boundary, 
and  is  evidence,  though  not  conclusive,  to  be  submitted  to  the 
jury  as  to  the  true  shape  and  lccation  of  the  land.  Redmond  v. 
Mullenax,  505. 

TAXATION: 

1.  Uniformity,  in  its  legal  and  proper  sense,  is  inseparably  incident 
to  the  power  of  taxation,  whether  applied  to  taxes  on  property 
or  to  those  imposed  on  trades,  professions,  etc.  State  v.  Moore, 
697. 
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2.  Acts  1891,  ch.  75,  defining  an  "  emigrant  agent "  "  to  mean  any 

person  engaged  in  hiring  laborers  in  the  State,  to  be  employed 
beyond  the  limits  of  the  same,"  and  providing  that  emigrant 
agents  shall  pay  the  State  Treasurer  a  license  fee  of  $1,000  before 
they  can  hire  laborers  in  certain  counties  of  the  State,  to  be 
employed  beyond  the  limits  of  the  State,  is,  if  considered  as  an 
exercise  of  the  taxing  power  of  the  Legislature,  in  contraven- 
tion of  the  Constitution,  Art.  V,  sec.  3,  authorizing  the  Legisla- 
ture to  tax  "trades,  professions,  franchises,"  etc.,  and  is  void 
for  want  of  uniformity.    J  bid. 

3.  The  occupation  of  an  "emigrant  agent,"  as  defined  in  chapter 

75,  Acts  of  1891,  does  not  belong  to  that  class  of  trades  or  occu- 
pations which  are  so  inherently  harmful  or  dangerous  to  the 
public  that  they  may,  either  directly  or  indirectly,  be  restricted 
or  prohibited.    Ibid. 

4.  Since  the  act  does  not  prescribe  any  regulation  as  to  how  the 

business  shall  be  carried  on,  nor  any  police  supervision,  and 
since  it  exacts  a  very  large  license  fee,  it  is  restrictive  and  pro- 
hibitory of  the  business  mentioned  therein,  and,  if  considered 
as  an  exercise  of  police  power,  is  void  for  that  reason.    Ibid. 

5.  There  being  no  regulation  of  such  occupation,  and  therefore  no 

expense  in  supervising  it,  or  any  expense  whatever  beyond  the 
amount  necessary  to  defray  the  cost  of  issuing  the  license,  the 
act,  if  considered  an  exercise  of  police  power,  is  also  void  for 
the  unreasonableness  of  the  license  fee.    Ibid. 

TAXES  AND  TAXATION: 

1.  It  is  the  exclusive  right  of  the  Legislature  to  determine  and 

declare  by  whom  and  how  the  indigent  of  the  State  entitled  to 
support  shall  be  ascertained,  and  from  what  fund  and  by  whom 
allowances  for  their  support  shall  be  made.  Board  of  Educa- 
tion v.  Commissioners,  379. 

2.  The  act  of  the  Legislature  (chapter  198,  Acts  of  1889)  providing 

pensions  for  disabled  and  necessitous  Confederate  soldiers  and 
their  indigent  widows  was  enacted  in  the  discharge  of  a  legal  as 
well  as  moral  obligation  enjoined  by  the  Constitution.    Ibid. 

8.  As  the  levy  of  the  tax  of  nine  cents  made  by  the  Act  of  1889  did 
not  exceed  one-fourth  of  the  total  State  levy  on  the  poll,  the 
Legislature  had  the  right  to  appropriate  it  to  the  particular  class 
of  the  indigent  of  the  State  to  which  it  related  (disabled  and 
indigent  Confederate  soldiers  and  their  indigent  widows),  and 
to  provide  by  other  legislation  for  the  other  poor  through  the 
County  Commissioners  of  the  various  counties.    Ibid. 
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4.  Such  levy  of  Dine  cents  for  pensions  is  authorized  only  as  a  tax 

for  the  maintenance  of  the  poor,  and  cannot  be  imposed  as  an 
additional  tax,  but  is  a  part  of,  and  must  be  deducted  from,  the 
one-fourth  of  the  capitation  tax  usually  subject  to  appropriation 
for  the  support  of  the  poor,  three-fourths  of  the  capitation  tax 
being  set  apart  by  the  Constitution  for  public  school  purposes. 
Ibid. 

5.  Where  a  County  Board  of  Education  brought  suit  against  the 

Board  of  Commissioners  to  recover  the  portion  of  the  capitation 
tax  paid  over  to  the  State  for  several  years  for  the  pension  fund 
to  the  diminution  of  the  educational  fund  instead  of  the  general 
poor  fund:  Held,  that  while  the  educational  fund  should  not 
have  been  diminished  by  such  misappropriation,  the  County 
Commissioners  cannot  be  held  liable  for  the  same,  either  indi- 
vidually or  as  representatives  of  the  county;  nor,  indeed,  can 
the  County  Treasurer  who  has  paid  such  portion  over  to  the 
State  be  held  liable.     Ibid. 

TAX  SALE: 

A  mortgage  on  property  being  duly  registered,  the  legal  title  passes 
to  the  mortgagee,  and  a  levy  and  sale  of  the  property  to  satisfy 
taxes  due  by  the  mortgagor  do  not  carry  the  title  to  the  pur- 
chaser divested  of  the  lien  of  the  mortgage.-  Woody  v.  Jones,  253. 

TELEGRAPH  COMPANIES: 
« 

1.  The  Railroad  Commission  may  fix  rates  for  telegraphic  messages 

transmitted  from  one  point  to  another  in  this  State,  although 
they  traverse  another  State  in  the  route.  Railroad  Commis- 
sioners v.  Telegraph  Company  y  218. 

2.  Under  the  statute  (chapter  820,  Acts  of  1891)  establishing  the 

Railroad  Commission,  no  authority  is  given  to  the  Commission 
to  direct  a  telegraph  company  to  open  for  commercial  messages 
offices  at  which  only  its  own  business,  or  that  of  a  railroad 
company  with  which  it  has  intimate  relations,  is  transacted. 
Whether  it  is  the  duty  of  such  company  to  take  such  messages 
may  be  tested  in  a  civil  action  after  the  tender  of  a  message. 
Ibid. 

TENANTS  IN  COMMON: 

1.  The  fact  that  a  co-tenant  of  land  has  granted  a  right-of-way  to  a 
railroad  company  will  not  prevent  another  owner  from  insti- 
tuting proceedings  for  the  assessment  of  damages  sustained  by 
him,  nor  will  such  fact  prevent  the  co-tenant,  who  has  made 
Buch  grant,  from  becoming  a  party  to  the  proceedings  and  hav- 
ing his  rights  adjusted  thereunder,  upon  a  claim  that  the  com- 
pany had  forfeited  its  right  under  the  grant  by  failure  to  com- 


INDEX.  867 


ply  with  the  conditions  thereof,  and  this  although  such  forfeiture 
did  not  occur  until  after  the  petition  was  first  filed  by  his  co-ten- 
ant.   Hill  v.  Mining  Company,  259. 

2.  A  party  in  possession  of  land  as  tenant  in  common  with  another 

cannot  acquire  title  as  to  the  interest  of  the  other  tenant  in 
common  by  seven  years  adverse  possession  with  color  of  title, 
since  it  requires  twenty  years  of  such  possession  to  amount  to 
an  ouster  of  the  co-tenant.  And  it  makes  no  difference  whether 
the  defendant  in  an  action  to  recover  possession  of  land  is  a 
rightful  co-tenant  or  not,  for  the  plaintiff  must  show  title  against 
the  world.    Lenoir  v.  Mining  Company,  518. 

3.  A  tenant  in  common  is  not  estopped  by  declarations  of  a  co-tenant 

against  his  interest  without  evidence  of  any  authority  of  the 
co-tenant  to  bind  him.     Ibid. 

4.  Where  an  occupant  of  land  has  entered  and  holds  under  title 

derived  mediately  or  immediately  through  conveyances  from  a 
portion  of  the  tenants  in  common,  to  whom  the  land  had  passed 
by  descent  or  purchase,  although  professing  to  convey  the  whole 
interest  in  the  land,  a  possession  for  less  than  twenty  years  will 
not  raise  the  presumption  that  the  co  tenant  who  did  not  join  in 
the  deed  has  been  evicted,  for  one  tenant  in  common  cannot 
thus  make  the  possession  adverse  to  his  co-tenant.  Ferguson  v. 
Wright,  537. 

"TEN-PINS": 

The  game  known  as  "  ten-pins,"  like  its  kindred  English  game  of 
"  bowls,"  is  not  a  game  of  chance  for  betting  at  which  the  par- 
ticipants are  indictable  under  chapter  29,  Acts  of  1891.  (State 
v.  Qupton,  8  Ired.,  271,  followed.)    State  v.  King,  631. 

TESTIMONY: 

1.  While  it  is  not  every  question  tending  to  disparage  or  disgrace  a 

witness  which  is  competent,  yet  when  the  impeaching  question 
is  limited  to  particular  acts  and  is  not  put  merely  for  the  purpose 
of  annoying  or  harassing  the  witness,  it  is  allowable;  therefore, 
a  question  put  to  a  party  on  cross-examination,  whether  he  had 
not  compromised  an  action  of  slander  for  $175  without  requir- 
ing the  defendant  therein  to  retract  the  slanderous  charge  of 
perjury,  was  competent  as  an  impeaching  question.  Byrd  v. 
Hudson,  208. 

2.  Incompetency  of  a  witness  under  section  590  of  The  Code  attaches 

only  to  the  surviving  party  to  the  transaction,  and  in  an  action 
on  a  bond  plaintiff  administrator  of  a  deceased  person  is  compe- 
tent to  prove  the  execution  by  the  defendant  of  the  bond.  Wil- 
liams v.  Cooper,  28tf. 
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8.  Where  a  plaintiff,  administrator  and  distributee  of  a  deceased  per- 
son, testified  only  to  the  execution  of  the  bond,  this  did  not  con- 
fer upon  the  defendant  the  right  to  testify  as  to  payments  made 
by  him  on  the  bond,  nor  to  cross-examine  the  plaintiff  adminis- 
trator in  regard  to  such  alleged  payments.    Ibid. 

4.  It  is  competent  for  a  party  to  testify  in  regard  to  transactions  that 
took  place  between  himself  and  an  agent  of  the  defendant, 
within  the  scope  of  his  agency,  and  also  to  the  declarations  of 
the  agent  as  a  part  of  those  transactions,  and  this  is  so  notwith- 
standing the  agent  be  dead.    Sprague  v.  Bond,  551. 

5.  Testimony  evoked  on  the  cross-examination  of  a  witness  by  a 
prisoner  on  trial  cannot  form  the  ground  of  an  exception,  espe- 
cially when  it  is  immaterial  and  in  no  view  prejudicial  to  the 
prisoner.    State  v.  DeQraff,  688. 

THREATS  TO  INDUCE  CONFESSIONS,  624. 

TRANSACTIONS  WITH  DECEASED  PERSONS,  171: 

1.  Incompetency  of  a  witness  under  Section  590  of  The  Code  attaches 

only  to  the  surviving  party  to  the  transaction,  and  in  an  action 
on  a  bond  plaintiff  administrator  of  a  deceased  person  is  com- 
petent to  prove  the  execution  by  the  defendant  of  the  bond. 
Williams  v.  Cooper,  286. 

2.  Where  a  plaintiff,  administrator  and  distributee  of  a  deceased 

person,  testified  only  to  the  execution  of  the  bond,  this  did  not 
confer  upon  the  defendant  the  right  to  testify  as  to  payments 
made  by  him  on  the  bond,  nor  to  cross-examine  the  plaintiff 
administrator  in  regard  to  such  alleged  payments.    Ibid. 

TRIAL: 

1.  A  plaintiff  must  at  all  stages  of  the  trial  prove  such  allegations  as 

are  essential  to  his  recovery,  and  this  he  may  do  by  submitting 
plenary  testimony,  which,  uncontradicted,  entitles  him  to  a  ver- 
dict, or,  after  proving  directly  some  of  the  facts  that  he  is  bound 
to  establish,  shift  the  burden,  as  to  others,  by  offering  such  evi- 
dence as  will  raise  a  presumption  of  their  truth,  and  resting 
until  his  adversary  shall  have  attempted  to  rebut  the  presump- 
tion so  raised.    Loyd  v.  Loyd,  186. 

2.  When  objectionable  language  used  by  counsel  in  addressing  a 

jury  is  not  objected  to  at  the  time,  it  cannot  be  objected  to 
later.    Byrd  v.  Hudson,  208. 

8.  In  an  action  for  an  account,  plaintiff  alleged  that  he  had  conveyed, 
by  absolute  deed,  to  the  defendant  B,  certain  lands  in  conside- 
ration of  her  agreement  that  when  the  land  should  be  sold  plain- 
tiff should  have  one-half  of  the  proceeds,  and  that  the  land  had 
been  sold  and  defendant  refused  to  account,  etc.    A  was  allowed 
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to  become  a  party  defendant,  and  in  her  answer  alleged  that 
she  was  the  equitable  owner  of  the  land,  as  against  the  plaintiff, 
by  reason  of  a  deed  or  contract  to  convey  the  same,  dated,  but 
not  registered  before  the  deed  to  defendant  B,  which  allegations 
plaintiff  in  his  reply  denied:  Held,  (I)  that  A  was  properly 
allowed  to  become  a  party;  (2)  that  the  truth  of  the  allegations 
made  by  A,  and  controverted  by  the  plaintiff,  should  be  inquired 
into,  and  it  was  error  to  refuse  to  admit  issues  framed  to  cover 
all  the  controverted  transactions  between  the  plaintiff  and  each 
of  the  defendants  in  relation  to  the  land,  so  that,  if  plaintiff  is 
correct  in  his  allegations,  an  account  may  be  ordered,  and  if  the 
facts  alleged  by  A  are  found  to  be  true,  the  Court  may  adjudge 
the  rights  of  the  respective  claimants  and  frame  the  order  of 
reference  accordingly.    Sprague  v.  Bond,  551. 

4.  Regularly,  the  two  pleas  of  "former  conviction"  and   "not 

guilty  "  should  be  tried  separately,  since  the  former  implies  an 
admission  of  the  criminal  act  and  is  inconsistent  with  an  abso- 
lute denial.    State  v.  Winchester,  641. 

5.  Where,  on  the  trial  of  a  prisoner,  the  evidence  of  the  State  being 

uncontradicted,  the  Court  told  the  jury,  if  they  believed  the 
evidence,  to  return  a  verdict  of  guilty,  and  after  pausing  a 
moment  or  two,  and  the  jury  manifesting  no  disposition  to 
retire,  the  Court  told  the  Clerk  to  enter  the  verdict  of  guilty: 
Held,  that  while  it  was  not  necessary  that  the  jury  should  retire, 
yet  it  was  indispensably  necessary  that  they  should  agree  upon 
and  render  the  verdict.  (Distinction  between  civil  and  criminal 
actions  in  this  respect  noted  and  discussed).  State  v.  Riley,  648. 

6.  Where  there  are  two  counts  in  a  bill  of  indictment,  one  good  and 

the  other  defective,  and  a  general  verdict  of  guilty  thereon,  the 
presumption  is  that  the  conviction  was  upon  the  good  count, 
and  that  the  evidence  supported  the  conviction.  State  v. 
Edwards,  653. 

7.  In  the  trial  of  an  indictment  following  the  form  authorized  by 

chapter  58,  Acts  of  1887,  and  charging  that  the  accused  "  feloni- 
ously, wilfully  and  with  malice  aforethought  did  kill  and  mur- 
der." etc.,  the  evidence  was  that  the  accused  and  deceased  had 
quarreled  and  that  the  latter  had  made  threats,  and  the  only 
evidence  as  to  the  manner  of  killing  was  that  the  accused  had 
concealed  himself  and  waylaid  the  deceased,  striking  him,  as  he 
passed,  on  the  head  with  an  axe,  and  killing  him  instantly.  The 
Court  charged  that  the  crime  was  murder  or  nothing,  and  the 
jury  found  accused  guilty  of  the  felony  and  murder  in  the  man- 
ner and  form  as  charged  in  the  bill  of  indictment:  Held,  that, 
upon  the  evidence,  only  a  verdict  of  guilty  in  the  first  degree 
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was  warranted,  and  the  general  verdict  was  in  response  to  the 
charge  of  murder  in  the  first  degree  and  determined  the  degree 
in  accordance  with  the  Act  of  1893.    State  v.  Gilchrist,  673. 

8.  A  motion  to  quash  a  bill  of  indictment  for  the  disqualification  of  a 

grand  juror,  if  made  before  plea,  will  be  granted  as  a  matter  of 
right,  but  if  made  after  plea  it  may  be  granted  or  not,  in  the 
sound  discretion  of  the  trial  Judge;  and,  in  the  latter  case,  if  the 
motion  be  declined  without  the  assignment  of  any  reason,  it  will 
be  assumed  that  such  discretion  was  exercised,  and  no  appeal 
will  lie.     State  v.  DeGraff,  688. 

9.  Where  a  petit  juror,  upon   being  challenged  and   examined, 

declared  that  his  opinions,  adverse  to  the  prisoner,  had  been 
founded  on  rumor  only,  and  that,  after  hearing  the  evidence,  he 
could  give  a  fair  and  impartial  verdict,  an  exception  to  the  find- 
ing of  the  Court  that  he  was  impartial  cannot  be  sustained.   Ibid. 

10.  Where  a  witness,  offered  as  an  expert,  testified  that  he  had  been 

a  bookkeeper  for  many  years,  was  secretary  and  treasurer  of  the 
city  and,  as  such,  it  was  his  duty  to  compare  handwritings  to 
determine  which  are  genuine  and  which  are  not,  had  been  in 
the  business  fifteen  years,  and  that  his  experience  had  been  such 
that  he  could  compare  a  paper  with  one  known  to  be  genuine 
and  determine  the  genuineness  of  the  former:  Held,  that  the 
witness  was  properly  qualified  as  an  expert  and  competent,  as 
such,  to  compare  a  signature  admitted  to  be  the  prisoner's  with 
one  attached  to  a  paper  found  on  the  person  of  the  deceased. 
Ibid. 

11.  Where  a  witness  testified  that  he  had  been,  four  or  five  years,  Reg- 

ister of  Deed 8,  had  occasion  to  examine  signatures,  was  fre- 
quently called  on  to  prove  signatures  of  deceased  persons  in  the 
Clerk's  office,  used  magnifying  glasses  to  detect  erasures,  and 
had  such  experience  that  he  could  compare  a  writing  with  one 
known  to  be  genuine  and  determine  the  genuineness  of  the 
former:  Held,  that  he  was  properly  qualified  and  competent  as 
an  expert  to  make  such  comparison.    Ibid. 

12.  An  admittedly  genuine  signature  to  an  affidavit  made  by  an 

accused  person  in  the  case  in  which  he  is  being  tried  is  a  proper 
criterion  for  the  comparison  of  incriminating  writings  purport- 
ing to  be  signed  by  him.     Ibid. 

13.  Testimony  evoked  on  the  cross-examination  of  a  witness  by  a 

prisoner  on  trial  cannot  form  the  ground  of  an  exception,  espe- 
cially when  it  is  immaterial  and  in  no  view  prejudicial  to  the 
prisoner.    Ibid. 

14.  On  the  trial  of  a  prisoner  charged  with  murder,  not  as  an  acces- 

sory before  or  after  the  fact,  but  as  a  co-principal,  it  was  not 
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error  in  the  Court  to  charge  the  jury,  that  in  determining  the 
fact  whether  the  prisoner  was  an  aider  and  abetter  in  the  murder, 
and  therefore  guilty  in  the  second  degree,  they  should  not  be 
influenced  by  the  fact  that  another,  charged  with  the  murder, 
had  been  previously  acquitted.    State  v.  Whitt,  716. 

15.  Although  a  conversation  which  took  place  between  a  witness  and 

deceased  immediately  after  the  latter  was  fatally  wounded,  in 
which  he  described  the  number  and  location  of  his  wounds  and 
the  character  of  his  sufferings,  and  stated  his  belief  that  he  was 
killed  (it  being  in  evidence  that  deceased  died  within  forty-eight 
hours  after  the  wounds  were  inflicted),  was  not  a  part  of  the  res 
gestae,  yet  it,  as  well  as  the  statement  of  what  the  deceased  said 
about  the  transaction,  would  have  been  competent  as  dying 
declarations.    Ibid. 

16.  In  such  case,  testimony  as  to  the  statement  of  the  deceased  con- 

cerning his  wounds  and  suffering  (the  character  of  the  former 
being  proved  otherwise,  and  it  not  being  seriously  controverted 
that  they  caused  the  death)  could  not  prejudice  a  prisoner  on 
trial  for  the  killing.  Besides,  such  statements,  not  containing 
any  reference  to  the  transaction  in  which  the  wounds  were 
received,  were  competent  as  natural  evidence.    Ibid. 

TRU3T  DEED: 

1.  The  power  of  a  married  woman  to  dispose  of  land  by  her  under 

a  deed  of  settlement  is  not  absolute,  but  limited  to  the  mode 
pointed  out  in  the  instrument.    Broughton  v.  Lane,- 16. 

2.  Where  land  was  conveyed  to  a  trustee  for  the  benefit  of  a  feme 

covert,  the  trustee  to  convey  the  same,  "  if  requested  by  her  in 
writing,"  and  reinvest  the  proceeds  on  the  same  trusts,  a  con- 
veyance by  her  and  her  husband,  in  which  the  trustee  did  not 
join,  did  not  pass  the  interest  held  in  trust  for  the  feme  covert. 
Ibid. 

TRUSTEE: 

1.  A  trustee  may  compromise  a  suit  brought  against  him  affecting 

the  assets  in  his  hands,  and  he  will  not  be  liable  to  the  cestui 
que  trust,  provided  he  acts  with  due  care  and,  in  good  faith, 
does  what  under  the  circumstances  that  surround  him  seems 
best  for  the  interest  of  those  whom  it  is  his  duty  to  serve. 
Locheimer  v.  Weil,  181. 

2.  Where  a  trustee,  who  in  good  faith  and  under  advice  of  his  coun- 

sel and  of  counsel  employed  by  a  creditor  of  the  trustor,  compro- 
mised a  suit  affecting  the  trust  estate,  he  will  not  be  held  liable 
for  loss  accruing  to  such  creditor,  although  the  latter's  counsel 
bad  no  general  or  special  authority  to  consent  to  such  compro- 
mise.   Ibid. 
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3.  Transactions  between  a  trustee  and  his  cestui  que  trust  are  viewed 

with  extreme  jealousy,  and  a  presumption  of  fraud  arises  when 
a  trustee  undertakes  to  purchase  the  trust  property  from  the 
cestui  que  trust.    Cole  v.  Stokes,  270. 

4.  In  order  that  such  a  purchase  may  stand,  it  is  necessary,  not  only 

that  the  price  paid  be  fair  and  reasonable,  but  that  it  appear  that 
the  fiduciary  relation  has  ceased,  or,  at  all  events  that  all  neces- 
sity for  activity  in  the  trust  has  ceased,  so  that  the  trustee  and 
cestui  que  trust  are  each  at  liberty,  without  the  concurrence  of 
the  other,  to  consult,  and  able  to  vindicate  his  own  interest,  and 
that  the  beneficiary  had  full  information  and  complete  under- 
standing of  all  facts  concerning  the  property  and  the  transac- 
tion itself  and  the  person  with  whom  he  was  dealing,  and  gave 
a  perfectly  free  consent,  and  that  the  trustee  made  to  the  bene- 
ficiary a  perfectly  honest  and  complete  disclosure  of  all  knowl- 
edge or  information  possessed  by  himself.     Ibid. 

TRUST,  RESULTING: 

1.  Where,  upon  a  purchase  of  property,  the  conveyance  of  the  legal 

title  is  taken  in  the  name  of  one  person,  while  the  consideration 
is  given  or  paid  by  another  at  the  same  time  or  previously,  and 
as  part  of  the  same  transaction,  the  parties  being  strangers  to 
each  other,  the  presumption,  in  the  absence  of  rebutting  cir- 
cumstances, is  that  he  who  supplies  the  money  intends  the  pur- 
chase for  his  own  benefit,  and  not  for  another,  and  that  the 
conveyance  in  the  name  of  the  other  is  a  matter  of  convenience 
and  arrangement  for  collateral  purposes,  and  a  resulting  trust 
immediately  arises  from  the  transaction,  and  the  person  named 
in  the  conveyance  will  be  a  trustee  for  the  party  from  whom  the 
consideration  proceeds.    Summers  v.  Moore,  394. 

2.  In  such  case  the  burden  is  upon  him  who  claims  the  resulting 

trust,  and  as  the  law  gives  a  peculiar  force  and  solemnity  to 
deeds,  it  will  not  allow  them  to  be  overthrown  by  mere  words, 
but  only  by  facts  strong,  clear  and  unequivocal.    Ibid. 

3.  Parol  evidence  is  admissible  to  rebut  a  resulting  trust  but  the 

burden  is  upon  the  nominal  purchaser,  who  must  establish  by 
sufficient  testimony  that  it  was  intended  that  he  should  take  a 
beneficial  interest.    I  bid. 

4.  Although  one  who  supplies  the  purchase-money  and  procures  the 

conveyance  to  be  made  to  another,  for  the  purpose  of  hindering, 
delaying  or  defrauding  his  creditors,  cannot  claim  a  resulting 
trust,  in  a  Court  of  Equity,  which  will  not  interfere  between 
wrongdoers;  yet,  where,  subsequent  to  the  transaction,  the 
beneficial  owner,  under  a  mistaken  idea  that  he  was  insolvent, 
instructed  the  nominal  purchaser  of  the  property  to  postpone 
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the  execution  of  a  deed,  which  the  latter  was  about  to  make, 
reconveying  the  land,  such  fact  cannot  have  the  effect  of 
depriving  the  beneficial  owner  of  his  right  to  recover  the  prop- 
erty, his  intention  to  defraud  his  supposed  creditors  not  being 
accompanied  by  any  act  which  changed  his  relation  to  the 
property.    1  bid. 

5.  Where  land  has  been  substituted  for  a  part  of  that  affected  by  a 
resulting  trust,  the  owner  may  follow  it  and  have  it  declared 
subject  to  the  trust.    Ibid. 

UNIFORM  LAWS,  683. 

UNIFORMITY  OF  TAXATION:  See  Taxation. 

UNILATERAL  ERROR,  570. 

USURIOUS  CONTRACT: 

1.  When  a  note  is  declared  void  by  a  statute  it  is  void  in  whosesoever 

hands  it  may  come;  but  when  the  statute  merely  declares  it  tile- 
gal,  the  note  is  good  in  the  hands  of  an  innocent  holder.  Ward 
v.  Sugg,  489. 

2.  The  purpose  and  effect  of  section  3836  of  "  The  Code,  which  pro- 

vides that  the  taking  of  a  rate  of  interest  greater  than  is  allowed 
shall  be  deemed  a  forfeiture  of  the  entire  interest,"  was  to  make 
void  ipso  facto  all  agreements  for  usurious  interest.    Ibid. 

3.  A  note  embracing  usurious  interest  is  void,  as  against  the  maker, 

in  the  hands  of  a  purchaser  before  maturity  for  value  and  with- 
out notice,  to  the  extent  to  which  the  contract  is  usurious.  The 
remedy  of  the  innocent  holder,  as  to  the  interest,  is  against  the 
payee  who  has  endorsed  the  note  to  him,  and  not  against  the 
maker.     Ibid. 

VENDOR  AND  VENDEE: 

1.  Where  land  is  sold  on  credit,  and  a  mortgage  is  executed  by  the 

vendee  to  the  vendor  upon  the  property  to  secure  payment  of 
the  installments,  the  vendor,  as  mortgagee,  has  the  right  of 
possession.  Hence  it  is  competent  for  the  parties  to  contract 
that  the  possession  shall  be  held  by  the  purchaser  till  payment 
made,  and  that  in  consideration  thereof  the  relation  of  the  par- 
ties shall  be  that  of  landlord  and  tenant.  Such  contract  not 
being  oppressive,  nor  against  public  policy,  nor  any  statute,  the 
Courts  cannot  restrict  the  freedom  of  contract  by  declaring  it 
invalid.     Crinkley  v.  Egerton,  444. 

2.  In  such  case  the  landlord's  lien  for  rent  takes  priority  of  a  mort- 

gage for  advancements,  especially  when  the  parties  contract 
that  the  landlord's  lien  for  rent  shall  be  retained.     Ibid. 
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VERDICT; 

1.  Although  the  verdict  of  a  jury  should  be  set  aside  where  it  is  so 

inconsistent  in  its  responses  to  the  issues  or  with  the  pleadings  that 
the  Court  cannot  determine  what  judgment  should  be  rendered 
in  favor  of  a  given  party,  or  which  of  the  parties  is  entitled  to 
judgment,  yet  mere  informality  will  not  vitiate  a  verdict,  and  it 
should  not  be  set  aside  when  the  two  findings  will  support  pre. 
cisely  the  same  judgment  in  favor  of  the  same  party,  and  where 
no  injustice  will  result  from  an  adjudication  upon  the  substance 
or  general  purport  of  the  verdict.    McCa&kill  v.  Currie,  318. 

2.  Where  there  are  two  counts  in  an  indictment,  each  charging  a 

felony,  a  general  verdict  is  good  without  specifying  upon  which 
count  it  was  rendered.    State  v.  Carter,  630. 

3.  The  charge  of  the  theft  of  "  $5  in  money  of  value  of  $5  "  is  good 

under  The  Code,  §  1190,  and  is  sustained  by  the  proof  of  the  theft 
of  any  kind  of  coin  or  treasury  or  bank  notes  without  proof  of 
the  particular  kind  of  coin  or  treasury  or  bank  note.    1  bid. 

4.  The  Court  cannot  direct  a  verdict  in  a  criminal  case,  even  when 

the  evidence  for  the  State  is  uncontradicted,  for  the  plea  of  not 
guilty  disputes  its  credibility,  and  there  is  the  presumption  of 
innocence  which  can  only  be  overcome  by  the  verdict  of  the 
jury     State  v.  Riley,  648. 

5.  Where  a  jury  find  a  defendant  guilty  of  larceny  in  a  particular 

case,  the  law  construes  the  verdict  as  if  the  words,  "  in  manner 
and  form  as  charged  in  the  bill  of  indictment,"  were  added  to 
it,  and  the  same  is  true  as  to  the  finding  of  another  defendant 
guilty  of  receiving.    State  v.  Barber,  711. 

6.  When,  in  the  trial  of  an  indictment  against  several  defendants 

containing  two  counts  (for  larceny  and  receiving),  the  jury  ren- 
dered a  verdict  that  certain  of  the  defendants  "are  guilty  of 
larceny,  and  that  the  defendant  B.  is  guilty  of  receiving,  know- 
ing the  tobacco  to  have  been  stolen  ":  Held,  that  the  verdict,  as 
to  the  defendant  B.,  taken  in  connection  with  the  indictment, 
is  sufficiently  clear  and  intelligible  to  show  that  it  is  a  convic- 
tion upon  the  second  count,  it  not  being  essential  to  mention  the 
property  received,  or  to  specify  it  directly  instead  of  by  impli- 
cation, as  the  verdict  did.    Ibid. 

7.  It  is  not  necessary  to  enter  a  formal  verdict  in  accordance  with 

the  opinion  of  the  Court  on  a  special  verdict  rendered  by  the 
jury.    State  v.  Spray,  686. 

VERDICT,  SPECIAL,  WHEN  DEFECTIVE: 

In  the  trial  of  an  indictment  against  a  person  for  refusing  and  neg- 
lecting to  take  out  a  license  tax  imposed  by  the  ordinances  of  a 
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city,  a  special  verdict  by  the  jury,  which  fails  to  specify  the 
trade  or  occupation  carried  on  by  the  defendant  and  to  set  forth 
the  specific  provisions  of  the  ordinance  alleged  to  have  been 
violated,  is  fatally  defective,  and  a  new  trial  will  be  granted  on 
an  appeal  from  the  judgment  thereon.    State  v.  Finlayson,  628. 

VESTED  RIGHTS: 

1.  The  Legislature  has  no  right,  directly  or  indirectly,  to  annul  in 

whole  or  in  part  a  judgment  already  rendered  or  to  reopen  and 
rehear  judgments  by  which  the  rights  of  the  parties  are  finally 
adjudicated  and  vested.    Morrison  v.  McDonald,  327. 

2.  A  judgment  based  on  a  verdict,  and  from  which  there  was  no 

appeal,  rendered  before  the  passage  of  the  act  (chapter  81,  Acts 
1893)  extending  the  remedial  effect  of  section  274  of  The  Code  to 
judgments  based  on  verdict,  cannot  be  set  aside  for  excusable 
neglect,  etc.    Ibid. 

WAGERING  CONTRACT,  244. 

WAIVER  OF  SERVICE  OF  IRREGULARITY  OF  SUMMONS,  26. 

WARRANT,  SUFFICIENCY  OF: 

1.  A  warrant  which  charges  that  the  defendant  u  did  unmercifully 

whip  "  a  child,  "  inflicting  serious  bruises  on  her  person,"  sets  out 
a  battery,  though  the  quo  animo  is  not  charged.  Should  the 
defence  be  set  up  that  it  was  inflicted  by  a  teacher  on  his  pupil, 
it  can  be  invalidated  by  proof  of  malice  or  anger  or  excessive- 
ness.    State  v.  Stafford,  635. 

2.  The  words  in  the  warrant,  "  inflicting  bruises  on  her  person,"  is 

not  a  sufficient  allegation  of  serious  injury  to  deprive  the  Justice 
of  jurisdiction.     Ibid 

WHARVES,  33. 

WILL,  CONSTRUCTION  OF: 

1.  Although,  by  the  rigid  rule  of  testamentary  interpretation,  the 
word  "  children"  includes  only  "  legitimate  children,"  yet,  where 
a  will,  considered  in  connection  with  surrounding  circumstances 
indicates  that  the  illegitimate  children  of  a  person  named  shall 
partake  of  a  limitation  over  to  "  all  the  children"  of  such  per- 
son, the  rigid  rule  will  be  relaxed  and  effect  given  to  such  inten- 
tion, so  as  to  include  not  only  illegitimate  children  of  such  given 
person  living  at  the  death  of  the  testatrix,  but  also  those  living 
at  the  death  of  the  person  named  when  the  limitation  over  takes 
effect.    Sullivan  v.  Parker,  301. 


876  INDEX. 


2.  Where  a  testator,  in  one  item  of  his  will,  directed  that  all  of  his 

•  estate,  real  and  personal,  should  be  given  to  his  wife  daring  her 
natural  life,  and  in  a  subsequent  item  declared  "It  is  my  will  that, 
after  the  death  of  my  wife,  my  estate  shall  be  equally  divided 
between  the  heirs  of  my  brothers  and  sisters,  with  the  exception 
of  one-third  of  my  estate,  which  I  leave  at  the  disposal  of  my 
wife,  to  be  left  as  she  may  will ":  Held,  that  the  wife  was  entitled 
to  an  estate  for  life  in  all  the  property,  and  to  dispose  of  one- 
third  of  it  by  will,  and  the  power  not  being  exercised  as  to  the 
third,  it  did  not  vest  in  her  heirs.    Long  v.  Waldraven,  337. 

3.  A  testator  devised  the  portion  of  his  estate  falling  to  his  daughter 

Martha  to  a  trustee,  to  be  held,  controlled  and  managed  by  him 
for  the  sole  and  separate  use  of  said  Martha  "  so  long  as  she 
remains  unmarried,  or  so  long  as  she  may  live,  and  if  she  should 
die  without  issue,  then  her  share  to  be  equally  divided  among 
all  my  children  ":  Held,  that  the  devise  was  of  a  fee  to  Martha, 
with  a  proviso  that  it  should  be  held  in  trust  during  her  life  or 
maidenhood  for  her  separate  use,  with  an  executory  devise  over 
to  her  brothers  and  sisters,  should  she  die  without  issue;  upon 
her  marriage  and  having  issue,  the  fee  became  absolute.  Kelly 
v.  Williams,  437. 

WITNESS: 

1.  In  an  action  on  a  guardian  bond  executed  before  August  1, 1868, 

in  which  a  reference  has  been  ordered  to  state  an  account,  the 
guardian  is  a  competent  witness.     Coggins  v.  Flythe,  102. 

2.  Incompetency  of  a  witness  under  Section  590  of  The  Code  attaches 

only  to  the  surviving  party  to  the  transaction,  and  in  an  action 
on  a  bond  plaintiff  administrator  of  a  deceased  person  is  com- 
petent to  prove  the  execution  by  the  defendant  of  the  bond. 
Williams  v.  Cooper,  286. 

3.  A  party  who  has  examined  his  adversary  under  the  provisions  of 

Section  581  of  The  Code,  need  not  use  the  testimony  on  the  trial 
nor  does  he,  by  such  examination,  make  the  adversary  his  wit- 
ness.   Shober  v.  Wheeler,  370. 

4.  When  a  party  to  an  action  is  allowed  to  be  a  witness  as  to  a 

transaction,  and  is  impeached,  he  may  be  corroborated  by  show- 
ing that  soon  after  the  matter  occurred  he  made  similar  state- 
ments or  declarations  in  regard  to  it;  but  this  is  only  permissible 
as  corroborative  and  not  as  substantive  evidence,  and  it  is  the 
duty  of  the  trial  Judge,  without  special  instructions  to  that 
effect,  to  see  that  the  jury  fully  understand  the  use  they  are 
permitted  to  make  of  it.     Sprague  v.  Bond,  551. 
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WITNESS,  DEFAULTING: 

A  fine  of  $8  imposed  by  a  Mayor  upon  a  defaulting  witness  for  con- 
tempt in  disobeying  a  subpoena  is  not  excessive.  State  v.  Aiken, 
651. 

WITNESS,  SINGLING  OUT,  BY  JUDGE: 

While  the  Court  may  not  single  out  a  witness  or  witnesses  and 
charge  the  jury  that  they  must  find  in  a  designated  way,  if  they 
believe  such  witnesses,  yet,  if  the  opposite  state  of  facts  and  the 
law  applicable  thereto  have  been  called  to  the  attention  of  the 
jury,  it  may  properly  tell  the  jury  that  if  they  believe  a  certain 
state  of  facts  as  deposed  to  by  certain  witnesses,  then  the  law 
applicable  is  so  and  so,  for  thus  the  attention  of  the  jury  is 
directed  not  to  the  credibility  of  the  witnesses,  but  to  a  certain 
state  of  facts  or  hypothesis.    State  v.  Rollins,  722. 
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